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The first edition of the present volume, iniblished in i<)24, was dedinited: 

To those who gave their lives 
rQi4 — ioi8 

In the hope that new principles of justice miRhl 
be found to govern the relations of slates. 

The present edition might well be dedicated to those who gave their lives, 
1939 — 1945, because new principles of justice were not found to govern the 
relations of states, or being found, werje not put into practice. 

The challenge of international law is no longer to the university student; 
it is to the public at large which has at last come to see that law between 
nations has as intimate a bearing upon their peace and prosperity as law 
between citizens. More particularly, the American people have come to realize 
that the United Stales has a vital national interest in the mainU'nancc ol 
international law and order. The questions presented in 1924 are again l)oft)re 
us, and before us in more acute form. Can institutions bo e.slablisho(l which 
will not only restrain lawlc.ss violence but will .so far prtJinote the cotnau>n 
interests of the nalion.s as to lake away the inceiUivo.s to the ii.so tif hirco? 
How can national “sovereignly” and “indupcntienco,” with their ocrtwitmal 
j^cltopalhic connotations, l)e Imuighl into harmony with the ritle of law find 
with the actual interdependence of slates? Is the organization of the United 
Nations adequate to the task it has undertaken? What change.s in tl«' Itiw 
are called for to meet the new conditions with which the inlenmtional com- 
munity is confronted? 

These are but a few of the fundamental issues subjected to critical study. 
Most of the chapters have been rewritten line for line. Old established doc- 
trines have been reexamined, and principles handed down by writers in suc- 
cessive treatises have been subjected to the test of actual practice, fn addition, 
the various technical problems that form the major part of a volume on in- 
ternational law have been considered in the light of the recent contributions 
of scholars, and material that appears to be now out of date has been replaced 
by matters of more current interest. The experience of the author in inter- 
American affairs has led to the introduction of numerous references to the 
law of the American Republics as a regional group. Too little is known in 
North American and European circles of the contribution to the development 
of international law made by the declarations and resolutions of inter-Ameri- 
can conferences and by the technical work of Latin American jurists. The 
chapters on the law of war and of neutrality have been rewritten; and the 
experience of the recent conflict has been drawn upon to show the final jiaradox 
of the conception of humane warfare. The new material, however, has been 
fitted into the framework of the earlier editions, so as to facilitate Ihe tran.sition 
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from one edition to another for teachers who have found (he earlier edition 

useful. 

If the “List of Works Referred to” may apitear to he tinduly laine, the 
puipoae of the author has been to encourage research work upon speeilic topics 
of the law, and to suggest the works suitable for a library of limited si/t'. 
Special titlention is given in Ihl: footnotes to references to llie forty-one vol 
umea of the American Journal of International /.aw and to the sixly-scvea 
volumes of the Recueil tics Cours of the Academy of International Law at the 
Hague. Both collections are veritable cncyck^paedias of international law, 
representing the contributions of the leading jurists i>f the world. 

No general expression of thanks can satisfy the debt which the author owes 
to the many friends with whom he has collaborated for the [last thirty or 
forty years. Every annual meeting of the American Society of International 
Law has been the occasion of an exchange of views uiion current questions of 
international law, having the effect of clarifying controversial points and 
sharpening distinctions. Manley O. Hudson’s name come.s I'lr.sl, a great jurist 
to whom every scholar in every land is in debt. Each indivitlual member of 
the Board of J'klitors of the Journal has conlrilmled from lime to lime articles 
and editorials which have inllucnced (ho author’s views. Quincy Wrighl's 
studies in the field of collective .security have been partii'iilarly licl[ifiil, as 
have ('lyde ICaglcton’s numerous editorials. (Icorge A. hinch has been a con 
.stant adviser, llackvvorlh'.s new /)/gc.v/ lias made avuiltibh* documentary 
materials hitherto inaccessible. Hyde’.s exhaustive treatise bus lieen a cimslanl 
manual of reference. Meml)er.s of the Inter- American Jurblleal t'ornmitu^ 
notably Luis I'odesta Costa of Argeiilhia and Aiiilia-ssador NieUi del I'^iiiof 
Chile, have, assisted greatly in clarifying certain problems of regional inter- 
American law. The trcati.se of the Kraxilian jurist, irildcbranUo Accioly, has 
liocn consulted upon a number of points, in the [iropiiratlon of the manu- 
script, e.specially in the search for and verification of source material, the 
author has received valuable aid from his research assistant, Dr. Hans Kling- 
hoffer, J.U.D. of the University of Vienna, whose meticulous accuracy has 
enabled the author to enter some three thousand references with what is 
believed to be a minimum of error. 

While the text of the volume has been brought down as close as possible 
to the date of publication, the author is aware that many and far-reaching 
changes may still be ahead of us. With this in mind he has sought to dis- 
tinguish between what is fundamental and permanent in the law and what is 
transient and ephemeral. No jurist can look into the future without concern ; 
but no jurist can have the slightest doubt that- the only hope of peace lies in 
the development and strengthening of international law: in the determination 
of the members of the international community to uphold the law against 
arbitrary violence and in their equal determination to insure that the sub- 
.slance of the law reflect the highest standards of justice and cooperation for 
the common welfare. 


C. G. V. 
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CHAPTER I 


The Historical Background of International Law 

It is not as a mere matter of historical research that the student is led to 
begin his inquiry into the nature of international law by a survey of the 
political environment in which the conception of a community of states has 
developed through the centuries. For international law, far more so than the 
law of any individual state, is in a sense an entailed inheritance. It not only 
^feflects to-day the legal principles and the political, economic, and social con- 
ditions of past generations, but it is in large part determined by them. Prin- 
ciples which have outworn their usefulness still exercise a retarding influence 
upon its development. Other principles, more in accord with the needs of the 
international community, meet with resistance because of complexes created 
by conditions which no longer actually exist. Thus unifying factors in the 
relations of states, factors which in modern times might have led to the estab- 
lishment of a true community of states, based upon the common welfare of 
the nations as a body, have been offset by separatist tendencies resulting from 
national prejudices kept alive within individual slates by traditions stronger 
than their present actual interests.^ 

The reason why international law is thus mortgaged to its past is that 
international law is the law of a community of communities. It does not repre- 
sent the voice of the world’s peoples prescribing, through a central agency 
of government, rules and regulations for the common welfare of their collec- 
tive group, "it is a law between states each conscious of its separate sovereign 
character; it is a law between corporate groups which in the long course of 
history have persistently tended to emphasize their mutual differences and 
to overlook their common interests.” Political scientists, speaking of the state 
as an abstract institution, tell us that it is a “natural” association of persons 
bound together by bonds of a common race, language, religion, and historical 
tradition. Few states in the concrete possess the national unity which the 
definition suggests. «®ut whatever the degree of national unity within a par- 
ticular state it is a curious paradox that states as corporate groups seem to 
have been driven apart at times by the very forces that have driven individual 

1 The emphasis placed upon “sovereignty” is perhaps the best example of this time lag 
in the development of international law. See below, p. ag, 

® Alfred Zimmern, in his volume published in 1936, The League of Nations and the 
Ride of Law, perhaps exaggerates the situation in saying that “International law, in 
fact, is a law without a constitution.” He finds that the rules of international law, as 
they existed previous to 1914, were, with a few exceptions, “not the outcome of the 
experience of a world society. They were simply the result of the contacts between a 
number of self-regarding political units — stars whose courses, as they moved majestically 
through a neutral firmament, crossed one another from time to time.” P. 98. 
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citizens together. The law of survival, which has led nien to seek the protec- 
tion of the local community, has been a cause of almost perpetual warfare 
between communities. The satisfaction of the economic and social needs of 
•man, which has brought about so high a degree of civilization within the 
individual state, has on occasion led states as corporate groups to go forth and 
take by force the goods of their neighbors. 

An adequate analysis of this paradox would lead us far beyond the limits 
of a single brief chapter. For the problems which it raises touch upon the 
whole range of the social sciences.* If the circle of law has gradually widened 
from family and clan and tribe to city-state and kingdom and empire, and 
at last to the international community as a whole, the process of develop- 
ment has not been uniform. '^he history of international law is a history of 
the interaction of unifying and of separatist tendencies among the nations. 
The dawn of recorded history finds mankind already divided into tight, com- 
partmentalized groups j'lTnd the progress of civilization has been marked by 
the expansion and contraction of these groups under influences of the widest 
variety. 'War and conquest have created and dissolved kingdoms and empires. 
Rome imposed its law upon subject peoples and developed a juridical unity 
which long outlasted the military power that first establLshed it.viehristlanity 
came with its ideal of a common spiritual brotherhood cutting across state 
lines and creating an allegiance rivaling that of temporal sovereigns. Nation- 
states grew up, creating order out of local anarchy but destroying the unity 
of Europe with their conception of a balance of power among rival sover- 
eigntieShiCommerce and trade promoted closer relations between peoples^ but 
led governments upon new wars of territorial expansion and colonial control. 
In its turn nationalism came, tightening the hold of the slate upon the loyalty 
of its citizens by idealizing the bond of race and seeking to integrate the 
masses into a single corporate unit. Now, following two devastating wars, 
the conception of an international community has become more clearly 
understood, and moral and material considerations alike have led the nations 
to proclaim common principles of peace and justice and to establish an organi- 
zation to put them into practical eSect.* 

The story is a long one and only the most significant phases can be marked 
out. But at least a survey of the political environment in which the rules 
of international law have grown up seems essential to an understanding of 
the vital question upon which the future development of international law 
depends, whether it is possible to create a true international community 
from elements so diverse as those bequeathed to us from the days when the 
necessity of international unity was less urgent than it is to-day. 

We may begin with a brief historical survey of the political environment 

» Quincy Wright's, A Study of War, approaches the problem of war from the point 
of view of morals and of philosophy, of psychology and of political science, of eco- 
nomics and of sociology. See, in particular Chapter XVIIl, “The Social Disciplines and 
War.” 

* The development following the first World War is well sketched by G. Del Vecchio, 
In “La Sociite des Nations au point de vue de la philosophie du droit international," 
Acadimie de Droit International, Reaial des Corns, Vol. 38 (1931 — ^IV), 545. 
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in which the rules of international law have grown up, studying the forces that 
have helped to create a law and those that have helped to destroy it ; and then 
proceed to an examination of the general character and scope of the law and 
to an analysis of the various theories and doctrines that constitute what may 
be called the science of international law. 

The earliest traces of international law are naturally to be found in the B.^tntcr- 
jform of rules recognized by states in immediate contact with one another. rSaXnsin 
Relations between states in the earlie.st historical times were maintained within 
relatively narrow geographical areas, and the points of contact between tlieni Orientoi 
were few. It would doubtless be too much to call these rules regional inter- 
national law, so little had they the character of law at all. Treaties between 
'€he Egyptian Pharaohs and neighboring kings, entered into as far back as 
the fourteenth century n.c., provided for the recognition of their mutual 
sovereignty and equality, as well as for the extradition of political refugees 
and immigrants.' Similar treaties were entered into by David, Solomon, and 
later Hebrew Kings with neighboring states, other tlian the seven nations 
marked for extermination; and instances are to be found showing a care for 
the faith of treaties and a recognition of the sanctity of the ambassadorial 
charactery But there was little to suggest that other states or their inhabit- 
ants had any rights as such. War was waged freely and hostilities were con- 
ducted without restraint. The description of the Assyrian coming down “like 
a wolf on the fold” applies equally to Babylonians, Medes and Persians, 
Phoenicians and Carthaginians; and even the Jews, in spite of their recog- 
nificiii of a higher moral law and in spite of the ideals of peace proclaimed by 
their prophets, rivaled their neighbors on occasion in the slaughter and ex- 
termination of the enemy 

it is among the member states of the ancient Chinese and India n empires indU and 
that regional law began first to take more definite shape. Lofty precepts of 
universal conduct are to be found in the writings of the Chinese philosophers 
of the Golden Age; but their application appears to have been confined in 
practice to the separate states of the Empire, the “world” as it was known to 
China.® So also in ancient India, the epic narratives and codes of law, in so 
far as they treat of obligations toward other states, were applicable chiefly 
to the separate states within India itself, and even within that limited circle 
they appear to have been as often violated as observed.® 

Far closer was the bond of unity amon g the Greek city-sta tes. Here it was The Greek 
that the first consciousness of a true community of interests developed, and 
with it a rudimentary form of international law. Within the narrow circle of 
the Hellenic world city-state met city-state upon a basis of mutual recogni- 

° The original document of a treaty of alliance between Egypt and the Hittites may 
be found in Breasted, Ancient Records, of Egypt, HI, 163 ff. 

® See Walker, A History of the Law of Nations, 31-36. 

’’ For the war practices of the Hebrews, see Judges, Samuel, Kings, and other books 
of the Old Testament, passim. Also H. J. Cadbury, National Ideals of the Old Testament. 

® See Russell, Theories of International Relations, Chap. II. 

®See Burnell and Hopkins, The Ordinances of Manu, Lecture, VII; also, Viswanatha, 
International Law in Ancient India. Russell, op, eil.. Chap. III. 
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lion of independence and legal equality, modified, as in the world of the 
nineteenth century, by alliances of separate states, by religious and political 
leagues, and by the hegemony of successive individual slates. A firm founda- 
tion for union was to be found in their common race, religion, language, and 
customs.*® But it is one of the tragedies of history that these bonds which 
might have been expected to develop some form of Hellenic federation, or at 
least some form of mutual cooperation for the common welfare and for mutual 
I defense against the common enemy, failed to do so. Greece fell a victim to the 
inability of its statesmen to extend their outlook, except upon rare occasions, 
*beyond the range of their city-states. 

This inability of Greek statesmen to develop a spirit regional unity 
within the Hellenic circle was due to the strong sense of'iocal patriotism 
developed within the city-states.** The very forces of creative imagination 
which led to the development of the highest civilization that the world had 
yet known led to concentration upon the national interests of the separate 
states. The emphasis upon the character of the individual man, upon “hu- 
manity,” which made possible the leadership of Greece in the civilized world, 
which produced works of literature and of art that have become a standard 
for future generations, tended to create rival communities, isolated from one 
another by the intenseness of their loyalty to their own small circle. To the 
Greek city-state independence played the same part it has played in our own 
times. If they had had the word sovereignty they would have used it. 

./Owing to the peculiar city-state organization of ancient Greece, the system 
of international law there developed bears a closer relation to that of modern 
times than does the international law of any subsequent period down to the 
year 1648.*® Greeks were aliens in other cities but their own, but as aliens 
they possessed rights, based partly upon the universal law of hospitality and 
partly upon special treaty provisions. *%e right of asylum was regarded as 
of divine origin, and was particularly sacred in connection with Greek 
temples. >^nnbassadors were exceptionally privileged. Elaborate formalities 
attended their reception; their persons were regarded as inviolable; and 
severe punishment was meted out to those who maltreated them.*® Arbitra- 
tion was frequently resorted to for the settlement of disputes; and agree- 
ments in advance to submit disputes of a definite or of a general character 
to arbitration were to be found both in treaties of peace and in alliances 
between separate states. A treaty of alliance between Sparta and Argos in 
418 B.c. stipulated that they would submit their differences to arbitration 
“on fair and equal terms, according to their ancestral customs.” 

See Fhillipson, International Law and Custom 0} Ancient Greece and Some, 
Vol. I, Chaps. I, II. Nussbaum finds the relations of the Greek states to be rather “inter- 
municipal” than international. Concise History of the Law of Nations, 15. 

** Kohn, The Idea of Nationalism, Soff.; Zunmern, The Greek Commonwealth. 

12 PhiHipson, op, cit., Vol. I, Chaps. Vn, vm. 

la im., Vol. I, Chaps. XIII-XV. 

14 Thucydides, V, 79; quoted in full by Phmipson, op. cit., II,_6r, 62. See, on the 
subject of arbitration in Ancient Greece, Tod, International Arbitration amonisl the 
Greeks, Chap. II: Ralston, International Arbitration from Athens to Locaino. 
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, But while numerous rules of international law relating to minor interests 
were developed between the city-states, they failed in the essential task of 
developingvS. system of collective security tor the maintenance of peace. 
Their religious leagues for the protection of the shrines of their gods, called 
amphictyonies, the most famous of which was the Amphictyonic League of 
Delphi, the shrine of Apollo, did not succeed in preventing wars between 
their members. At the very peak of the civilization of Athens, when Pericles 
was organizing the democracy of which he was so proud, he began to plan 
a policy of imperialism which denied to others the rights Athens claimed 
for herself. The Confederacy of Delos, which began as a union of free states, 
ended in the establishment of the AthenicUi Empire; and the empire led in 
the end to the Peloponnesian War. Athenian ambition had disturbed the 
balance of power; and the Spartans, whose national profession was war, 
proclaimed that they were fighting for the liberty of Hellas.^' 

An elaborate code, based upon the universal law and supported by treaties, 
governed'dhe conduct of hostilities, prescribing many rules in mitigation 
of the severity of interstate conflicts.^® But in actual practice tfie laws of 
war were as little able to restrain the Greeks as to restrain belligerents in 
more modern times. The deliberate massacre by the Lacedemonians of the 
Platean garrison that had capitulated is a notable instance.^ ^ In the classic 
drama of Sophocles Antigone appealed to the higher law of the gods in 
justification of her offense; but her plea went unheeded. The doctrine of 
>^eprisals, so familiar an excuse for the violation of the laws of war down to 
the latest times, played its part in justifying acts of cruelty in flagrant 
contravention of the higher law.^® Toward those outside the Hellenic circle 
the rules of the universal law, being applicable to men as men, were equally 
binding, but equally violated in practice. Paradoxically enough, it was a 
“barbarian,” Xerxes, who respected the universal law when it was suggested 
to him that he should retaliate upon the Athenians and the Spartans for the 
murder of the Persian envoys. His reply was that they had violated the law 
of all mankind, and that he would not do that very thing which he blamed 
in ^em.‘® 

'If the Greeks were unable to develop a system of collective security 
against the aggression of one member of their group against another, they 
were equally unable to combines.^or collective defense against the “bar- 
barians” outside the Hellenic circle. Leagues were formed for defense against 
the invader, but they rarely held together. Sparta arrived too late to assist 
the Athenians at Marathon; the Spartan troops stood almost alone, with 
their backs to the wall, at Thermopylae. Happily, in spite of numerous inva- 
rs See, in genera. 1 , Fhillipson, op, cit.j Vol. II, Chap. XVIII; Zimmern, The Greek 
Commonwealth; Ferguson, Greek Imperialism; Laurent, Histoire du Droit des Gens et 
des Rdations Internationales, Vol. II; A. E. R. Boak, “Greek Interstate Associations 
and the League of Nations,” Am. Jostmal, Vol. is (igm), 37 S- 
r® Fhillipson, op. oil,, Vol. II, Chap. XXIII. 
rr Thucydides, III, 32 ft, 

Fhillipson, op. cit., Vol. II, Chap. XXIV. 

Herodotus vii. 136; quoted by Fhillipson, qp. eit., I, 60. 
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sioiis, the Persians never succeeded in imposing their rule upon the divided 
city-states; and it lemained tor Alexander the Great, himself a Greek, to 
force union upon them at the price of the independence they so jealously 
cherished. Greece had now a mission to civilize the world by drawing upon 
the inspiration of those whose genius had thrived in the earlier days of 
freedom. 

’ Considered with respect to the development of the conception of a com- 
munity of states, *^e history _of Rom e may be divided .into two per iods. In 
tlae first, Rome wa| ^ city-sta te among other city-states, and its relations 
with them bear a close comparison with those of the Greek city-states. Down 
to the beginning of the third century b.c. Rome recognized the existence of 
other independent communities and maintained relations with them on the 
basis of formal treaties of alliance. While she dominated her Latin and Italian 
allies and subsequently absorbed them, she nevertheless regarded herself 
bound by legal obligations towards them. Numerous institutions and practices 
attest to the possession by Rome of a sense of legal rights and duties existing 
in a community of distinct juridical units.““ 

After the Second Punic War, which came to an end in 201 b.c., Rome 
entered upon a phase of her history during which she proclaimed herself 
m istress of the world . From now on her relations with other states were no 
longer on a basis o£/&utual independence and equality. The law between 
them was no longer one of mutual agreement set forth in treaties, but the 
will of Rome imposed upon subject peoples. Hence the term intcrmtional 
law ceased to be applicable to the relations of Rome either with her foimer 
allies within the peninsula or with the numerous states and tribes surround- 
ing the Mediterranean Sea that had now been brought under subjection. 
Such rights as Rome recognized on the part of the various subject peoples 
conquered by her armies were rights of her own granting, administered by 
her appointed officials, to be enjoyed so long as Rome found it expedient 
not to revoke them. 

But if in point of law the subject peoples brought under the domination 
of Rome had no rights in thdr own name, the system of constitutional law 
enforced by Rome had many of the elements of a federal state. The form of 
‘CSjonial government applied by Rome to the provinces was far from being 
an arbitrary one. Order was brought into the relations of peoples hitherto 
perpetually at war; the provinces learned the art of self-government within 
the limitations fixed by Rome; while the states not formally constituted 
as provinces were, although subject to Rome, sufficiently autonomous to 
enjoy their own laws and civil government. Subjugation did not mean 
assimilation.®^) 

✓ With the accession of Octavian as “Imperator” in 31 b.c. the world of 
the Roman Empire entered upon a long period of almost unbroken peace. 

““PbiUipson, op. at., I, J07-108. The author contests the views of those who hold 
that Rome recognized no such rights and obligations. 

See Tenney Frank, Roman Imperialism; Breasted, The Conquest of Civilisation, 
Part V, "The Roman Empire." 
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The occasional wars upon the fringes of the empire did not disturb the 
normal administration of the central government. But that a system of 
government applicable to peoples of such varied character and distributed 
over so wide an area should hold together indefinitely was not to be expected 
trader the conditions of communication of the time. The fact that it held 
together for so long gave opportunity for the development of ideals of uni- 
versalism which were to have a lasting effect upon the history of the world. 
If in the end the material empire was to fall apart by reason of corruption 
at the administrative center of the system, the ideal of unity which it em- 
bodied remamed for more than a thousand years the ssnnbol of law and 
order, and, to a degree, of peace and justice. 

It was from the Greeks whom Rome had conquered that the philosophical 
basis of universality came. While in the later days of the Republic the factor 
peregrinus was developing rules of law applicable to those who were denied 
the privileges of Roman citizenship and was thus laying the foundations of 
a universal law, Roman philosophers were absorbing the teachings of stoicism 
and coming to believe that empire and mankind were interchangeable terms. 
The world, such as they knew it, was a unit, a civitas gentium, even though 
the gentes were subject peoples. The extension of Roman citizenship to the 
provinces fitted in with the conception of a common brotherhood of peoples. 
Pax Romana gave of itself a unity to the nations at peace. If Rome conceived 
it her mission to bring the world by force of arms under a common rule of 
law, she herself set in motion the forces which were in time to give preced- 
ence .to law over force.®* 

The period of the decline and fall of the Roman Empire was marked by a 
general loosening of the bonds which held the various dependencies of Rome 
together. Constitutional law failed before the provinces had as yet sufficiently 
established themselves as semi-independent units of law and administration 
to make international law possible. Had the Roman system been a federal 
one, with representation of the provinces in the government of the empire, 
it is possible that the corruption of the central source of authority from 
within might not have disintegrated the entire system. As it was, when the 
bond of a common dependence upon Rome was broken, there was no sense 
of a community of interest on the part of the provinces and there was no 
working machinery of government that might have led them to maintain the 
xmity of the empire for their mutual defense. The result was that invading 
hordes which had never been part of the recognized constitutional system of 
Rome broke through the defenses of the colonial outposts and occupied the 
law-giving seat of the empire. Each of the local centers of the empire was 
thrown upon its own defenses, and within each of them internal strife added 
to the demoralization caused by the overthrow of the central authority. The 
influence of Christianity was still largely in the field of personal morality. 
Justinian attempted to revive the authority of Rome by his codification of 
its system of law; but principles of law, lacking the support of an adequate 
See Scott, Law, the State, and the International Community, Vol. I, Chaps. VII-IX, 
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organizalion, were not of themselves sufficient to bring about the necessary 
unity.®® 

The year 800 a.d., which saw the coronation of Charlemagne as Emperor 
of the West by Pope Leo III, opened a new era in the history of international 
relations. The plan was conceived of reviving the ideal of an ordered world 
by bringing to the support of the empire the new bond of the Christian faith. 
Throughout the Dark Ages of the barbarian invasions men looked back to 
Rome as the symbol of law and order, and it was felt that if peace among 
the nations was to be established at all, it must be upon the basis of a single 
unifying authority. But Christianity had in the meantime entered its claims 
to the spiritual allegiance of the Western world, and its official head, the pope, 
was able to promise the new emperor effective aid in accomplishing a task 
at which others before him had failed. The whole organized influence of the 
church, cutting across national lines, was to help establish the reign of law 
upon which the salvation of society depended. The emperor was to wield the 
temporal sword which would reduce rebellious individuals to obedience to the 
actual precepts of the law. The pope was to hold the spiritual sword which 
would enforce the observance of those common principles of morality which 
lay behind the law. Thus was formed the Holy Roman Empire, within which 
peace through law was to be maintained by the cooperation of the temporal 
and spiritual authorities.®'* 

In this reorganization of the old empire on a new basis there was even less 
room for the existence of an international law in the modern form than there 
was during the reign of Augustus. For the Roman system of colonial adminis- 
tration was replaced by the feudal system, which practically eliminated the 
corporate personality of the individual state by identifying political authority 
with land tenure. The internal organization of the stale was fundamen- 
tally altered by reducing the individual to a position of immediate depend- 
ence upon his overlord, to whom he owed personal allegiance, whereas 
before he had been bound by the more comprehensive and abstract law of 
the state. The state thus ceased to be based upon a community of interest 
between citizens and became a successive series of personal relations to the 
feudal lord. Territorial sovereignty accompanied the feudal tie. The result 
was that the centralization of the authority of the empire in the hands of 
the emperor amounted to no more than an acknowledgment of personal 
homage. There was no community of feeling between the separate feudal 
states, just as there was none between the vassals of different lords. A com- 
mon law of nations was as impossible as a common law of the state. If the 
emperors, by reason of their exalted position, from time to time acted as 
arbitrators between kings and princes, in so doing they were exercising their 

23 Gibbon’s desetipUon in bis Decline and Fall of the Roman Empire is familiar to 
every student. Montesquieu's Considirations sur les causes de la grandetir des Romains 
el lew dicadence, published in 1734, is still inspiring reading, even though new facts 
have been discovered since then. 

2^ Bryce’s The Holy Roman Empire is still the standard work. See also Tout, Empire 
and Papacy; Walker, History of the Law of Nations, 79 ff. 
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personal influence raLhcr than performing recognizcrl legal functions attend- 
ant upon the prerogative of their officer® 

But what the empire lacked in coliesiveness the Church of Rome under- 
took to supply. Both directly and Indirectly it sought to lay a restraining 
hand upon tlie centrifugal forces which manifested tliemselves witliin the first 
century after the founding of the empire. On the one hand the pope, as 
spiritual head of Christendom, undertook to pass judgment upon the conduct 
of princes no less than upon that of individuals. Since sovereignty was a 
personal relationship between vassal and lord, it was possible in cases of 
misconduct to threaten rulers with deposition, and even to depose them by 
releasing vassals from their oath of allegiance, the binding force of which 
was moral rather than political. The same spiritual authority enabled the 
pope to offer his good offices and mediation and to act as arbitrator in disputes 
between princes. This latter function was one of the highest importance, and 
the record of arbitral cases decided either by the popes themselves or under 
their influence is one of the brighter pages of an era in which petty dynastic 
wars were all too frequent.^*® 

The ideal was that of a world state, but neither emperor nor pope could 
effectively compel obedience, and the authority of each was greatly weakened 
by conflicts of jurisdiction between them. On all sides the units of the empire 
were beginning to assert their independence of control, so Uiat the successive 
triumphs of Pope Gregory VII over Henry IV and of Boniface VIII over 
Philip the Fair, instead of strengthening the spiritual sword of the empire, 
merely weakened its temporal one. Dante’s plea, in his De Monarchia, for a 
single world rule for all peoples, argued both on theoretical and practical 
grounds, fell upon deaf ears.®’ The Holy Roman Empire was past saving. 
Dubois, Dante’s contemporary, understood better the tendencies of the times. 
Advocating a plan for the pacification and unification of Europe as the 
condition for a successful crusade to regain the Holy Land, he proposed, not 
a revival of the empire, but a Christian commonwealth (republica) function- 
ing through a Congress composed of sovereign and independent states.®® 

But if Dante’s plan failed to recognize the force of the new nationalism 
that was developing within the empire, Dubois’ plan called for a greater 
moral unity than was to be found among the princes who were asserting their 
independence of the empire. Territorial sovereignty was replacing feudalism 
in the internal organization of the state. But it was a territorial sovereignty 

On the general subject, sec Vinogradoff, Roman Law in Medieval Europe. 

-“Nys, Les Origines, Chaps. V, XI; Mooie, International Arbitrations, V, Appendix III, 
translating from Merignhac, Troiti thiorique et pratique de I'arbitrage international: 
B. Goyau, "L’Eglise catholique et le droit des gens," Recueil des Cows, Vol. 6 (192S— -I), 
12^ For the objectives of the “Truce of God,” see Walker, History, I, 85; Goyau, op. 
cit., 150; L. Quidde, “Histoire de la paix publique en Allemagne au Moyen Age," Recueil 
ies Cows, Vol. 28 (1929 — ^III) , 4S3, 476. 

To be distinguished from the Truce of God was the “Peace of God,” which consisted 
in a series of decrees issued by the Church proclaiming an unlimited state of peace, 

Russell, op, dt., p. 99 * Scott, Law, the State, and the International Community, 
Vol. I, Chap. XV. 

RubscU, op. cU.j 105, Hemlebcn, Plans far World Peace, Chap. I. 
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which was not as yet accompanied by any corporate consciousness on the 
part of the peoples of the separate slates, which might have init some re- 
straint upon the ambitions of their rulers. Dynastic claims continued to be a 
disrupting force. The Hundred Year’s War between England and France 
would alone have made a federation of European states impo.ssiblc; while 
France and Spain on their part engaged in a struggle which attacked the very 
heart of the empire and made mockery of its tradition of unitjL A few 
independent city-states arose, Genoa, Venice, and others in the Mediter- 
ranean; Florence, Siena, and others in northern Italy; the members of the 
Hanseatic League along the shores of the Baltic; but they were too remote 
from one another and too weak individually to have any appreciable influ- 
ence upon the organization of Europe as a whole.®” 

Parallel with the development of a self-conscious nationalism, which 
marked the close of the Middle Ages, came the repudiation of the spiritual 
authority of the Church both in its external activities as an organized institu- 
tion and in its assertion of the principle of Christian unity under a common 
head. The Renaissance had awakened men’s imaginations, and it was to be 
expected that authority and law should seem of secondary importance in the 
presence of the new world of philosophic, literary and scientific ideas that 
were being discussed on all sides. The Reformation gave further c.xpression to 
the sense of independent self-determination that had already begun to assert 
itself; and so close was the connection between church and state that revolt 
against ecclesiastical authority inevitably carried with it an affirmation of 
absolutism on the part of the stale.®" „ . 

The old order in Europe was dead, but a new order had not yet come 
into being. States were sovereign and independent units; but there was no 
bond of unity among them. For a time Europe drifted in a condition of help- 
less anarchy; each nation’s hand was against its neighbor, and no state was 
certain of its legal status in the community. The Thirty Years’ War, begin- 
ning in i6i8, was a confused struggle in which religious and political objec- 
tives were inextricably bound up. At the first a domestic struggle within the 
German states, the war drew into its vortex one state after another which 
had originally no part in the dispute. The emperor must not be allowed to 
threaten their security by becoming again the dominant power in Europe. 


An important body of international private law developed during this period in 
the form of collections of maritime customs setting forth the rights and duties of 
merchants and ship-owners of different countries in their dealings with one another. 
Among these codes were the Rhodian Laws, of uncertain origin, possibly dating back 
as far as the seventh century j the Tabula Amalfltana of the eleventh century ; the Laws 
of Oleron of the twelfth century; the Laws of Wisby, dating from the thirteenth or 
fourteenth century; and in particidar the Consolato del Mare of the fouiteendi century. 
See Pardessus, Collection de lois tnarilimes antirieures au XVIII siecle; Azunl, Droit 
maritime de VEurope. Pardessus and Azuni ate at odds with respect to the origin and 
content of the famous Consolalo del Mare. Azuni ascribes it (p, 414 ff.) to a compila- 
tion made in Pisa, which was formally blessed by the pope in 1075. Pardessus, refuting 
Azuni’s evidence, ascribes it to a collection made in Barcelona, written in a Romance 
dialect, under the title Coitsitlal de la Mer, and published in the XIVth century. For the 
text see Pardeaus, op. cit., Tome I, Chap. XII. 

»" See on this point, Sturzo, Church and State, Chap, VII. 
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To tliat end Catholic France was willing to lake sides with I’rolcstiinl forces 
in Germany. Finally, when the participants had exhausted their resources, 
the war was terminated by tlie Peace of Westphalia of 1648, consisting of 
'^the two treaties of Osnabriidc and Munster, to which all of llie leading 
Christian states of Europe were parties, although England and I’clund were 
not represented in the negotiations.^^) 

The negotiations at Osnabriick and Minister mark the first of Ihe great 
conferences which were henceforth (0 determine from time to time the law 
of the international community and the political relations of its members. 
Two new states, Holland and the Swiss Confederation, were formally rec- 
ognized as independent. France, Spain, Portugal, and the Italian cities and 
duchies had been so long emancipated from the empire that it was not 
thought necessary to give even formal confirmation of their status. The 
individual German states, some 350 in number, continued under a confedera- 
tion with the emperor at its head; but since, with but one restriction, they 
were empowered to contract treaties with one another and with foreign 
powers, they became practically sovereign in their foreign relations as well as 
absolute rulers within their own domains. The emperor and the Imperial 
Diet remained, but so far shorn of power as to influence but little Uie politics 
of Europe. 

Henceforth the international community was to consist of coequal members 
individually independent of any higher authority. The principle of territorial 
sovereignty was definitely established in both political and religious matters. 
Individual sovereigns were supreme in the exercise of spiritual control except 
in so far as religious toleration had been guaranteed to the three principal 
confessions.'’^ A balance of power both within the empire and between the 
empire and its neighbors had been set up by which the dominance of any 
single state might be prevented in the future. Finally, a legal sanction was 
given to the settlement by the provision of both treaties to the effect that 
“all and each of the contracting parties of this treaty shall be held to defend 
and maintain all and each of the dispositions of this peace, against whomso- 
ever it may be, without distinction of religion.” The Peace of Westphalia 
thus marked the beginning of a new era in international relations — a statu- 
tory landmark in the public law of Europe.” 

But the balance of power set up by the Peace of Westphalia soon proved 
unstable. The principle itself proclaimed the lack of unity within the group 
of signatory states. No organization had been established to give effect to 
the common will expressed in the two treaties. No new central authority re- 
placed the old order of emperor and pope. Theories of sovereignly had been 
advanced to justify the unification of the state under a single ruler; but the 
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Russia had not yet been recognized as a European power. Turkey was also outside 
the pale. 

■>2 Namely, Catholic, Lutheran, and Calvinist. Hill calls attention to the “essentially 
political character of the religious settlement.” History of Diplomacy, II, 602. 

"“Treaty of Osnabriick, Ait. XVII, §§5-7; Treaty of Miinstcr, §8 116-117. 

"‘Hill. op. cU., II, 309 H Redslob, Hisloire des grands principe\ du droit dcs geos, § 38. 
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process of unification stopped with the national state. The same principle 
that was used to make the monarch supreme within his territorial houndaries 
was used to make him independent of control by any authority outside his 
boundaries.” The faith of treaties was the one cohesive element in the rela- 
tions of states. But what force could the faith of treaties have when there 
was no sense of moral obligation to the community as a whole and when 
each state, by the very definition of its sovereignty, was the ultimate arbiter 
of its rights and duties. 

Under such circumstances the principle of the balance of power degen- 
erated into a confused struggle of rival dynasties and irresponsible rulers. In 
the absence of an organization competent to maintain law and order, security 
for the individual states could only be obtained by the formation of alliances 
to offset any attempt to overthrow the existing political equilibrium. Third 
states, having no direct interest of their own in a particular controversy, 
found it a matter of self-protection to intervene when it appeared that the 
victory of one of the parties might give to it a dominant position.”” During 
the second half of the seventeenth century the dynastic claims of Louis XTV 
led to a series of wars in wliich one power after another intervened to prevent 
the undue extension of French control. The Peace of Utrecht of 1713, which 
ended the war of the Spanish Succession, had definitely in view the balance 
of power and gave what were thought to be new sanctions to it. By the 
Treaty of Nystad of 1721, which marked the transfer to Russia of the Baltic 
provinces of Sweden, Russia formally entered the family of nations, and by 
reason of the strength of her army and the domestic reforms of Peter Ihc 
Great Russia was promptly recognized as a leading power. In 1740 Frederick 
the Great began the series of aggressions which were to make the name of 
Prussia feared throughout Europe. In 1772 came the first of the partitions 
of Poland, marking the decline of a great power which, at the time of the 
Peace of Westphalia, extended from the Baltic to the Black Sea. A second 
partition followed in 1793 and a third in 1795, the latter terminating 
Poland’s existence as a member of the international community. These parti- 
tions were open and gross violations of the basic principles of international 
law; but inasmuch as they did not seriously affect the balance of power 
there was no one to be found strong enough and willing to undertake the 
defense of the victim. In the meantime the Treaty of Versailles of 1783 
marked the recognition of the independence of the new American Republic, 
which in entering the family of nations was destined to make important con- 
tributions of its own to the development of international law. 

With the outbreak of the French Revolution the problem of the balance 
of power again preoccupied the attention of Europe. The attitude of the 
leaders of the Revolution was at first strikingly progressive. The National 
Assembly declared in 1790 that the French nation renounced wars of con- 
quest and would never use force against the liberty of any people. This was 

S 5 See below, p. 29, n. g. 

See Butler and Maccoby, Development of International Law, pp, 61 fi. 
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followed, however, in November, [792, by an announcement from the Na- 
tional Convention that France was ready to come to the aid of all peoples 
who might wish to recover their liberty, and by a more drastic decree in 
December to the effect that tlie French nation would treat as enemies every 
people who, refusing liberty and equality or renouncing them, might wish 
to retain, recall, or treat with a prince or tlie privileged classes. The decrees 
of 1792 thus paralleled in their method, though not in llieir objects, the 
dynastic interventions of the absolute monarchs.®’ The radical doctrines of 
the revolution and the imprisonment of the king brought about the interven- 
tion of outside powers. The emperor of Austria declared in 179X that it was 
necessary “to save all Europe from revolt and anarchy,” and in 1792 the 
Duke of Brunswick, at the head of the allied armies of Austria and Prussia, 
invaded France. His defeat at Valmy gave encouragement to the belief that 
the propaganda of revolution by force of arms might be successfully carried 
out, as expressed in the December decree.®® Equally unsuccessful was the 
intervention of the larger coalition in 1794-1795. But the powers were 
still unwilling to give recognition to a state which in its government defied 
the political traditions of the rest of Europe. 

From having been on the defensive, the new republic now became con- 
scious of its strength, and with Napoleon at the head of its armies the war 
was carried into the enemy’s territory. Dynasties were overthrown, new states 
created, alliances contracted, and the boundaries of France extended. The 
balance of power was completely unsettled, and international law seemed in 
danger of becoming once more the will of a supreme monarch. But the power 
of a single state, supported by artificial alliances, was unable to hold out 
against the successive coalitions formed to check its menacing control. Napo- 
leon fell in 1814, though not before Europe had been shaken to its founda- 
tions. Old conceptions of absolute monarchy had been questioned and new 
ideals of democracy spread abroad. The feudal system with its patrimonial 
conception of sovereignty had disappeared. A new code of law had been 
published which guaranteed the social equalities won by the Revolution. The 
old territorial landmarks had been shifted, and nationalism as a bond of 
statehood had gained both in Germany and Italy a hold upon the imagina- 
tion of the people. The opportunity of reorganizing Europe upon a more 
stable basis was at hand if statesmen could be found to undertake the task. 

The Congress of Vienna, meeting from September 1814 to June 1815, 
assumed, like the congresses of Osnabriick and Munster, what was practically 
the role of a great law-making body.®" It formed new states by the union of 
Sweden and Norway and of Holland and Belgium, and it confirmed the 
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sr For the texts of the various decrees, see Anderson, Constitutions and Documents. 

It is of interest to note that the draft Declaration of the Rights of Nations, which 
the Abbe Grdgoire had been entrusted to prepare as an appendix to the Dedaration of 
the Rights of Man, was rejected by the Convention in 1295 when the republic was 
about to enter upon new wars. For the text of Abbe Grdgoire’s plan, see Nys, Etudes de 
droit international et de droit public, 1, 39s. 

SB For a survey of the work of the Congress as an “Experiment in Mechanism," see 
Butler and Maccoby, Development of International Law, Chap. XI. 
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action of Napoleon in consolidating the niunerous German states and formed 
them into a loose confederation of thirty-nine members. Its chief object, how- 
ever, was the restoration of the balance of power in Europe which had been 
so greatly unsettled. The leading powers had announced in the treaty of 
Paris of May 30, 1814, that it was their desire “to put an end to the long 
disturbance of Europe and to the suffering of the people by a stable peace 
based upon a just division of forces between the powers and carr3dng with 
it a guarantee of its permanence.” But the purpose thus announced was com- 
pletely frustrated by the reactionary principles which dominated the con- 
gress. The decisions taken by it proved to be the occasion throughout the 
nineteenth century of new wars to undo the plans so carefully made. Domes- 
tic revolution followed in the wake of the restoration of the deposed 
monarchs, and wars of liberation followed the suppression of aspirations for 
national union. 

The Holy While the Treaty of Vienna was being drawn up, three of the leading 
' powers, Russia, Prussia, and Austria, acting upon the Initiative of the Czar 

Alexander, formed the Holy Alliance, whose name was destined to serve for 
more than a century as a symbol of the forces of despotism in combination 
to suppress democratic movements. As a matter of historical fact the alliance 
' proposed by the czar was nothing more than a personal union of sovereigns, 

I whose proclaimed purpose was to apply the principles' of Christian morality 

'1 in the administration of tlieir domestic affairs as well ns in the conduct of 

their international relations. It was in that sense that the alliance was sub- 
sequently joined by most of the European states. Great Britain by exception 
holding aloof, not because of its objectives, but because of the personal 
character of the alliance. In contrast with this idealistic alliance there was 
renewed in 18:5 the Quadruple Alliance which had been formed the year 
1 before to resist Napoleon. Russia, Prussia, Austria, and Great Britain pledged 

themselves “to hold periodical meetings for the consideration of important 
common interests, and to concert measures for the peace and welfare of the 
peoples.” Thus was formed an inner circle or directorate of states which, 
without openly repudiating the principle of the equality of the members of 
the international community, assumed quasi-legislative powers and under- 
took the direction of the affairs of Europe as a whole.*’- 

The Quadruple Alliance, or Tetrarchy, of 1815 became by the accession 
of France the Quintuple Alliance, or Pentarchy, of 1818. At the Congress of 
Aix-la-Chapelle in 1818 a declaration was signed in which the assembled 
powers recognized the law of nations as the basis of international relations 
and pledged themselves to act in the future according to its rules. But at 

*" Sec Phillips, The Confederacy of Europe; Hayes, A Political and Social History of 
Modern Europe, H, pp. 11 fi. ; Mooie, Digest, VI, .-574 11. For the text of the Alliance, 
see Br. and For. State Papers, III, 211 . 

It is important to distinguish sharply bet-ween the Holy Alliance as a personal 
union of the rulers of European states, the Quadruple Alliance -which defeated Napoleon 
and dominated the Congress of Vienna, and the Triple Alliance which, speaking in the 
name of the Holy Alliance, announced the policy of intervention at the Congress of 
Troppau. 
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the Congress of Troppau in 1820 the alliance, reduced by the defection of 
Great Britain and France to three members, was led to announce the fatal 
principle of armed intervention. The famous Troppau Fratocol declared that 
“states which have undergone a change of government due to revolution, 
the results of which threaten other states, ipso facto cease to be members 
of the European |Holy| Alliance, and remain excluded from it until their 
situation gives guarantees for legal order and stability”; and the three allies 
bound themselves, if immediate danger threatened other states in consequence 
of such changes, to resort if necessary to arms to bring back the guilty state 
into the bosom of the Great Alliance.** This was an attack upon the funda- 
mental principles of the independence and equality of states, and it reduced 
the established traditions of international law to the arbitrary will of a 
small group of absolute monarchs. In the popular mind the Holy Alliance 
became associated with the declaration of the three powers at Troppau and 
their subsequent measures to give effect to it, and the alliance has accord- 
ingly had to bear the reproach of liberals ever since. Speaking strictly, the 
Holy Alliance in its original form was not so much a treaty as a declaration 
of faith, binding its members to no specific action. 

The effects of the Protocol of Troppau upon the development of interna- 
tional law were far-reaching. Interveirtion in Naples and Spain passed 
without protest. But when the alliance proceeded to offer support to Spain 
in a war to reconquer her colonies in America which had declared their inde- 
pendence, the United States saw that its own interests were deeply involved. 
President Monroe was thus led to deliver, on December 2, 1823, the mes- 
sage in which the American continent was marked off as a field within which 
dictinct principles of international law were henceforth to apply. The Mon- 
roe Doctrine first declared that the American continents were no longer 
open to colonization by European powers. It then announced that the United 
States would consider any attempt on the part of the Allied Powers “to 
extend their system” to the Western Hemisphere as dangerous to its peace 
and safety. While disclaiming any intention on the part of the United States 
to interfere with the existing colonies or dependencies of Europe, the message 
announced that in respect to the new governments which had declared and 
maintained their independence and whose independence had been duly recog- 
nized by the United States, any interposition for the purpose of oppressing 
them or controlling in any way their destiny would be regarded as the “mani- 
festation of an unfriendly disposition towards the United States.” This as- 
sumption by the United States of a form of guardianship over the states 
of the Western Hemisphere as a means of defense of its own national security 
had not only far-reaching political effects, but it laid the foundation for the 
development of a regional system within the larger community of nations.*® 

See Hayes, op. cit. II, pp. 13 f. 

♦“Bemis, The Latin Ameiican Policy oj the United States, Chaps. IV, V; Perkins, 
Hands Off; A History of the Monroe Doctime, Chap. II; Cresson, The Holy Alliance: 
The Emopean Background of the Monroe Doctrine; Alvarez, The Momoe Doctrine: 
Its Importance in the Intel national Life of the States of the New World. 
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Throughout the nmeleenth century the maintenance of the balance of 
power continued to be the determining policy in the relations of the leading 
powers. Indeed, with the increasing substitution of constitutional governments 
for irresponsible monarchs the balance of power came to acquire almost the 
cliaracter of an absolute principle. Alliances were balanced against alliances, 
and the art of diplomacy consisted in forestalling the designs of other slates 
and in taking measures to-day which would prevent situations of danger in 
some distant future. War was the accepted instrument of national policy. 
Governments respected the morals of their peoples by being careful to pro- 
claim that their wars were wars of self-defense. But under the existing system 
it was impossible to distinguish between defense and attack, since defense 
consisted in attacking by way of anticipating the attack of another. ‘ ^ 

In 185,3 the balance of power was upset by the attack of Russia upon 
Turkey, and Great Britain, France, and Sardinia came to the rescue of the 
failing Ottoman Empire. By the Peace of Paris of 1856 Turkey was formally 
admitted to membership in the society of nations; and the emancipation of 
the Balkan states had to await such time as it could be accomplished without 
enhancing the prestige of Russia. Again in 1877 Russia unsettled the balance 
of power by the defeat of Turkey and the subsequent Peace of San Slefano; 
but this time it was possible without war to check the threatened dominance 
of Russia in the Near East. The Congress of Berlin of 1878, while liberating 
Rumania and Serbia, left Bulgaria a vassal state until such Lime as the 
make-weight of Turkey in the balance of power was no longer needed."' 

In the meantime the political equilibrium of central and western Eprppe 
was in need of readjustment. The unification of Italy had been accomplished 
in 1870 and there was a new Great Power to be reckoned with. The German 
Confederation created by the Congress of Vienna had been broken up in 
1866, and a federation of North German stales under tlie leadership of 
Prussia had been formed. France, fearing the power of the new federation, 
had insisted in 1870 that a Hohenzollern should not sit upon the throne of 
Spain. The defeat of France and the federation of both North and South 
German states shifted the weights in the scale in favor of Germany. In 1879 
Germany formed with Austria the Dual Alliance, which by the accession of 
Italy in 1884 became the formidable Triple Alliance. For a time the weight 
was heavily on one side. Then France formed with Russia in 1891 — 1895 
the Dual Alliance, and the balance was for the time being restored. Soon, 
however, the growing power of the German Empire brought Great Britain 
to take sides with France and Russia. The Triple Entente was formed, char- 
acterized by the uncertainty of Britain’s commitments. Thus the balance of 

On the general subject of the maintenance of peace by a balance of power, see 
Wright, A Study of War, II, J 43 references there cited; Dupuis, La princlpe 

d'iqtdUbra el le concert ewofien. For the relation between the principle of the balance of 
power and the subtle question of the ri^t of self-defense as affected by the growing arma- 
ments of a neighboring state, see below, p. *3*. 

For a survey of this period, see Holland, European Concert in the Eastern Question; 
Redslob, Histoire des grands prindpts, |§ 85-92. 
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power held unsteadily, until a rude jolt by Austria-Hungary in 1914 made 
the whole system collapse.*" 

But while the unstable political structure of the international community 
remained unchanged during the nineteenth century, other forces were at work 
to create a growing sense of unity that gave promise at times of being strong 
enough to prevent the political system from moving to its inevitable break- 
down. The Treaty of Vienna made provision that no change in the status quo 
should take place without consultation between the signatory powers, and 
each of them was given the right to propose a conference if conditions should 
arise calling for one. While the first effects of this “conference system” were 
unfortunate, due to the initiative of the three absolute monarchies, Russia, 
Prussia, and Austria, it later came slowly to be an instrument of constructive 
changes in the relations of the European states, at that time the center of 
the international community. Conference succeeded to conference, and the 
agreements which generally accompanied them were in the nature of legis- 
lative enactments within the sphere of their application. On occasion the 
Concert of Europe, as it was called, took joint action to put an end to abuses 
and to correct political situations involving danger to the peace. Thus Greece 
was recognized as independent in 1827, Belgium was separated from Holland 
in 1831 and neutralized, the conferences at Paris in 1856 and at Berlin in 
1878 began the emancipation of the Balkan states, and the congress at Berlin 
in 188s came to an agreement upon the partition of Africa.” 

Cin addition to these and other political conferences numerous international 
conferences met from time to time for the regulation of economic and social 
interests. Special “unions” were formed for the permanent administration of 
particular interests of a continuing character. Problems of international 
public health, public morals, public safety were dealt with in a constructive 
manner, as if the nations were indeed a true international community. States- 
men and publicists in different countries began to have visions of a world of 
law and order based upon the voluntary cooperation of sovereign and inde- 
pendent states which had come to recognize so vast a body of common 
interests^ 

The turn of the twentieth century brought to a head the paradox of an 
international community whose unstable political structure made war almost 
inevitable while the economic and social interests of states were making more 
evident each year the fact of their interdependence. On May 18, 1899, the 
first of the two great Peace Conferences met at The Hague upon invitation 
of the Czar of Russia. The primary object was to promote a general limita- 
tion of armaments. No one pointed out that this could not be done without 
the establishment of some system of collective security, without the assump- 

J“The story of this period is told in numerous volumes See, in particulai, Gooch, 
History oj Modern Europe; Hayes, History oj Modern Europe; Seymoui, Diplomatic 
Background of the War, 1870-1014; Schuman, International Politics 

*• On the confeience system, see Potter, International Organization, Part VI; Vinacke, 
International Organization; Dunn, The Practice and Procedure of International Con- 
ferences; Hill, The Public International Conference, 

*0 below, pp. 196 ff. *■ 
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lion by the whole community of a collective responsibility for the protection 
of its members when deprived of tlie protection their armaments were sup- 
posed to give. Instead the conference, dismissing summarily tlic problem of 
a limitation of armaments, sought to promote the general peace by encourag- 
ing resort to arbitration for the settlement of international disputes and by 
drawing up rules and regulations for the conduct of war. The Convention 
for the Pacific Settlement of International Disputes recognized arbitration 
as “the most effective, and at the same time the most equitable, means of 
settling disputes which diplomacy has failed to settle”; but it imposed no 
degree of obligation upon the parties to follow the proposed procedure. [The 
conventions relative to the laws of war did not encroach upon the sovereign 
right of the individual state to resort to war as an instrument of national 
policy. Important, therefore, as was the conference in demonstrating the 
possibilities of law-making by common consent, it failed to strengthen the 
political structure of the international community .*1) 

^The failure of the Second International Peace Conference, which met at 
The Hague on June ij, 1907, was all the more complete, since in the interval 
of eight years the need of strengthening the political structure of the interna- 
tional community had become all the more urgent. This time the Latin 
American stales sent delegations, raising the number of stales represented 
from twenty-six, at the Conference of 1899, fo forty-four, which included 
practically the entire family of nations.^As a law-making body the second 
conference did not differ essentially from the First, but the number and scope 
of the conventions adopted gave it a greater importance.!^ The iirocedurc of 
inquiry and of arbitration was improved, but the conference could come no 
nearer than in 1899 to an agreement upon even a limited obligation to 
arbitrate. The Final Act of the conference did no more than express its 
unanimous acceptance of “the principle of compulsory arbitration,” and it 
added irony to evasion in announcing that the assembled slates had “suc- 
ceeded in the course of this long collaboration in evolving a very lofty con- 
ception of the common welfare of humanity.’^ 

It is significant that of the thirteen conventions adopted by the peace 
conference of 1907 eleven related to the conduct of the next war.®" The code 
of warfare on land, adopted in 1899, was revised, and it was supplemented 
by conventions dealing with various aspects of martime war, — the status of 
merchant ships at the outbreak of hostilities, the conversion of merchant 
ships into warships, the laying of submarine contact mines, bombardment 
by naval forces, the adaptation of the principles of the Geneva Convention to 
maritime war, and the other lesser matterstConventions were adopted dealing 
with the rights and duties of neutrals in naval warfare; and provision was 

*»In excluding dl of the American Republics except the United .States and Me-xico 
the Conference deliberately limited its possibilities of world-wide influence. 

•“For a study of the work of the Hague peace confer ences see, Higgins, Hague Peaie 
Conferences; Scott, Hague Peace Conferences of iSgg and 1907. For the texts of the 
conventions adopted at the two conferences, see Higgins, op. cit.; Scott, The Hagve Con- 
ventions and Declarations. 
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made for the establishment of an International Prize Court, The conference 
failed, however, to agree upon the principles of law to be applied by the 
Prize Court; and in consequence the London Naval Conference met the 
following year. The Declaration of London, signed on February 26, 190Q, 
at the close of the conference, covered the chief points in dispute between 
belligerents and neutral states. So sharp, however, were the conflicting in- 
terests of the leading powers that the Dedaralion failed of ratification, and 
the subjects with which it dealt were left to be decided on the basis of the 
earlier uncertain customary law."' 

The failure of the Hague Conferences lay not merely in the inability of 
the delegates to realize that, with the new instruments available to belliger- 
ents, war had reached the point where it was beyond effective regulation 
or control. It was rather their acceptance of the inevitability of war that 
left them out of touch with the changing conditions of international inter- 
course. No effort was made to organize the international community for the 
maintenance of law and order ; to substitute the judgment of the community 
for the judgment of the individual state in a conflict of claims; to provide for 
the defense of the individual state by the collective power of the community. 
War was accepted as a legal procedure; and states not parties to the con- 
troversy prepared to stand aside as neutrals without concern for issues of 
right and wrong between the belligerents. Strangely enough, few statesmen 
showed signs of dissatisfaction with the situation.®" 

Thus things stood when Austria-Hungary, driven to strong measures of 
self-help by the assassination of the Archduke Ferdinand in 1914, sent its 
peremptory ultimatum to Serbia. The negotiations preceding the outbreak of 
the first World War clearly indicate that none of the powers involved actually 
wanted war, certainly not a war on the scale of the one that developed. But 
Russia felt called upon to come to the aid of Serbia, Germany came to the 
aid of Austria-Hungary, and France to the aid of Russia. Under the political 
system of the time none of them could yield without loss of prestige and 
disturbance of the balance of power. There was no established machinery 
of consultation available by which the parties might have been brought to- 
gether and confronted collectively with their respective demands. The system 
of occasional general conferences was not designed to meet cases of emer- 
gency. War came largely because the international community was not ade- 
quately organized to prevent it."® 

The war of 1914 had scarcely begun before it became clear that its effects 
upon the existing international law would be far-reaching. The violation by 
Germany, on plea of military necessity, of the treaty of 1839 by which 

For the text of the Declaration of London, see Higgins, op. cit,, 54°; Scott, ed. 
The Declaialion oj London It should be noted that the smaller states were not invited 
to the conference, and that if the Declaration had come into force they would have 
been obliged either to accept it or to appeal as best they might to the uncertain 
customary law. 

See below, p. S41. 

The events immediately leading up to the war are well set forth in Fay, Origins 
of the World War, and in Schmitt. The Coining of the War. 1914. 
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Belgium was permanently neutralized showed that even <hc fundamental 
doctrine of the faith of treaties could not stand the pressure of alleged 
national self-preservation in a war between the guarantors of the treaty. The 
rigorous measures attending the invasion and occupation of lielgium made 
a mockery of the agreements reached at the Second Hague Conference, New 
and more drastic rules of contraband and blockade were put forth by Great 
Britain, with corresponding protest from neutrals. Belligerent merchant ships 
were sunk by German submarines without warning. New instruments of 
combat, such as poisonous gases, were devised: aerial warfare put an end 
to the rules regulating the bombing of unfortified towns; and intimidation 
■was resorted to as a means of breaking the spirit of the civilian population. 
The entrance of the United States into the conflict was marked by an an- 
nouncement that the old law of neutrality was at an end and that hence- 
forth the nations must assume a collective responsibility for the peace of the 
world. New principles of international law were announced by President Wil- 
son as properly forming the basis upon which a permanent peace might be 
concluded."* In the popular mind the term international law as relating to 
the existing rules and their imperfect sanction was a term that no longer 
bore any relation to the realities or to tlie needs of international life. 

The Treaty of Versailles concluded between the Allied and Associated 
Powers and Germany, and signed on June 28, 1919, contained among its 
specific provisions numerous modifications of international law, in addition 
to including as its first twenty-six articles the fundamental agreements of 
the Covenant of the League of Nations. The significance of the Covenant 
of the League of Nations lay both in the changes which it effected in* the 
organization of the community of nations and in the amendments introduced 
into the substantive as well as the procedural parts of international law. The 
system of the balance of power was impliedly, if not formally, repudiated 
in the collective responsibility assumed by all the members of the League 
for the future peace of the world, and neutrality as an attitude of legal 
indifference to war on the part of third states came to an end. Qualified guar- 
antees were given by the League to its individual members in respect to the 
enjoyment of their independence and territorial sovereignty. Provision was 
made for a degree of compulsory arbitration in llie settlement of disputes 
and for the future creation of a Permanent Court of International Justice. 
Constructive provisions were laid down for the administration under man- 
dates of backward and undeveloped countries, and general principles were 
adopted looking to greater social and economic cooperation. In a separate 
section of the treaty, Part XIII, an International Labor Organization was 
established for the improvement of labor conditions in all countries."® 

See below, under appropriate headings, pp. 363, 434, 613. 

55 The Covenant also appeared as the first twenty-six articles of the treaties of St. 
Gemain, Trianon, and Neuilly, between the Allied and Associated Powers and Austria, 
Hungary, and Bulgaria respectively. The United States signed all four of the treaties, 
but did not ratify them. China did not sign the Treaty of Veisailles. 

5 ® See below, pp. 200, 491. 



HISTORICAL BAClCCROUNn 


Aside from the Covenant of the LeaRue of Nations, Ihc several Irealics of 
peace effected fundamental changes in the structure of tire society of ij^itions 
and in the relations of its component parts. The boundaries of France were 
enlarged by the annexation of Alsace-Lorraine, while those of Helgium re- 
ceived a slight increase by the cession of Moresnet, Eupen, and Malinddy. 
To Denmark was ceded the northen part of Schleswig, and to Italy South 
Tyrol, Istria, and a strip of the Adriatic coast-line. Rumania was enlarged 
by the annexation of Bessarabia, Transylvania, and part of the Hungarian 
plain. A number of new states were created. Albania advanced from a con- 
dition of wardship under the Great Powers to the status of an independent 
state. Poland was formed from territory taken from Germany, Austria, and 
Russia, while Czechoslovakia was formed of Austrian and Hungarian tem- 
tory. Yugoslavia was constituted out of the existing states of Serbia and 
Montenegro and cessions from Austria and Hungary; while Finland, Estonia, 
Latvia, and Lithuania were formed of territory taken from Russia. The 
Arabian state of Hedjaz was carved out of Turkey. Danzig was made a 
free city under the protection of the League of Nations. The German 
colonies were apportioned among the victors under a system of mandates 
superintended by the League of Nations. In addition, many constructive 
provisions were inserted in the several treaties looking to the protection of 
minorities, the facilitation of international transportation, and the protection 
of international social interests.'^ 

With the establishment of the League of Nations, followed by the creation 
of the Permanent Court of International Justice which came into existence 
oh December i6, 1920, the scope of international law expanded. Questions 
that had been political before the adoption of the Covenant now became 
juridical. The members of the League abandoned much of llreir former 
sovereign right to be the judges in their own case, in spite of certain loop- 
holes that were left in the obligations of peaceful settlement imposed by 
the Covenant. The right to resort to war for the enforcement of claims was 
correspondingly reduced. Individual members of the League were no longer 
dependent solely upon their own armaments for defense. “Collective security,” 
a new principle in international law, came to be regarded as the corner-stone 
of the Covenant. In spite of the refusal of the United States to become a 
member of the League and in spite of the disabilities imposed upon Germany, 
Russia, and other states, the membership of the League was large enough 
to encourage efforts on the part of its members to strengthen the provisions 
of the Covenant where there were wealc spots in the security system.®® The 
Locarno Agreements of 1925 supplemented the obligations of the Covenant 

®rFor a survey of the political effects of the several peace treaties, see Tomperley, 
History of the Peace Conference of Paris, Vols. n, IV; Hazen, Europe Since iSts, rev. 
ed., Vol. II; Hayes, A Political and Social History of Modern Europe, Vol. II; Bow- 
man, The New World; Haskins and Lord, Some Problems of the Peace Conference; 
Schuman, International Politics; Buell, International Relations. 

38 For the important Geneva Piolocol, signed in 1924 but left unratified by the 
leading signatories, see Miller, The Geneva Protocol; Noel Baker, The Geneva Protocol; 
Sharp and Kirk, Contemporary International PoUlics, XXIII. 
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by creating for the small circle of the signatory states more definite pledges 
of non-aggression and peaceful procedure in the settlement of conflicting 
claims.'®'’ Germany was admitted to membership in 1926 and at the same 
time given a seat upon the Council of tlie League. At the close of the first 
decade of the League’s existence it could be said that the new organization 
gave promise of being able to fulfil the objective set forth in the preamble of 
the Covenant, “to promote international cooperation aird to achieve inter- 
national peace and security." The United States, while still avoiding mem- 
bership, took the lead in securing the adoption of the Pact of Paris of 1928, 
which supplemented the obligations of the Covenant by proclaiming the 
renunciation of war as an instrument of national policy and the agreement of 
the Contracting Parties that the settlement or solution of all disputes or con- 
flicts of whatever nature or origin should never be sought except by pacific 
means.”® 

The breakdown in the new juridical structure began with the invasion 
of Manchuria by Japan in 1931. China was a member of the League and 
as such was entitled by Article 10 of the Covenant to be protected in its 
territorial integrity and its existing political independence by the other 
members of the League. But the leading members of the League were un- 
willing to resort to force or to other effective sanctions. The United Stales, 
acting in pursuance of the Nine Power Treaty of 1922, announced its refusal 
to recognize any situation brought about by means contrary to the provisions 
of the Pact of Paris, and the Assembly of the League took similar action 
upon its own account two months later; but the sanction was too weak to 
restrain Japan."^ In 1933, when Bolivia and Paraguay drifted into open 
war, the League of Nations subordinated its procedure to the inter-American 
regional system, but the latter was not sufficiently well organized to control 
the situation until the parties mutually exhausted themselves.*'” In 1935 
Italy followed the lead of Japan and attacked Ethiopia. This time the League 
voted economic sanctions; but these proving ineffective, the guarantees of 
Article 10 were allowed to lapse.®” In the spring of 1938 Austria was in- 
vaded by Germany and annexed to the Reich, with only the pretense of a 
plebiscite.®^ In the fall of 1938 Great Britain and France, acting outside 
the provisions of the Covenant of the League, acquiesced in the cession 
of the Sudeten area of Czechoslovakia to Germany. In the spring of 1939 
Germany converted Bohemia and Moravia into a “protectorate” and set 

For the texts of the agreements, see League of Nations Treaty Series, LIV. 

For the text of the pact, see Appendix A, p. 684. The legal scope of the pact is 
examined below, p. 526. 

** See the report of the Lytton Commission of Inquiry, League of Nations Publica- 
tions, Political, 193s, VII, I*. Also, Vinacke, History of the Far East in Modern Times, 
and ed., 1936; peace and War: United States Foreign Policy, ig3X-i^4i, pp. 4.3, 155-161. 

See Hackwoith, Digest, VI, 41 ff. See below, p. 3Sa. 

For details, see J. Hj Spencer, “The Italian-Ethiopian Dispute and the League of 
Nations," Am. Journal, Vol. 31 (1937), 614; Mandelstam, Le Conflict Italo-Etkiopien 
devani la Sociiti des Nations. 

See Schuschnigg, My Austria; Gedye, Betrayal in Central Europe. 

See Gedye, op, cit,: Armstrong, When There Is No Peace; Q. Wri^t, “The Munich 
Settlement and International Law," Am. Journal, Vol. 33 (1939), is. 
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up Slovakia as a separate state.'"' There was now no question of action by 
the League of Nations as a body. The withdrawal of Tapan, Italy, and Ger- 
many had been followed by that of other states which were convinced 
that the League could no longer serve its original purposes. The United 
States, while deprecating acts of aggression and urging methods of peaceful 
settlement, was not prepared to pledge its military forces on the side of law 
and order.®’ The time had come when Great Britain and France must now 
in their own national interest restrain the aggressor, or it would be too late 
to do so. On August 21 Russia entered into a pact of non-aggression with 
Germany in direct violation of its obligations under Article 10 of the 
Covenant.®® Poland became the focal point of resistance, and war began on 
September i. 

The United States declared its neutrality on September 3, but within two 
months the neutrality act of 1937 was modified so as to permit the sale of 
arms and ammunition, indicating clearly that the United Slates wanted to 
give to Great Britain and to France such practical assistance as it might 
within the technical limits of neutrality.®* The twenty-one American states 
made a joint declaration of their neutrality and established a "security 
zone” around the American continent.’" But international law, and with it 
neutrality, soon lost all meaning. Russia established protectorates over 
Estonia, Latvia, and Lithuania; and on November 30 invaded Finland with- 
out other justification than national policy.” In April 1940, Germany in- 
vaded Norway and a month later Holland and Belgium. On the eve of the 
defaat of France, Italy entered the war on June 10, 1940. The United Stales, 
realizing the danger tp itself in the triumph of aggression, transferred fifty 
destroyers to Great Britain in exchange for naval bases.” In March 1941, 
Congress passed the Lend-Lease Act, and the United States was definitely 
enlisted on the side of the Allied Powers, although still technically neutral.’® 

On August 14, 1941, the Atlantic Charter was proclaimed in which the 
President of the United States and the Prime Minister of Great Britain 
agreed upon a series of “common principles” upon which they hoped to 
see a future peace established “after the final destruction of the Nazi 
tyranny.” These principles contemplated the establishment “of a wider and 
permanent system of general security.” After the entrance of the United 
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The condemnation by the United States of the “acts of wanton lawlessness and of 
arbitrary force” may be found in Peace and War, No. 126; the denunciation of Prime 
Minister Chamberlain in Britiih War BUie Book, misc. No. g (19.19), pp, isff. France 
and Russia also protested the illegality of the act. 

®’ For the several statements of President Roosevelt on behalf of peace and his 
successive appeals to Germany and Italy, see Events Leading Vp To World War II, pp. 
17s ff., Peace and War, Nos. 128, 137, 139. 

®s For the text of the Pact, see Department of State Bulletin, Vol. I, 172 ; Sharp and 
Kirk, op. cit., 806. 

For the text of the Act see Peace and War, No, 145. 

’0 International Conferences of American Stales, ifijj-ip40, pp. 326, 334, 

’’See Events Leading Vp to Woild War II, pp. 218 ff., and references there given. 

See Peace and War, Nos. 179, 180. 

’* For the text of the Act, see ibid., No. 200. 

For the text of the Charter, see Appendix C. 
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Sf,aLcs into the wav the principles of the Atlantic ('hurtev were incorponit ed 
into the Declaration liy United Nathms.'^’ In October the horcigu 

Ministers of the United States, Great Britain, and Russia met in Moscow 
and adopted a series of declarations the first of which proclaimed that they 
recognized the necessity of establishing at the earliest practicable date “a 
general international organization, based on the principle of the sovereign 
equality of ail peace-loving states, and open to membership by all such stales, 
large and small, for llie maintenance of peace and security.” A year later 
a conference of the three powers, held at Dumbarton Oaks in Washington, 
made public a series of “proposals for the establishment of a general interna- 
tional organization,” which were then submitted to the members of the 
United Nations for their observations.^’ Early in February 1945, a con- 
ference of the "Big Three” met at Yalta in the Crimea, and among other 
decisions it agreed that a conference of the United Nations should meet at 
San Francisco on April 25, 1945, to prepare the charter of an organization 
along the lines proposed at Dumbarton Oalts.’“ The Conference at San 
Francisco met as planned, and, after making substantial modifications in 
the original proposals, adopted the “Charter of the United Nations” on 
June 26, 1945.’" The Charter was thereupon submitted to the signatory 
states for formal ratification in accordance with their respective constitu- 
tional procedures.”" Annexed to the Charter was the Statute of the Interna- 
tional Court of Justice, based upon the statute of the existing Permanent 
Court of International Justice and forming an integral part of tlie Charter.*** 


Jbid., No, 2^4. 

’‘^Department of Stale Bulletin, Vol, IX, p, 300, ' 

’’■‘Ibid, Vo). XI, pp. 368 ft. 

78 Jbid., Vol. XU, p. 214. 

70 Ibid., Vol. XII, pp. II ig ft. ♦ 

80 The Uniled, Stales was the first of the signatory states to ratify the Charter, by 
proclamation oi the President on August 8, i94.>5. The Charter came into effect on 
October 24, 194s, upon the deposit of the latifications of twenty-nine states, including 
the five states named in Article no of the Charter and a majority of the other signatory 
states. The opening sessions of the General Assembly and of the Security Council were 
held in London on January 10 and 17, 1946, respectively. Some three months later, on 
April 8, the Assembly of the League of Nations held its twenty-first and closing session 
and on April 18, 1946, delegates from thirty-four states answered "Yes” to a roll-call 
on a motion providing that; “With effect from the day following the closing of the 
present session of the Assembly, the League of Nations will cease to exist except for the 
sole purpose of liquidation.” 

8’- In accoidance with the teims of the Statute the General Ansetnbly and the Secu- 
rity Council held separate elections for the members of the court on February 6, 1946. 
The opening session of the new court was held at The Hague on April 18, 1946. 

Facts subsequent to the adoption of the Charter may be found in the separate chaptcis 
to follow. 



CHAPTER II 


The Nature and Scope of International Law 


^/international law may be defined in broad terms as the body of general 
principles and specific rules which are binding upon the members of the 
international community in their mutual relations.*^ 

What is the juridical nature of this system of law which purports to 
govern the relations of states? How closely does it correspond to the con- 
ception of “law” as it has developed within the boundaries of the individual 
state? Upon what basis of theory and of fact do its principles and rules rest? 
How are they interpreted and applied when the conflicting claims of states 
are presented for determination? How are they enforced when violated by 
slates defiant of their obligations? What is it that gives to the community 
of states those elements of moral and material unity without which no prin- 
ciples and rules could have the authority of law? 

It is not to be expected that definite and conclusive answers can be given 
to these and other questions. For it is clear that international law is in a 
state of transition. Many principles which held good at the beginning of 
the twentieth century, or indeed which held good during the period be- 
tween the first and second World Warsj are no longer valid. Generalizations 
which were then possible must now be qualified; categorical statements 

1 Writers vary considerably in their definitions, according to the stress put upon the 
sources from which they believe the law to be derived, the older writers stiessing reason 
|and justice and later writers emphasizing the facts of international life. Compare 

I Wheaton; “International law, as understood among civilized nations, may be dc:Qncd 
as consisting of those rules of conduct which reason deduces, as consonant to justice, 
from the nature of the society existing among independent nations; with such definitions 
and modifications as may be established by gencial consent.” Elements oj International 
Law, § 14. 

> Sir Heniy Maine; “The Law of Nations is a complex system, composed of various 
ingredients. It consists of general principles of right and justice, equally suited to the 
conduct of Individuals in a state of natural equity, and to the relations and conduct of 
nations, of a collection of usages, customs and opinions, the growth of civilization and 
commerce; and a code of positive law.” International Law, rSSs, p, 33. 

Calvo; "By the law of nations, or international law, should be understood the sum of 
the rules of conduct observed by the vaiious nations in their relations with one another; 
in other words, the sum of the mutual obligations of slates, i.e. to say, the duties 
which they must perform and the rights which they must defend with respect to one 
another.” Z.e Droit International, § 1. 

Hall; “International law consists in certain rules of cot)(iuct which modern civilized 
states regard as being binding on them in their relations with one another with a force 
comparable in nature and degree to that binding the consciWitious person to obey the 
laws of his country, and which they also regard as being enforceable by appropriate 
means in case of infringement.” Int. Law, 8th ed., p. i. 

Hughes: "What is international law? It is the body of principles and rules which 
civilized States consider as -binding upon them in their mutual relations. It rests upon 
the consent of sovereign States.” Ant. Bar Ass. Journal, XVI (1930), 133. 

n 
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miisL be modified.® After a second World War of unparalloled dcvasUilion 
international law is now undergoing recon.slruction, in the effort to deter- 
mine what new principles are necessary, what new forma of organization 
are required to bring order out of anarchy and to make peace and justice 
prevail. The problem before us is to mark the steps in the transition from 
the old to the new international law, and to point the general direction which 
the development of the law is taking. 

The basis of international law is the simple fact of the interdependence 
of states. In their formal relations stales are the persons governed by inter- 
national law, the subjects in whom adhere the rights and duties that constitute 
the body of the law.® But states are not juridical abstractions; they are 
corporate groups made up of individual human beings with common moral 
and material interests transcending territorial boundaries. Hence the same 
forces that have driven individual men to unite in civil society, to organize 
separate national groups, have driven states to recognize the need of de- 
veloping a law to govern their mutual relations.^s mutual defen^ against 
aggression has been the dominant element in the law of the slate, so it has 
become the dominant element in modern international law. But side liy aide 
with this primary condition of civilization other forces, moral and material, 
have cut across state lines and have created a higher unity which even the 
rigid organization of the national stale has been forced to acknowledgQ.'’ 
International law is thus based ultimately upon the realization by slates 
that in spite of their national divergencies they have certain common icIctiLs 
and common moral and material interests which give to their collective 
group the character of a community. * * 

- - This conception of a “community,” a “society,” a t^amily of nations” is 
deeply rooted in the traditions of international law. We have seen tire struggle 
which took place at different epochs between the idealistic conception of a 
, community of slates, a commonwealth of mankind, and the political forces 
[of dynastic ambition and imperialistic state policy. The struggle continued, 
1 under varying forms, into the twentieth century. On the eve of the first 
[World War the community of nations had still not taken on the character 
lof a juridical institution.® Rather it was a loose union of sovereign stales 
each of which appeared to be more conscious of its separate national interests 
than of its duties as a member of a corporate body. The League of Nations 
was designed to give to the international community the organization it had 

' ® Note, far example, the efiorts of the editors of the later editions of Oppenbeim’s 
treatise to modify the broad statements of earlier editions; or compare the cautious 
pbraang of Hyde’s treatise with the definiteness of Hall’s views. 

s For a discussion of the sense in which individuals may be said to be subjects of 
international law, see below, p. rag. 

* The Preamble of the Charter of the United Nations gives expression to the variety 
of the forces that have brought about the present interdependence of states, except that 
it appears to take for granted the continuance of the intricate relations of interrralional 
commerce. That the interdependence of states has been brought about more slowly than 
that of individuals wrthin the separate states has been due obviously to lack of means 
of commimication arrd to the drvergencies of national character that have developed 
through ceirturies of relative isolation, 

. * PP- 33. 39, 541- 



NATURK AN II mam-i'. 


hitherto lacked. But it failed to obtain the support of the United States, and 
it failed to develop within the circle of its own members the conception of a 
dominant community interest prevailing over separate national inlcreats.'' 

The extent to which the doctrine of the “sovereignty of states” operated 
as a standing obstacle to the development of an organized community of 
nations cannot be exaggerated. In its extreme form the doctrine implied 
the complete freedom of the state from the control of any higher power 
claiming authority to regulate its ac^ts." It was a doctrine of legal anarchy, 
which fastened its hold upon governments and m the name of maintaining 
the independence of states denied their responsibility to the community as a 
whole and left sovereign weak states at the mercy of the sovereign strong. 
Only historical tradition could account for the support given to the doctrine 
by jurists long after it had lost its original justification and had become a ready 
argument to justify arbitrary conduct.® 

The doctrine of sovereignty began as a principle of national unity. Kings 
were seeking to develop strong national states and to bring under theiL 
centralized control the various elements of local authority. It was part of 
tire same political process that, in asserting their supremacy within the slate, 
princes should assert that they were independent of control by any higher 
authority outside the stale; for under the conditions of the times any higher 
authority would have meant the authority of some other emperor or king. 
Thus sovereignty came to be synonymous with independence; and the para- 
dox was presented of a community of sovereign rulers who were not only 
“above the law” within their own countries but in some mysfiVal way “above 
the law” in their mutual relations.® 

In time, when the individual sovereign lost his personal rights as a ruler, 
the “sovereign people” took over his authority, and the “sovereign slate” 
asserted its independent position in the international community. Sovereign 
states were obviously not above the law, such as it was, which they had in- 
herited through the centuries; but they had the veto power against any 
extensions of the law which might encrpach upon their reserved sphere of 
.sovereign rights; and they explicitly resisted the authority of the international 
community as a whole either to e^blish institutions for the interpretation 


“ See below, p. 40. 

^ The liteiature of the subject is extensive. See Wright, A St-udy of War, Vol. 11 , 
Chap. XXIV, "Sovereigr^'and Wai,” and references there .given. 

Russell, in his '■Theones of International dielattons, published in 1936, speaks of the 
theffley of absolute soveieignty as ’‘still widely accepted” Each state, in legal theory, 
“has an unfcUeied will which may he exercised without regard to the wills of other 
states." P. 540. 

■' Bodrn, writing in 1576, Six livrei dr la Repvbllque, used the term sovereignty 
(majestas) to express ’‘a power supreme over citizens and subjects, itself above the law, 
summa in cives ac subdilos legisb-usque soltita polestas" Coker, Readings in Political 
Philosophy, p. 374. Giotius used rt in the same sense in De jure belli ac pacts, Bk. I, 
Chap. Ill, §V 1 ; but the term had then come to imply an independence of external 
control as well as supremacy within the state See Ibid., i XXI Thereafter the term 
came into general use as negativing the overloidship of one state by another See Vattel, 
Droit des Gens, Eng. trans , Bk. I, §§4-12. By the nineteenth century the term was 
further extended to suggest the independent position of the individual state with respect 
to the community of nations as a whole. 
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of the law in cases of controversy or for the enforcement of tlie law in cases 
of its violation.*" 

How was it that the body of principles and rules which conslitulo intei- 
national law came to acquire the binding force of law in an inloniational 
community of sovereign states? In the absence of any form of inlernational 
legislalure, competent to enact law after the manner of the legisUiUires of 
democratic states, international law was said to be based upon the “consent” 
of states, upon their individual acceptance of its principles and rules. A 
rule of conduct became law when it was accepted as having binding force 
between the parlies. No difficulty was found in respect to formal treaties 
and conventions; for these obviously expressed the consent of the parties, 
to the agreement. In contrast with this “direct” consent, there was offered 
the fiction of “implied consent” to account for the acceptance of tlie great 
body of general principles and specific rules that had come to form the 
body of customary law. 

To the great majority of writers this “consent theory” seemed to offer 
the simplest explanation of the binding force of international law.” States 
were sovereign; but a sovereign slate could, in the very exorcise of its sov- 
ereignty, agree to observe certain rules of conduct. These rules of conduct 
constituted inlernational law, and that was enough. 

A number of writers, however, pressed the inquiry further. If the rules 
of international law wete based upon consent, what was it that gave to con- 
sent its binding character? What was tlicre to prevent a .sovereign .slate 
from withdrawing its consent when new circumstances arose to make it no 
longer desirable to abide by the particular rule? A few writers of the more 
extreme German tradition frankly accepted the con.scqucncc.s of withdrawal 
of consent, holding that ,the sovereign slate should be the ultimate arbiter of 
its destiny and the ultimate source of its international obligations.”* Inter- 
national law was a su^ective law; its binding force depended upon mu- 
tuality of interest, which could only be maintained by altering from time 
to time such rules as it might be no longer to the interest of the parties to 
observe. 

Other writers, unwilling to recognize international law as having a purely 
subjective character, sought to give a certain finality to consent by bringing 
into play the principle of the good faith of treaties, pacta sunt servanda. Con- 
sent once given created a rule of law, which thereu^# ceased to be subject 
iQ See below, pp. 34, 36. 

••^- Thc term *'Mnsent of states” appears in numerous definitions of international law; 
but it is a question whether the writer, if the issue were presented to him, would not 
have interpreted “consent" in a broader sense than the present agreement of states to be 
bound by a particular rule. It is more difficult to forgiVe the Permanent Court of Inter- 
, national Justice for the broad generalization that “IntSrnational law governs relations 
between independent States. The rules of law binding Vpon Slates therefore emanate 
from their own free will as expressed in conventions or by usages generally accepted as 
expressing principles of law and established in order to regulate the relations between 
, these co-existing independent communities or with a view to the achievement of common 

y 

’“-.S^ebelow, p. 59, where the writings of the. German jurists are discussed from the 
, point oE!;^ieW of the science of international law. 
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to repeal by the individual stale. But this raised the further question as to 
the source of the principle of the obligatory character of agreements, espe- 
cially in the case of the large body of customary international law to which 
states could only be said to have given tlieir “implied” consent. 

As a matter of fact the theory that ihtcrnational law is based upon the 
consent of states, taken in the sense of their individual consent, is simply 
inadequate to explain the assumptions upon which governments appear to 
have acted from the beginning of international law. Whatever the position 
lalten by writers, governments have always looked upon international law- 
as having an objective character, as being binding because it was “the law,” 
not because states found*it -to theft convenience to observe it.^ * If govern- 
ments have not undertaken to formulate any logical justification of the J^w, 
it has been because none seemed to be needed. Law was the alternative to . 
anarchy; that was justification enough for it. 

It would seem that the time has now come when the search for a separate 
basis for international law, as distinct from that of municipal law, is not 
only illogical but socially harmful.^ ° Law within the individual state is not 
a mere accident of historical development; it is an essential element of human 
association^^an, as Aristotle put it, is by his very nature a social being; 
and he^‘ oy his very nature in need of law. Vbi societas, ibi jus. In like 
manner, under the conditions of modern times, the state, notwithstanding 
its corporate character, has become itself “a social being” in relation to^ 
other members of the international community. The time was when philos- 
ophers might properly describe the state as the “perfect society,” the society 
within whose circle man might fulfil all of his needs.^° That time is now past. 
The interdependence of states is a fact; a community of interests between 
states exists in as real a sense as a community of interests between individual 
men. The need of law between slate and state is as great, although less 
obviously so, as the need of law between man and man. The prevention of 
war, the regulation of conflicting claims, the promotion of the general welfare 
of the group are conditions which create a moral and material unity among 
the nations in the same manner that they create a moral and material unity 
between individuals within the state^ The fact that nations have these com- 
mon interests constitutes an actual community of states, and at the same 
time imper^ively demands a rule^ of la!^; so that international law may be 
said to be based upon the very necessity for ils_ existence, upon the very 


See below, p. 72. 

The student may contrast this /act with the lengthy academic discussion in the 
years preceding the first World War, whether mternational law was “true law.” See 
below, p. 38. 

1 5 The subject is exhaustively discussed by Lauterpacht, The Pmetion of Law in the 
International Community, pp. 3Q9 If. 

’®Arikotle, having in mind the city-states of his time, gave the definition: "The 
slate is the perfect natural society”; and St. Thomas and later theologians echoed the 
conception. Pasquazi repeats it in 1935, "Status sunt coetus perfect!, scilicet in suo 
oidine supremi et independentes,” although his later discussion makes it clear that states 
are far from the “perfect groups” which his definition suggests, lus internationale 
publicum, p. 43. 


Necessity 
of law 



INTERNATIONAT, LAW 


D, Intcipn.- 
lional legis- 
lation 


Laer-mak- 
ng treaties 


human beings in constant contact with one another under the conditions of 
the present day.''^ Beyond that all discussion of its philosophical basis is 
academic. 

International law consists of general principles and concrete rules. Many 
of its principles and rules, being derived from the dictates of “right reason” 
and from the usages and customs of states, have never been in any sense 
“enacted.” As late as the seventeenth century international law was largely 
drawn from the writing^ of theologians and jurists who sought to interpret 
the existing practice of nations in the light of general principles of justice 
which they believed to be binding between nations as between man and man. 
It has been common to describe this foftnulation %f general principles and 
of specific rules as “customary law,”^“ and it bears some analogy to tire 
common law of Great Britain and the United States as being the combined 
expression of common conceptions of justice and of practical rules for the 
adjustment of conflicting claims. 

Beginning with the great treaties of Osnabriick and Munster of 1648 
new rules of international law came into being as the result of what have 
been called “law-making treaties.” To speak of these treaties as “international 
legislation” is perhaps giving to the agreements of a small group of powers 
too universal a character. But while the various conferences and congresses 
during the two hundred years succeeding the Peace of Westphalia were not 
in any sense open meetings of the whole community of nations, Urey pre- 
scribed rules which, by reason of the influence of the parlies, became in time 
the law lor Europe and for the world. During the last quarter of the nine- 
teenth century the great conventions which established the Red Cross or- 
ganization, the Telegraph Union, the Universal Postal Union, and other- 
institutions could be said to be the initial steps in a process of “intei-national 
legislation,” which took definite shape at the Hague Conference of 1899 
and 1907. But while these conventions bore an analogy to the statutes of 
municipal law, they were only binding upon the signatory powers, so that 
the process of law-making by general convention differed in that respect from 


Phillimore expressed it well in a treatise the opening chapters of which reflect the 
Christian interpretation of the natural law: “To move, and live, and have its being in 
the great community of nations, is as much the normal condition of a single nation, as 
to live in a social state is the normal condition of a single man. From the natuie of 
states, as from the nature of individuals, certain rights and obligations towards each 
' other necessarily spring; these are defined and governed by certain laws." Cominentariei 
.upon, Intetnational Low, 3td. ed., Vol. I, p. 3. 

More recently Biierly has observed. “The subjeetbn of states to law needs no special 
philosophical explanation other than that by which we explain the subjection of indi- 
viduals to the law of the state; the differences between that law and international law 
are important, as we have seen, hut they do not lie in metaphysics nor in any mystical 
qualities of an entity called state sovereignty.” Low of Nations, If, § 2. 

On the general subject, see L. Le Fur, "La thiorie du droit natutel,” Recueil des Cows, 
Vol. 18 (1927 — ^III), 263 ff.; Spiropoulos, Thiorie Ginirale du Droit International, 
S§ S-8; Delos, io Sociiti InUmationale et les Principes du Droit Public, Chap. III. 

i®Thus HacEworth, after desciibing international law as having “developed with 
the prOCTess of civilization and with the increasing realization by nations that their 
relalionf inter se, if not their existence, must be governed by and depend upon rules of 
law fairly certain and generally reasonable,” pioceeds to speak of “customaiy” law as if 
it indluded whatever was not conventional or tieaty law. Digest, I, 1, See below, p 72. 
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laws enacted by national legislatures by majority vote and binding upon 
majority and minority alike.^® 

The establishment of the Lfeague of Nations gave a great impulse to the 
development of international legislation by means of law-making conventions. 
While the Assembly of the League was without competence to legislate in 
the strict sense, it frequently acted itself as an international conference by 
drawing up and opening for signature a number of international treaties 
and conventions, such as the Convention on Traffic in Women and Children 
of igai, the Slavery Convention of 1926, and the General Act for the 
Pacific Settlement of Disputes in 1928. At the same time the Assembly of 
the League initiated the holding of international conferences at which a wide 
variety of international conventions were opened for signature. The measures 
taken for the promotion of the codification of international law must also 
be included as among the legislative activities of the League of Nations. 
The establishment of the Secretariat of the League of Nations had made it 
possible to coordinate the activities of many of the international agencies 
already in existence and to create additional agencies to meet the new needs 
of international cooperation. The result was that multipartite law-making 
conventions doubled and tripled in extent, until the new conventional law 
exceeded many times in bulk the older customary law.®" 

While the legislative machinery of the international community during 
the period between the first World War and the second was far from ade- 
quate, being dependent upon the uncertainty of ratification by the separate 
states, it was not defective machinery which prevented the adoption of an 
adequate body of law. The necessity of unanimity in the adoption of interna- 
tional agreements, while a technical obstacle to the development of interna- 
tional law by offering possibilities of obstruction by the smaller powers, 
rarely defeated an object desired by the leading powers.®^ The obstruction 
came from the fact that the leading powers themselves were unwilling to 
submit their rivalries to a rule of law. Each state insisted upon being free 
to determine its own line of conduct. Side by side with the actual economic 
interdependence of states created by the complex web of international com- 
merce and finance tliere existed a condition of economic competition in 
which the struggle for control over the raw materials of industry, for the 
trade of foreign markets, for concessions in undeveloped countries, and for 
other special advantages defied regulation.®® Within these fields interna- 

See below, p. 77, where multilateral treaties as a source of international law are 
examined in detail. 

See Hudson, International Legislation, I-VI (1920-1937), with the sub-title: 
“A Collection of Multipartite International Instruments of General Interest, beginning 
with the Covenant of the League of Nations.” Below, pp. 78, 79. 

Compare, in this connection, the mistaken criticisms of the doctrine of the legal 
equality of states, below, pp. 220 ff. 

See Brailsford, War of Steel and Gold, a pioneer study; Simonds and Emeny, 
Economic Nationalism; Richardson, Economic Disarmament; Beard, The Open Door at 
Home; Staley, Raw Materials in Peace and War; World Economy in Transition; Sharp 
and Kirk, Contemporary International Politics, Part III, "The Economics of World 
Politics.” 
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tional relations were practically lawless; and it was to he expeelcd that stale’s 
which found themselves at a disadvanlaRc in the slruttRle should resort to 
whatever ways and means were available to defeat their coinpetilors. Inter- 
national law contained not even the most clcinentary ude aRainsl unfair 
trade practices. Such efforts as were made from time to lime to bring order 
out of economic anarchy were doomed to failure by reason of the inability 
of the parlies to find their national interest in the common welfare of the 
whole community. 

Subjects It was these “gaps” in international law that constituted the fundamental 

fheUw weakness of its substantive rules and which caused the ultimate breakdown 
of its procedural system. It was of relatively little consequence that a vast 
body of lesser international interests had been brought within the law, and 
that the rules relating to them were on the whole faithfully observed; as 
much so, indeed, as were the municipal laws of the separate states. Looked 
at superficially, these rules constituted an impressive body of law in every 
practical sense. They regulated the status of aliens resident in foreign coun- 
tries, they fixed the privileges of national vessels in foreign ports, they 
secured the free navigation of international rivers, straits and oceanic canals, 
they secured the extradition of fugitive criminals, they regulated the use of 
the high seas, they prescribed the immunities of diplomatic agents, and they 
provided for the administration of international economic and social rela- 
tions.*'' But upon closer examination it was not difficult to sec that the 
interests regulated by these rules were not the determining factors of national 
policy, they were not the “vital national interests” which states withheld 
from agreements to arbitrate, they were not the “matters of policy,” ‘the 
decision of which states reserved for themselves individually. The fagade of 
the international system was imposing, but the foundations were weak. The 
renunciation of war as an instrument of national policy, solemnly declared 
in the Kellogg-Briand Pact of 1928, could be no more than a pious aspiration 
when tte code of international law failed to include the very interests for 
the protection of which states had long been in the habit of resorting to war. 

^ If the substantive body of international law was deficient by com- 
nterna- parison with the comprehensiveness of municipal law, the judicial machinery 
ncasra^of interpretation and application of the law in the case of conflicting 

;onfiicting claims was equafiy deficient, with far graver consequences. Down to the eve 
of the first World War little progress had been made in establishing the re- 
sponsibility of the international community as a whole for the settlement 
of disputes by peaceful procedures.** When questions arose between two 

*®Many writers were, indeed, so far dazzled by the array of rules governing these 
lesser interests that they were ready to assert that war had now become “unthinkable,” 
and that the material interests of states were such as to make a conflict between them 
impossible. "The victor in a war would lose more than he could possibly gain.” Those 
were still the days when the procedure of war had not cut completely loose from 
morally and justice. 

2* The inability of the Hague Peace Conference of 1907 to get beyond pious voeiia 
in respect to compulsory arbitration represents the dominance of the conception of 
“sovereignty” even while the assembled powers were proclaiming, in the Preamble of the 
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states as to the law applicable to a claim made by one of them against the 
other, negotiations took place between their foreign offices in much the same 
manner that a dispute between two individuals might be discussed by their 
respective attorneys. If an agreement was reached, whether by compromise 
or by concession, the issue was disposed of without more ado. In the event 
of the failure of direct negotiations, resort might be had to arbitration 
tribunals if the contending parties were in agreement to follow that pro- 
cedure. Numerous treaties had been entered into for the peaceful settlement 
of international disputes, but one and all contained exceptions which made 
it possible for the parties to evade the obligation of peaceful settlement if 
they wished to do so.““ Failing settlement of the dispute by such optional 
methods, each party might insist upon the correctness of its own interpreta- 
tion of the law, and when further negotiations resulted in a deadlock the last 
resort might be a declaration of war on the part of the claimant state or 
the sullen acquiescence of the weaker party in the position taken by the 
stronger. When the final test came, each nation was the judge in its own 
case.^^ 

With the establishment of the League of Nations in 1920 the earlier rule 
of the individual interpretation of rights and duties began to give way to 
the principle that the community of nations had henceforth a responsibility 
of its own in the peaceful settlement of disputes, and that it could make its 
collective judgment prevail as against the arbitrary judgment of the individual 
state. The requirement that the vote of the Council must be unanimous if 
it was to have the effect of restraining a slate from having recourse to war 
was, however, in point of law a serious limitation upon the obligation 
of the individual members of the League to submit their disputes to pacific 
settlement, although the effect of the limitation was modified by the fact 
that the League had still the right to regard a threat to the peace as a matter 
of concern to its members collectively and the right to take an'^ action 
which might be deemed effectual to safeguard the peace.®' While the signa- 
tories of the Protocol of the Permanent Court of International Justice gave 
the Court no authoritative jurisdiction over international controversies, a 
large number of states signed the Optional Clause conferring a limited juris- 
diction upon the Court. The signatories of the Kellogg Pact agreed in general 
terms that they would never seek the settlement of their disputes by other 
than pacific means. Thus on the eve of the second World War it could be 
said that the old rule of arbitrary individual judgment could no longer be 
asserted as an attribute of sovereignty. If there was yet lacking an interna- 

Convention for the Pacific Settlement of International Disputes, “the solidarity uniting 
the members of the society of civilized nations.” Hague Conventions, p. 41. 

26 See below, p. siS- 

66 Statesmen had little or no shame in admitting the fact. See Final Act of the Second 
International Peace Conference. Below, p. 516. 

The lengthy discussions of the problem by scholars of the post-first World War 
period represented an efiort to build up a constitutional law for the League of Nations 
comparable to the effort now being made to build up a constitutional law for the Ilnited 
Nations. 
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lional tribunal intrusted with the function of applying the principles of in- 
ternational law to all cases without exception, it was eciiuillv true 1h;if each 
nation was no longer in point of law the judge in its own case. It must expltiin 
to the public opinion of the world why tlie procedures of pacific settlement 
available to it could not be made effectives* 

More serious than the lack of adequate legislative and judicial machinery 
was the lack of adequate means for the proper enforcement of international 
law against individual members of the international community refusing 
to abide by their obligations. Down to the eve of the first World War the 
international community had not yet come to recognize in any degree its 
collective responsibility for the maintenance of peace.*'' Under municipal law 
no right, whether of person or of property, is so sacred as to warrant a resort 
to violence against the person of another, save only in cases of resistance to 
illegal violence. Self-help is so narrowly restricted as to be practically non- 
existent. Under international law, until recent years, mhe right of self-help 
was claimed by states as one of the essential attributes of sovereignty. In 
matters arising out of the normal intercourse of states, where no grave issues 
were at stalce, the public opinion of the nations as a body, liased upon their 
realization of the necessity of a rule of law, proved an adequate sanction 
both to prevent arbitrary assertions of national claims and to secure the 
observance of rights generally recognized,"" When, however, issues arose 
which involved interests believed by a nation to be vital to its welfare, not 
only did it assert the right to be the judge in its own case, but in the absence 
of an international executive agency it undertook on its own account the 
defense of the claims it was making. Forcible measures falling short of war 
might prove sufficient; but, failing these, war might be resorted to as the 
ultimate means of self-hplp; and, since it was regarded at international law 
as a legal remedy, the results secured by it were recognized by the interna- 
tional ^mmunity as a final settlement on the casej 
War, entered upon at the decision of the claimant and waged by its own 
armed force, thus became the supreme sanction of international law, the 
idtiim ratio, ihe last argument in the controversy. So clearly was the right 
to make war recognized that the possession of that right was made one of 
the principal tests whether or not a particular state could be said to be a 

** See below, pp. 508 fE., where methods of peaceful procedure are discussed in detail. 

Again the proclamation of “the solidarity imiting the members of the society of 
civilized nations,” made at the Second Hague Conference, and the refusal of the assem- 
bled powers to accept any collective responsibility for the maintenance of peace stand 
out in grim contrast. 

The emphasis put by statesmen upon public opbion as a sanction of international 
law reads strangely to-day. See, for example, Elihu Root, “The Sanction of Interna- 
tional Law," Am. Journal, Vol. a (1908), 431: "The most certain way to promote 
obedience to the law of nations and to substitute the power of opinion for the power 
of armies and navies is, on the one hand, to foster that ‘decent respect to the opinions 
of mankind’ which found place in the great Declaration of 1776, and on the otlier 
hand, to spread among the, people of every country a just appreciation oi international 
rights and duties and a knowledge of the principles and rules of international law lo 
which national conduct ought to conform; so that the general opinion, whose approval 
or condemnation supplies the sanction for the law, may bo sound and just and worthy 
of respect,” 
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“sovereign stale.”"’ Whatever moralists might say as to the paradox that 
disputes over points of law should be decided by the superior force of one 
or other of the claimants, governments had no doubts in the matter. Third 
states not origii^al parties to the dispute reserved, it is true, the right to 
intervene in the quarrel if their own particular interests became involved; 
but if this were not the case they promptly declared their neutrality and thus 
washed their hands of any responsibility for the outcome of the conflict.'’’" 
As neutrals tliey were called upon to treat both belligerents alike, irrespective 
of the fact that one of them might be an aggressor and the other the victim 
of an unjust attack. Such impartiality was a rigid duty of the neutral state, 
and only on condition of observing it could the neutral remain aloof from 
the conflict. At times, as during the first World War, the extravagant 
demands of one or other of the belligerents led the neutral state to take part 
in the war. But in such cases the neutral acted primarily in defense of its 
own national interests and not in defense of the principle of international 
law and order."^Upon the defeat of one or other of the contending parties 
a treaty of peace was drawn up, and the conditions laid down in it were 
recognized by all parties, belligerents and neutrals alike, as a final settlement 
of the case. Might literally made right."*’^ 

Such a system, which left the defense of a nation’s rights to its own unaided 
strengtli, had little relation to abstract justice. The very existence of a nation 
might be at stake, and it would have only its own resources to fall back 
upon. The inevitable result was that the defense of the state became the 
primary object of foreign policy. Unwilling or unable to organize for their 
mutual protection, the leading nations entered during the nineteenth century 
upon a system of competitive armaments which brought them as a group to 
a condition of ill-disguised anarchy. Alliances were formed to strengthen the 
position of weaker nations, and these were in turn met by counter-alliances 
of opposing groups. The unstable equilibrium thus resulting reacted upon 
the normal claims of states and led to more aggressive assertions of national 
rights. At times states believed it necessary to protect themselves against 
possible future attack by themselves attacking first. What seemed an aggres- 
sive act might thus be self-defense by way of anticipation. The dominant 
conception of national law, that the protection of the rights of the individual 
citizen is to be obtained by the cooperative action of the community in estab- 

®^The chief test of the distinction between a sovereign and a semi-sovereign state 
was whether the latter had “the right to declare war.” Not having that right a state 
could not claim first rank. See below, p. io6. 

Such was the cliaracter of the Neutrality Proclamation of the United States in 1914. 
Doubtless President Wilson went to extremes in urging the American people to be 
“ncutial even in thought.” See below, p. 6s6. 

•'"It was only after President Wilson called upon Congress to declare war in answer 
to the German submarine attacks upon American shipping that a more idealistic motive 
was brought forward. See Seymour, American Neutrality, igi4-igi^; Fenwick, Amer- 
ican Neutrality: Trial and Failure, pp. 14 ff. 

See, in this connection, conquest ns a title to territory, below, p 359. In point of 
law a treaty of peace, representing the terms imposed by the victor upon the vanquished, 
was supposed to be as binding as any other treaty, notwithstanding the element of 
coercion attending it, which, under municipal law, would invalidate a contract. 
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lisliing common agencies of justice, simply did not enter inlo llie code of 
international Jaw.’” 

The character of international law on the eve of the first World War can 
perhaps best be understood in the light of the question which scholars of 
that period debated at length: Considering the divergencies of international 
law fr()m the municipal law of individual stales, could the term “law” propeuly 
be applied to international law? On the one hand there were those who, 
following the rigidly legalistic position taken by the British jurist John 
Austin,”’ held that the term “law” should be limited to rules of conduct en- 
acted by a determinate legislative authority and enforced by physical sanc- 
tions. Law was “a command,” it implied a political superior and political 
inferiors. International law, lacking this characteristic of “positive law,” had 
been relegated by Austin to the domain of ethics or “positive morality,” dif- 
fering in importance, but not in nature, from the social conventions sanctioned 
by public opinion.'” Jurists of the Austinian tradition felt that there was 
nothing to gain in pretending that it was anything more. ’ 

On the other hand by far the greater number of jurists and writers argued 
that the definition of law adopted by Austin, while true to the form of 
enacted law characteristic of modern times, was not true to the earlier forms 
of customary law. Citing the historical researches of the German jurist 
Savigny and of Sir Henry Maine they pointed out that long before enacted 
laws took their place upon the statute books communities were ruled by 
customs and usages which enjoyed the full force of law as rules of conduct. 
Primitive law, it was said, was custom, and custom is a law in itself : its own 
legislature and its own sanction. Instances were to be found, as among the 
German tribes described by Tacitus and among the East Indian village com- 
munities, where the only rule of conduct known was the will of the commu- 
nity evidenced in the tribal or village customs of immemorial origin. The true 
test of law was, they held, the fact of its recognition as a binding rule and of 
its observance as such; and by this test the rules of international law might 
justly be called law.®® 


85 See “Prdimlnary RecoinmcDdation on Post-War Problems," Inter -American Jurid- 
ical Committee: Recommendations and Reports, pp. .•56 ff, 

88 In bis Province 0/ Jurisprudence Determined, published in 1832, Austin endeavored 
to place the law upon a more scientific basis by classifying the various rules of conduct 
to which the term law was applied, with the object of distinguishing laws which had a 
definite origin and a definite obligation attached to them, described as “laws proper,’’ 
from others indefinite in origin and obligation, described as “laws improper." 

87 Qp pp_ and passim. For a brief statement of the 

position of the school of positive jurisprudence, see W. W Willoughby, “The Legal 
Nature of International Law,” Am Journal, Vol. 2 (xgo8), 357. 

88 The argument is elaborately set forth in Walker, History of the Law of Nations, 
Chap, I, See also Hall’s acute analysis of the problem, International Law, Introductory 
Chapter, For comment upon the contributions of Savigny and Sir Hcmy Maine, see 
J. B. Scott, “The Legal Nature of International Law,” Am. Journal, Vol. i (1907), 831. 

Among those who maintained the position that international law was true law, some 
held that a physical sanction need not necessarily be vested in a central authority but 
might take the form of self-help, as in the case of early Anglo-Saxon law. Other writers 
held that a physical sanction was not an essential element, but rather a mere accident, 
of law; it was a mepis to secure observance, hut not the only means. The approval or 
disapproval of certain acts by the community might be, under certain circumstances. 
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The controversy turned, thus, upon the definition of “law” accepted by 
the particular writer. A narrow definition, following the more rigid concep- 
tion of modern municipal law, would deny a legal character to the rules of 
international law; a broader definition, taking into account the historical 
development of municipal law, would include international law as law. In 
strict legalistic terms there was an obvious difference between law enacted, 
interpreted, and enforced by a determinate political authority, and law em- 
bodied in custom and treaty, interpreted by the parties to the case, and 
enforced by the sanction of public opinion or by individual appeal to the 
sword. On the other hand, it was felt that the adoption of a narrow and what 
was believed to be an arbitrary definition of law, so as to deny to the rules 
of international law a legal character, would have an unfortunate effect 
upon the respect in which the rules of international law might otherwise be 
held and would lead the nations to set aside their obligations with an even 
lighter hand.'^JSVhat the controversy failed to bring out was the fact that 
while international law operated effectively, whether as “positive law” or as 
“positive morality," within a limited field of international relations, it did 
not operate in respect to the vital issue of national security or in respect to 
the fundamental economic issues upon the leading nations believed their 
prosperity to depend.) It was the restricted scope of international law, or, 
more strictly speaking, the wide area assigned to the free decision of the 
individuaTstate, that constituted, and to a less extent still constitutes, its 
essential weakness.®" 

Thus things stood on the eve of the first World War. The war had not 
been long in progress, however, before statesmen and jurists in Great Britain, 
the United States and other countries began to discuss ways and means by 
which future wars might be prevented through the collective action of law- 
abiding states. At the close of the war the principle of collective security 
was incorporated into the Covenant of the League of Nations, Article lo of 
which pledged the members of the League “to respect and preserve as against 
external aggression the territorial integrity and existing political independ- 
ence of all Members of the League.” This was a definite guarantee of mutual 
protection against acts of aggression, and the principle it laid down was of 
far-reaching importance, in spite of the inadequate means provided for its 
effective application. Article ii provided that “any war or threat of war, 
whether immediately affecting any of the Members of the League or not, is 
hereby declared a matter of concern to the whole League.” Wars and threats 
of war had always been a matter of concern to the nations individually; they 

an adequate sanction. Where there was a strong law-abiding sentiment among a people, 
the threat of physical force and the assignment of determinate penalties to secure the 
observance of the law might be dispensed with. Provided only that this sanction of 
public opinion was on the whole effective, the rules which it enforced might, it was 
claimed, rightly be called law. 

so See above, p. 33. 

*0 Sec, in particular, the program of the League to Enforce Peace, established in 1916; 
Marburg, Development of the League of Nations Idea, as indexed. In Great Britain the 
League of Nations Union was the leading iuBuence, See Lord RoWt Cecil, A Great 
Experiment. 
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were here declared to be a matter of concern to the nations in their orgiinized 
capacity as members of the League. While self-help was not absolutely barred 
by subsequent articles of the Covenant, it was narrowly restricted, and pro- 
vision was made by Article 16 that any member of the League which resorted 
to war in disregard of its obligations should “ipso jacto be deemed to have 
committed an act of war against all other Members of the League,” with the 
certain effect of the application of an economic boycott and the possible 
effect of armed intervention.*’ 

The reasons for the failure of the League of Nations to attain its objective 
of international peace by means of the system of collective security were 
many and varied. Lack of universality of membership was doubtless the 
principal reason. But even with universality of membership the League would 
doubtless have failed had its leading members not understood more clearly 
that the maintenance of law and order in the community was a matter of 
vital national interest to each individual state, and that the promotion of 
justice and the removal of the causes of war must go side by side with the 
prevention of violence. These were essential conditions of the success of the 
League; but they called for a combination of moral idealism and practical 
realism to which public opinion in the leading slates had not yet attained. 
When the test came statesmen took too narrow a view of their national 
security and loo limited a view of their economic prosperity. They drifted 
into war, not because the great majority wanted it, but because they lacked 
lie far-sightedness and the will to take the necessary measures to anticipate 
the aggressors.' “ The United States, standing outside the League, witnessed 
its slow disintegration without realizing that Us own vital national interests 
were involved, and that a general breakdown of law and order would inevita- 
bly make itself felt even in the geographically isolated western hemisphere. 

It is clear that the development of international law into a stronger legal 
system, competent to maintain peace and to promote justice in the relations 
of states lies on the one hand in the acceptance of certain fundamental prin- 
ciples not hitherto adequately recognized, and on the other hand in a more 
effective organization of the intemalional community. To that end the Char- 
ter of the United Nations is directed, and it is to be expected that whatever 
practical advances may be made in the development of international law in 
the immediate future will be made within the circle of the United Nations. 
The principle of the collective responsibility of the United Nations for the 


On the League of Nations as a system of collective security, see Morley, The 
Society of Nations; Eagleton, World Government; Zimmern, The League of Nations 
and the Rule of Law; League of Nations Secretariat, Ten Years of World Codperation; 
Howard-Ellis, The Origin, Structure and Working of ihe League of Nations. 

See, in _ particular, Problems of Peace, Tenth Series, Anarchy or World Order, 
where the views of a number of jurists are set forth; Q. Wright, .4 Study of War, Vol. 
II, p. to6o, "The League's Decline”; Madariaga, Theory and Practice in International 
Relations. 

For the relations of the United States towards the League, see Fleming, The United 
Stofei and the League of Nedions, igiS-igso; The United States and World Organiza- 
tion, igzo-zgss; Berdahl, The PoUcy of the Urdted States with respect to the League of 
Nations. 
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protection of each of its members against acts of aggression is now accepted 
in more explicit fomi, and the United States, which had not accepted the 
principle as set forth in the Covenant of the League of Nations, is now a 
leading member of tbe new organization. Neutrality, in the sense of an 
attitude of legal indifference to the rights or wrongs of a particular contro- 
versy and a refusal to take sides between an aggressor and the victim of 
aggression is now no longer possible. The obligation to settle disputes by 
pacific means is now absolute, allowing for no exceptions or qualifications. 
The members of the United Nations pledge tliemselves to cooperate in the 
solution of problems of an economic, social, and humanitarian character, and 
to promote respect for and observance of human rights and fundamental 
freedoms for all.** 

In respect to the machinery for the attainment of the ends of the United 
Nations the Charter introduces on the one hand more comprehensive pro- 
visions for the pacific settlement of disputes and on the other hand more 
effective measures for the enforcement of the law against possible aggressors. 
The Security Council has the right to intervene’ between the parties to a 
controversy in order to bring them to agree upon terms of settlement, and 
at the same time it may upon its own initiative decide what measures must 
be taken to maintain the peace, including the use of the armed forces which 
the members of the United Nations have placed at its disposal. Both functions 
of the Security Council are, however, subject to the veto power of any one 
of the five permanent members; *''*’'and if the veto power should be exercised 
the whole machinery comes to a stop, leaving only the traditional right of 
self-defense which must inevitably lead to open war. While all members of 
the United Nations are ipso facto parties to the Statute of the International 
Court of Justice, their acceptance of its jurisdiction even in legal disputes 
is still optional. In respect to the adoption of new rules of law the powers 
of the General Assembly are limited to recommendations only, and it will 
continue to be necessary to have recourse to multipartite conventions subject 
to the individual ratification of the separate states. 

To what extent have the obligations assumed by the United Nations under 
the Charter modified the traditional doctrine of'^'sovereignty,” which scholars 
have long condemned 'as inconsistent with the actual interdependence of 
states and in obvious conflict with the conception of a true community of 
statesr** The Charter itself proclaims as the first of its Principles that “the 
Organization is based on the principle of the sovereign equality of all its 
Members.” How is this reconcilable with the fact that the Charter denies to 
states the right they formerly reserved to themselves, as an attribute of 
sovereignty, to be the judges in their own case and to take the law into their 
own hands and make war in defense of their claims, — a right already re- 
nounced in numerous agreements during the period from 1919 to 1939? 

For details, see below, Chap. IX. 

For the question of the veto power of the five permanent members of the Security 
Council, see below, p. 185. 

*9 See above, p. ag. 
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The explanation is to be tound in the new applii-ition f;iven to the doclriiu' 
of sovereignty in the years following the cslfiblishment of the League of 
Nations. While scholars were seeking to discard a doctrine which had worked 
such harm in the past and which could only encourage resisiaiice to the 
authority of the new principles pi-oclaimed in the Covenant of the League, 
the opponents of the League, believing that the League implied the creation 
of a “super-state,” were using the appeal to “sovereignty” as a psychological 
expression of resistance to an institution which, it was claimed, would destroy 
the independence of states and deny their right to “determine their own 
destiny.” Later, from quite a different source, the doctrine received a new 
impulse from the Latin American states which, having yielded without dif- 
ficulty certain’ traditional rights of sovereignty in favor of the obligations of 
the Covenant of the League of Nations, asserted the principle of sovereignty, 
joined with that of equality, as an offset to the possible arbitrary conduct of 
a powerful member of their group which had not accepted the obligations of 
the Covenant.'*' 

It is clear that if the term “sovereignty” is to continue in use it must be 
understood in a manner consistent with maintaining law and order in the 
international community. States must yield once and for all the right to be 
the judges in their own case and the right to take the law into their own 
hands; they must recognize the higher right of the international community, 
acting through its appropriate organs, to protect the peace of the commimity 
and to remove the causes of dissent that lead to acts of violence. Unless the 
sovereignty of the state can be brought within these limitations, the United 
Nations cannot possibly attain the objectives set forth in the Charter. 

It is a political question whether the Charter of the United Nations has 
created a sufficiently close organization to malic the attainment of its objec- 
tives possible. It may be that in spite of the principle of “sovereign equality” 
the United Nations may find it necessary to approximate more nearly to a 
federal imion in order to meet the necessities of the time.'*’’ That is a ques- 
tion outside the range of present law. For the immediate future the members 
of the United Nations retain a certain reserved sphere of rights upon which 
the organization may not encroach. The jurist can only note that the older 

The meaning of “sovereignty" in Latin American relations, as in international rela- 
tions, is elusive. See below, p. 250. But it is significant that the reiterated assertions of 
sovereignty, as in the Declaration of Lima of 1938 and in the Act of Chapullepec of 
194s, are not regarded as inconsistent with the assumption of new obligations that 
actually restrict the prerogatives formerly associated with sovereign states. 

*8 Compare Postulate 3 of The Jntet national Law of the Future: “The conduct of each 
state in its relations with other States is subject to international law, and the sovereignty 
of a State is subject to the limitations of international law " Pp. sg ff. To the same 
effect Conclusion V of the Preliminary Recommendation on Post-War Problems of the 
Inter-American Juridical Committee: “The sovereignty of the state must be understood 
in a manner consistent with the supreme necessity of maintaining peace, order and justice 
in the international community.” Recommendations and Reports, p. 47. 

*8 Numerous proposals have been made looking either to the substitution of a “world 
government” in place of the United Natioia or to the gradual development of the 
United Nations into a federal union. In criticism of the 'United Nations as failing to 
bring about a union of “peoples" rather than of sovereign states, see Reves, The Ana- 
tomy of Peace. Contra; P. M. Brown, “World Law,” Am. Journal, 'Vol. 40 (1946), ijg. 
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conception of sovereignty has now been abandoned, but that at the same 
time any further extensions of the authority of tlie United Nations are subject 
to the traditional rule of the approval of each separate state. 

Cunderlying the Purposes and Principles of tlie Charter is the conception 
of the necessity of adapting the rules of international law to the changing 
conditions of international life. No legal system can be effective which limits 
its activities to the mere prevention of violence. It must seek to establish order 
in the community, it must set up a standard of justice which represents what 
the community believes to be the most equitable basis of economic and social 
life in the community. In accordance with this standard of justice the rights 
of individual members of the community must be judged not solely on the 
ground of possession, but on the ground of compatibility with the higher 
interest of the community as a whole.°“'lnternatiQnal law, like national law, 
must be a dynamic system if it is to fulfil its Ijigh purposeT*^ The interna- 
tional community must from time to time reaffirm its principles, clarifying 
them in the light of the objectives to be attained; it must from time to time 
define its objectives anew, taking into account the needs of its number states 
and the practical ways and means available for meeting theiru Just as in 
determining the relation of the state to the international community a balance 
qjust be sought between national sovereignty and the authority of interna- 
tional law, so in the development of the law itself a balance must be sought 
between stability and justice. International law must be fixed enough to 
assure the continuity of rights and duties; it must be elastic enough to meet 
the changing conditions of international life and intercourse."” 

Jurists of the nineteenth century and of the opening years of this century 
sought to draw a distinction between international law and the moral stand- 
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so This is a high standard and there arc many who believe that it cannot be attained 
in a union of "sovereign states." The student of constitutional law in the United States 
may compare the present conception of the ‘‘police power” with that held by the 
Supreme Court half a century ago. One of the most effective, if exaggerated, criticisms 
of the security system established by the League of Nations was the assertion that it 
guaranteed the continued existence of the status qxu in favor of certain privileged states. 
The leading members of the League, having appropriated the richest parts of the earth, 
were solely concerned, it was asserted, in securing a collective guarantee of their existing 
possessions. The “have-not” states could, therefore, the argument ran, accept the 
guarantees of Article lo of the Covenant only by abandoning all hope of improving 
their economic position except in so far as the good will of the "haves” might consent 
to make concessions out of their more abundant resources. 

The literature of the problem is extensive. &e, in particular, Dunn, Peaceful 
Change, which approaches the subject within the traditional procedures; Dulles, War, 
Peace and Change; Williams, International Change and International Peace; J. L, Kunz, 
“The Law of Nations, Static and Dynamic,” Am. Journal, Vol. 27 (1933), 630; “The 
Problem of Revision in International Law,” ibid., Vol. 33 (1939), 33! Manning, cd.. 
Peaceful Change: An International Problem; Strupp, Legal Machinery for Peaceful 
Change; Cruttwell, A History of Peaceful Change in the Modern World; MacLean, A 
Dynamic World Order. 

®“The analogies of municipal law are applicable here. See Cardozo, The Growth of 
the Law, quoting Pound, Interpretations of Legal Ilistory; “ ‘Law must be stable, and 
yet it cannot stand still.’ Here is the great antinomy confronting us at every turn. Rest 
and motion, unrelieved and unchecked, are equally destructive. The law, like human 
kind, if life is to continue, must find some path of compromise. Two dislmct tendencies, 
pulling in different directions, must be harnessed together and made >to work in 
unison.” P. 2. 
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ards which constitute the science of ethics/’ ' 'Hic effort wnh not in itJl cases 
made in the interest of releasing the slate from the obligations of the moral 
law. Many authors sought merely to segregate the two fields of obligation, 
and to speak of international law as including rules which were actually 
recognized and obeyed in the relations of slates in much the same way that 
the law of the state is recognized and obeyed by the citizen body, and to 
speak of international ethics, or international morality, as including those 
principles of justice to which the rules of international law should conform 
whether they actually did so or not. This was done, it was said, in the interest 
of putting international law upon a more ‘'scientific” basis and freeing it 
from the uncertainties which had attended it in the past. The attempted 
distinction between law and morality failed, however, in consequence of the 
inherent defects in the existing system of international law. Nations, like 
individuals, will always appeal to a “higher law” when a particular rule 
appears to them to work injustice; and while the appeal may at times be 
arbitrary and purely argumentative, it may at other times, and certainly 
has in fact on a number of occasions, represented the need for a change in 
the law. But apart from this, there was the stern fact that international law 
of that time accepted the right of a stale to use force to support its claims 
and recognized the legal character of the settlement imposed by the strong 
upon the weak. That the weak should appeal to fundamental principles of 
justice was to be expected, and these were identical with morality in its 
broadest sense. 

The most urgent need of the immediate future is the creation of a stronger 
sense of unity within the community of states. How can the spirit of na- 
tionalism developed during so many years of rivalry and conflict be sub- 
ordinated to the plans of cooperation set forth in the Charter of the United 
Nations? The material interests of states, which were believed in the late 
nineteenth century to be an adequate basis of union, have proved to be 
unstable foundations. Hence publicists and statesmen have come to emphasize 
the necessity of drawing upon the moral resources of Christian nations as" a 
more compelling argument for the rmity of purpose essential to the creation 
of a true community of nations.®® The same principles of moral conduct, it is 
said, apply to states as corporate groups that apply to the individual men 
who compose the corporate group. There is but one standard of conduct 
between nation and nation and between man and man.’"'" More recently, 

S'® See below, p. 5o. 

® ‘ An interesting historical illustration is to be found in Mr. Adams’ appeal to “moral 
obligation” in correspondence with the British Foreign Minister during the American 
Civil War, Fontes jurii gentium, Sei, B, Sec. I, Tom, I, p. iiS 

An adequate selection of references is difficult to make. See, in particular, Dawson, 
The Judgment of the Nations; Gonella, A World to Reconstruct; Maritain, Les Droits 
de VHomme el la Lot Nature^; Curtis, Civitas Dei; Bentwich, The Religious Founda- 
tions of Internationalism; Max Huber, “Some Observations upon the Christian Under- 
standing of Intemational Law,” in The Universal Church and the World of Nations 

®®See J. B. Scott, “A Smgle Standard of Morality for the Individual and tire State,” 
Proceedings, Am. Soc. Int. Law, 193J, p. 10; Inlcr-American Juridical Committee, 
Recommendations and Reports, pp. 13, 25. Phillimorc quotes Sir James Mackintosh, 
Discourse on the Law of Nature and Nations, as follows: “The duties of men, of 



NATURE AND SCOPE 


45 

fear of mutual extinction by the newly-discovered instruments of warfare has 
created a common interest superseding all lesser individual interests of states. 
Whether that fear may prove to have a constructive character, so as to sup- 
plement the positive bases of cooperation, is a question of commanding 
importance. International law will cease to have any meaning if, underlying 
superficial measures of cooperation, each state is intent upon anticipating 
annihilation by another. 

Three conditions appear essential to the survival of the international com- 
munity and to the maintenance of international law as the rule of conduct 
between states. The United Nations, using the processes of cooperation made 
available to them by the Charter, must seek to create so large a body of 
common international interests as to make the conflicts of interest between 
individual states relatively unimportant. At the same time each separate 
state must not only refrain from the use of force against other stales, but 
must respect their national personality and their desire to follow their own 
national traditions and develop their national character, subject to no other 
control than the general rules of international law to which all are subject. 
Above all, the channels of communication must be kept open between states, 
so that the people of each country may be able to know the true attitude of 
other peoples and may be able to discover the character and scope of their 
common interests.® ' TheSe conditions met, international law may be allowed 
to develop progressively, without forcing upon it a federal character before 
sufficient mutual confidence has developed to make such a plan workable. 

subjects, of princes, of lawgivers, of magistrates, and of States, are all pails of one 
consistent system of universal morality. Between the most abstiact and elementary 
maxim of moral philosophy, and the most complicated controversies of civil or public 
law, there subsists a connection. The piinciple of justice, deeply rooted in the natuic and 
interest of man, pervades the whole system, and is discoverable in every part of it, oven 
to its minutest ramification in a legal foimalily, or in the construction of an article in 
a treaty." Commentaries on International Law, 3id cd , Vol. I, p. 38. 

3 7 See on this point C. G. Fenwick, “The Problem of Moral Disarmament," Am. 
Journal, Vol. 41 (1947), p. iis. 
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The term “science” as applied to international law may be taken in the sense 
of a systematic classification of the principles and rules of international law, 
accompanied by an analysis of their origin and nature and their place in the 
general field of juridical relations. The term “international jurisprudence” 
might perhaps equally well describe the scientific study of international law 
and the attempt to relate the principles and rules governing the relations of 
states to those of public and private law within the individual state. From 
what sources, theoretical and practical, has international law been drawn? 
How far has it been influenced by prevailing religious and philosophical 
conceptions both of the nature of man and of the nature of the state? What 
is the ultimate basis of legal obligations between state and slate? Are the 
rights and duties which international law recognizes in the rclntions between 
states fundamentally analogous to those of municipal law, or arc lliere such 
essential differences between the two systems as to give to international law 
a specific character of its own? 'I'o some extent these proldcms have of neces- 
sity been anticipated in the survey of the nature and scope of international 
law. They may now be examined more carefully in the light of the teachlugs 
of the leading jurists whose works have had a commanding influence upon 
the developmeirt of the law.^ 

The importance of the r6le played by the “natural law” in the early 
development of international law can scarcely be exaggerated. From the days 
of ancient Greece down to the sixteenth and seventeenth centuries the con- 
ception of a higher law than the will of the individual state, a law binding 
upon men because they were men, a law drawing its authority not from 
specific agreements between states but from the very nature of the human 
beings who composed the individual state exercised a far-reaching influence 
upon the great jurists who from time to time undertook to formulate the law 
of nations.® In spite of its vague character, in spite of the difficulty jurists 


1 The literature of the science of international law has become more and more exten- 
sive during the past three decades when jurists have come to realize the urgent necessity 
of developing an international law adequate to keep the peace. For an analysis of the 
problems presented, see Lauterpacht, The Function of Law in the International Com- 
munity, Chaps. I, XX. 

2 For a general survey, see Lauterpacht, 4n International Bill of the Fights of Man, 
Part I, “The Law of Nature, the Law of Nations, and the Rights of Man”; Gierke, 
Natural Law and the Theory of Society, jjoo-iSoo (trans. by Barker) ; Robson, Civilm- 
tion and the Growth of Law; Haines, The Revival of Natural Low Concepts; L. Le 
Fur, “La Thtorie du droit naturel depuis le XVII" Sifcclc ct la doctrine moderne,” 
Recueil des Coiirs, Vol. iS (igay — IH), 163 ; Kent, Commentaries, Vol. 1, Part I, 
Lecture I, 
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might have in reducing abstract principles to concrete rules of conduct, and 
in spite of disputes between them as to the actual content of the natural law, 
the general recognition that there was such a law, whatever its precise con- 
tent,* gave a common purpose to juristic drought and laid the foundations of 
the more modern science of international law. Due to the misconceptions of 
Vattel and other writers of the eighteenth and early nineteenth centuries, the 
conception of the natural law ceased to play a constructive role in the devel- 
opment of international law, and became a justification of extreme and 
illogical views of sovereignty. In consequence the conception came to be 
discarded in the nineteenth century as mere legal fiction, unnecessary and 
unscientific.® In the middle of the twentieth century the older natural law 
reappears as the general principles of morality, of equity, of justice, and of 
reason.® 

It is to the Greek city-states and to their great philosophers that we must 
look for the earliest affirmation of this “higher law” and for the most emphatic 
recognition of its authority. The “laws of the Hellenes,” as they were called, 
consisted partly of customs based upon natural or universal law and partly 
of express conventions between the separate city-states. The former were 
derived from “a natural and universal principle of right and wrong, inde- 
pendent of any mutual intercourse or compact,” which Aristotle observed to 
be recognized by all men.® A mystical quality was given to this law of man’s 
nature by the Stoics, who conceived it to be immanent, immutable and 
eternal, giving rise to an absolute right to which man-made law must of 
necessity conform.® Being the embodiment of reason in relation to the very 
nature of man it must obviously apply to men collectively as to men individ- 
ually. International law was thus not so much a law between states as a law 
above states. 

More practical and doubtless more significant was the contribution of the 
Roman jurists to the development of international law. The tribunals of the 
republic, as well as those of the empire later, exercised jurisdiction over tribes 
and peoples of the widest variety. The civil law of Rome applied to citizens 
only. Foreigners who came to Rome in large numbers were subject to the 
jurisdiction of the praetor peregrinus, and disputes between them, as well as 
disputes between foreigners and Romans, were settled by the application of 
the common elements of justice to be found in the customs and usages of the 
various tribes.'’ A law common to all nations, a jus genthtm, was thus 

* See below, pp. sg, 6i. 

* See below, p. 64. 

5 See Phillipson, International Law and Custom of Ancient Greece and Home, I, sj. 
Soscoc Pound brings out the fact that to the Greeks the "natural” object was that 
which most completely expressed the idea of the thing, the peilect object. “Hence the 
natural law was that which expressed perfectly the idea of law and a rule of natural 
law was one which expressed perfectly the idea of law applied to the subject in question ; 
the one which gave to that subject its perfect development." Introduction to the Philos- 
ophy of Law, .SI ff. 

“ The contribution of the Stoics to the development of the idea of a universal society 
of mankind was far-reaching. See, in particular, Scott, Law, the State, and the Int. Com- 
munity, I, 92 ff.; Russell, Theories of International Relations, 81 ff, 

r Maine, Ancient Law, Pollock’s edition, p. $3. 
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developed. It was in its origin a law to be applied to the citizens of different 
stales and therefore a system of international private rather th:in public law. 
In time the principles of the jus gctiiiutu came to be associated and even 
identified with the jus nattirale, which like the iiniversid law of the Greeks, 
was a law based upon the rational nature of man. While Cicero atid Seneca, 
as statesmen, found in the universalism of the Stoics a moral justification for 
the empire Rome had created, the jurists found in (he conception of a funda- 
mental natural justice a principle by which they might coordinate the variety 
of customs and laws with which they were confronted and bring them into 
some degree of unity. *4:1 was argued that principles of justice found to be 
acknowledged by all states must presumably have their foundation in nature 
itself. On the other hand the more abstract jus natu/ale came to serve as an 
ideal to which reference might be made when the more practical rules of the 
jus gentium appeared to be inadequate.® -* 

The association of jus gentium with jus nattirale led in turn to the enlarge- 
ment of the jus gentium by the addition of rules governing the relationships 
between states themselves. Disputes between states within the empire were 
referred to Rome, and in so far as they involved questions of personal or 
property rights analogous to the rights of individuals it was but natural to 
apply to their solution the rules of the jus gentium, 'Vhe law of alluvium, the 
right to occupy land that was res nullius, absolute title lo pi'operty, contract 
rights, and other parts of the private law were thus adjusted to form a code 
of international or rather of supra-national law.'By Justinian’s time it had 
come to be the practice Lo state first the provisions of the natural law and 
then to define and limit them by the provisions of the jus geiitiuiiA" The 
jus gentium, what lawyers to-day might call tlie “positive law,” took priority, 
but its interpretation was softened by reference to the ideal rule.! 

Under the influence of Christian teaching the theory of the natural law 
as applied by the Roman jurists to the relations of their subject peoples 
underwent a fundamental transformation. Obviously for the Christian, the 
law of God took priority over human law. For that principle Christians must 
be prepared to die when the conflict between divine and human law was clear 
and unmistakable. But with the spread of Christianity the Church fathers 
were presented with many embarrassing problems in their effort to reduce 
the high principles of Christianity to a worldng rule of conduct. Man, said 
St. Augustine, being subject to sin, must submit himself to the temporal 
state and fulfil the duties which it imposed upon him; but at the same time 
the Christian was a citizen of a spiritual community, and as such hound by 
the obligations of the divine law.^" How were these two jurisdictions, the 

® See Phillipson, op, cit,, gi, 93; Jolowicz, Historical Introduction to Roman Law, 
loofE.; Scott, op. cit., Vol. I, Chap. VII. 

® By Justinian’s time law had become “a universal system in which the distinction 
between ius civile and ius gentium has become of purely historical and theoretical 
interest." For there was no room for the distinction in a society where, in eflecl, every 
free man was a citizen, Jolowicz, op. at,, S18. 

See Scott, op. cit., Vol. I, Chap. XI, "St. Augustine”; Figgis, The Political Aspect 
of St. .iugwtine’s "City of God," 
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temporal and the spiritual, to be reconciled? It was a political as well as a 
religious problem, a problem of civil law and a problem of moral conscience. 

The attempt to solve it preoccupied theologian and jurist during the succeed- 
ing centuries, and with but slight variation of the terms it continues to 
challenge the theologian and jurist of the present day.” 

The vital problem of the years following the fail of the Roman Empire Rcbtraints 
was to put a restraint upon war. With the establishment of feudalism states 
were no longer organized peoples but rather the territorial domains of ruling 
dynasties. International law was a law between princes, or rather a law above 
princes, in so far as they could be brought to observe the rules laid down for 
them by the doctors of the Church. Was it lawful for a Christian prince to 
make war? Having gone to war, what measures of force were permitted 
against the enemy, and what were the terms that might be imposed upon 
him when defeated? The first of the two questions was the more important 
one. It involved juridical issues relating to the title of the prince and to the 
substantive rights of his people, as well as moral and practical issues relating 
to the procedures of peaceful settlement available and the possibility of 
obtaining the compliance of the opposing party with them. Princes had not yet 
learned to claim the later rights of “sovereignty.” 

As far back as the early fifth century St. Augustine laid the foundations of THo doctrin 
the doctrine of a just war.”* Succeeding theologians and canonists sought to 
define it more exactly and apply it to the circumstances of their time. In the 
thirteenth century the greatest of the theologians, St. Thomas Aquinas, gave 
more logical form to the doctrine; and there was little to add to his analysis 
when, three hundred years later Vitoria and the Spanish theologians sought 
to interpret it in terms of the problems of the newly-discovered Western 
Hemisphere. War, said St. Augustine, was permissible to the Christian when 
resorted to in a just cause, in defense of the state against external enemies 
and in punishment of wrong-domg. Moreover, war must be declared by the 
competent authority; and when so declared the responsibility for the justice 
of the war rested with the ruler, not with the individual soldier; soldiers 
were in such cases not murderers but ministers of the law.'* St. Thomas, 
elaborating upon these principles, pointed out that war must not only be 
waged in a just cause but the intention of the ruler must be a right intention. 

Even if the other conditions of a just war were present, it would not do 
for the ruler to wage war from wrong motives.'^ 

I'^See Benkert, The Thomistic Conception ol an International Society; de la Briire, 

Conception du droit international chez les thiologiens CathoUgiies; Eppslein, The Catho- 
lic Tradition 0/ the Law of Nations; Bentwich, The Religious Foundations of Inter- 
nationalism. 

The literature of the theory of a just war is extensive. Sec, in particular, Vanderpol, 

La doctrine scholastigue du droit de guerre; Regout, La doctrine de la guerre juste de 
Saint Augustin i nos jours; Eppstein, op. cit.. Part II, “The Ethics of War”; J. von 
Elbe, “The Evolution of the Concept of the Just War," Am. Journal, Vol. .•jj (1939), 

683; de la Bri&re, Le droit de juste guerre; Traction thiologique, Adaptations con- 
temporoines (1938). 

Contra Faustum. Eppstein, op. cit., 68. 

HiSmmouo: Secunda Secundae, Quacstio XL (de Bello), Eppstein, op, cit., 83; Regout, 
op. cit., 79 ff.; Vanderpol, op. cit., §| 211 ff. 
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In the meantime while moral standards were being proclaimccl for (he 
guidance of the individual ruler, other forces were at work to broaden the 
juristic bases of the relations between feudal princes. The codificalion of 
Roman law under Justinian in the sixth century had enhanced ils prestige 
and extended its influence. Tust as the earlier Roman jurists hiid applied the 
principles of the jtts gentium to the relations of states within the Roman 
Empire, so in later centuries it was natural that conllicts of right within the 
more loosely organized Holy Roman Empire should be referred to the Jus- 
tinian Code. The Corpus Juris Cmlis was found to contain many principles 
of law for the solution of the claims of one prince against another.' 

Of leas direct effect upon the ’development of international law, but not 
without important indirect influence was the growth of the separate and 
distinct system of the canon law. The treatise published by Gratian at 
Bologna in 1148 (? 1144), known as the Decretum, and supplemented by 
the Decretals of Gregory IX and similar decretals of later popes, came to be 
known under the general term ai^Corpus Juris Canonici. Although the canon 
law dealt primarily with problems relating to the organization of the Church 
and although it was administered in separate ecclesiastical courts, it discussed 
many political questions fiom the point of view of goneuil moralilv and 
Christian tradition, and'lt kept before men’s minds the ideal of a general 
rule of conduct transcending the local laws of the separate cominiuiities."’< 

During the anarchy of the centuries following upon the disintegration of 
the Holy Roman Empire and the weakening of the moral authority ot the 
papacy the tradition of a common law of the nations had never been wholly 
forgotten. The Renaissance widened men’s inlclleclual horizon, and the 
discovery of the New World stimulated the imagination ot jjhilosophers as 
well as of explorers. Vitoria, a Spanish theologian, in lectures published in 
iSSy after his death, sought to apply tire principles of international morality 
to the problem of the native races of the Western Hemisphere. In another 
and earlier treatise he formulated, in deafer terms' than had yet been done, 
the principle that the nations of the world constituted a coQrQuyrity, based 
both upon natural reason and upon”social intercourse.'’’ The Spanish Jesuit, 
Suarez, in a classic passage of his treatise Dc legibus ac Deo legislatore, 
published in 1612, insisted clearly that the states of the world, although 
independent in their national life, were nevertheless members of the human 

IS See Scott, op. at., Vol. I, Chap. XVII, “The Survival and Influence of Roman Law 
and Juiispiudence"; Vinogradoff, Rottuin Law in Medieval Europe; R. F. Wright, 
Medieval Internalionalism . Compare the innumerable citaUons of the Corpus Juris, 
chiefly of the Digest, in Grotius, De jure beUi ac pack, passim. 

Scott, op at., Vol. I, Chap. XII, “Now Gratian’s object was nothing less than the 
preparation of ‘a law book for the Church that should be parallel with the Corpus Juris 
Civilis,’ ’’ quoting Figgis, op. cit. 

De iitdis et de jure beUt relecliones. Text of 1696, and translation by J. P. Bale. 
Carnegie Institution of Washington, 1917. where the spelling Victoria is preferred. For 
an appraisal of Vitoriais contribution to the development of international law, see Scott, 
The Spamdt Origin o] International Law, Part I: “Francisco do Vitoria and his Law of 
Nations”; The Catholic Conception of International Law, Chap. I; H, Wright, Catholic 
Founders of Modern International Law; C. B Trelles, “Francisco de Vitoria et I’dcole 
nroderne du droit taterTratiorral,” Recued des Coitrs, Vol. 17 (1927 — II), 113-342. 
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race and as such subject to a law of conduct: a law based, he said, chiefly 
upon natural reason, but also in part upon human custom.''* The Italian 
jurist Gentili, professor of civil law at Oxford, published in 1598 a treatise, 
De jure belli libri tres, in which, without discardinR natural reason and na'- 
tural law, he sought to find historical tind legal precedents to regulate the 
conduct of nations.^" The honor was reserved, however, to Hugo van Groot, 
better known as Grotius, to publish in 1625 a more formal treatise, Dc jure 
belli ac pads, which was the first to obtain a hearing outside the schools and 
which won for its author the title of the Father of International Law.**" 
Grotius followed the classical tradition in making the natural law the basis 
of his system. The “natural law,” as be defined it, was “the dictate of right 
reason which points out that a given act, because of its opposition to or 
conformity with man’s rational nature, is either morally wrong or morally 
necessary, and accordingly forbidden or commanded by God, the author of 
nature.” “ Since nations formed a society similar in its nature to the com- 
munity of citizens, they too were bound by the dictates of the natural law. 
What these dictates were might be discovered in either of two ways: by 
arguing a priori, that a given act was or was not in accordance with the 
fundamental moral principles without which human society could not exist; 
and on the other hand by arguing a posteriori, that principles of conduct 
accepted by all or by the more civilized peoples, affirmed as certain by many 
men at different times and in different places, must have their origin in the 
natural law. In addition to the natural law Grotius recognized a “voluntary” 
law of nations based upon their free consent, whether explicit, as expressed 
in treaties and conventions, or implicit, as expressed in usages and customs. 
To this law he gave, somewhat incorrectly, the name jus gentium?^ In so 
far as it conformed to the dictates of right reason, the voluntary law might 
be said to blend with the natural law and be indeed the expression of it. 
Should there be a conflict between the two, the law of nature was to prevail 


The passage is quoted, in Latin, by Walker, History of the Law of Nations, pp. 
.iSS-iSb; and in English by Eppstein, The Catholic Tradition of the Law of Nations, 
361;. For a study of the influence of Suarez upon the development of international law, 
see the two volumes by Scott referred to above, note 17; Regout, ofi. at., so 6 , 210; 
C. B. Trelles, Recueil des Cotirs, Vol. 43 (1933 — I), 389. The fact that jurists of that 
day acquiesced in the claim of the individual prince to be the judge in his own case 
marks the difference between the possibilities of international organization in the six- 
teenth century and at the present day. 

-t" Classics of International Law series, 1933. 

Other predecessors of Grotius include Legnano, De hello, de refresaliis et de duello, 
circa 1390; Belli, De re miUtari et hello tractatiis, 156,1 ; Ayala, De jure et officiis hellicis 
et discipUna mflilori, 1582 ; Rachel, De jvre naturae et gentium dissertationes, 1676 ; 
Textor, Synopsis juris gentium, 16S0. See “List of Works referred to.’’ 

The edition of 1646, photographically reproduced, was published by the Carnegie 
Institution of Washington in 191.1. A standard, though abridged, translation is that of 
Whewell (Cambridge, 1853). A new translation by Kelsey and others. The Law of War 
and Peace, appeared in the Classics of International Law series in 1925. 

Book I, Chap. I, § X. For an analysis of the work, see Walker, History of the Law 
of Nations, I, 285 ff. 

33 Ibid , § XIV. Vitoria appears to have used the term in the same sense a century 
eaffier. The new usage was destined to become the accepted one, and in due time “law 
of nations” and "international law” came to be interchangeable. 


D. The 
Grolian 
system 



INTKRNATIOMAI. l.AW 


52 

as being the fundamental law, the authority of which could not be con- 
travened by the practice of nations.*® 

Hvidcncca Upon these foundations Grotius proceeded to take up, one by one, the 

nauiuii questions that had been the preoccupation of theologians and jurists from 

i->w the time of St. Augustine. Can war ever be just, and if so, who has the 

power to make war? What are the grounds of a just war? What is permis- 
sible in the conduct of war? To the solution of these questions Grotius 
brought a wealth of learning which is astounding to the modern reader. To 
Grotius himself the principles of the natural law, if one paid strict heed to 
them, were “clear and evident of themselves, almost as much so as things 
perceived by the physical senses.” -* But the existence of this law had to be 
proved to others; and in order to do so Grotius had recourse to the testimony 
of the philosophers, historians, poets, and statesmen of all ages. This was 
what gave authority to his exposition and converted his treatise from an 
academic disciussion of abstract principles to a concrete statement of what 
was right and what was wrong in the conduct of states. The modern critic 
may readily find obscurities in the inferences which Grolius drew from the 
natural law, may easily contest the logic of some of the analogies which he 
found between the civil law and the rights and duties of states. But Grotius 
was engaged in a constructive task. Had he been content (0 do no more than 
record the customary law, as came to be the practice of the writers of the 
nineteenth century, the record would have contributed little to the develop- 
ment of international law. It was the very fact that the conduct of the times 
was lawless and unrestrained that led Grotius to appeal to a higher law of 
natural justice superior to the arbitrary conduct manifested in the existing 
practices of the nations. The success of this appeal was seen in the general 
acclaim with which his volume was received. Practical statesmen felt the 
need of putting some restraint upon the barbarous practices of tire times, and 
were ready to accept the statement of lawful and unlawful conduct laid down 
by Grotius without giving more than a formal adherence to the doctrinal 
basis upon which it was constructed. 

{The sub- In Book II, dealing with the grounds of a just war, Grotius gave a new 

rtantivElaw {-g juristic thought. Here is the substantive part of the law which 

earlier writers had largely overlooked.*® Successive chapters deal with the 
defense of self and of property, titles to property, original and acquired; the 
obligations of ownership; promises, contracts, and oaths; treaties and spon- 
sions; the obligation to repair injuries, the right of legation, punishment for 
wrong done, and related subjects. It is this analysis of the rights and duties 
of states, in an attempt to decide when one state has a just claim against 
another, that constitutes the main contribution of Grotius to the science of 
international law. The De jure belli ac pads is not merely an effort to put 


28 Ibid., Prolegomena, § g. 

28 Prolegomena, § 39 . 

28 An exception must be made of Gentilis, above p. si, who also sought to give to 
the moral principles of the theologians a specific legal content, so as to reduce the law 
as far as possible from abstract principles to conciete rules. 
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restraints upon the conduct of war, lo which Book III of the treatise is 
devoted; it is an effort, guided by moral idealism and an exhaustive knowl- 
edge of the civil law, to determine specifically tire rights and duties of states 
as the basis of peaceful relations between Urem. Grotius was not the first to 
discuss the many particular problems that fill the pages of his great treatise; 
but he was the first to bring all of them together in systematic form, and to 
combine in a single coordinated treatise the most progressive thought of the 
century in which he lived.®* 

Two years after the Peace of Westphalia a second, though much smaller, 
treatise was published which deserves a place among the important influences 
determining the development of the science of international law. Richard 
Zouche, who held the chair of civil law at Oxford, published in 1650 a manual 
of international law in which the term jus inter gentes was substituted for 
the jus gentium of Grotius, and stress was laid upon cu^m as a source of 
international law.®’ By reason of his more concrete point of view Zouche is 
regarded by some writers as the founder of what is called the “positive” or 
“historical” school of international law. But Zouche was still a citizen of the 
seventeenth century and influenced by its need for a higher standard of 
conduct than could be found in the common practices of the nations. Hence 
he defines jus inter gentes as “the law which is accepted among most nations 
by customs in harmony with reason,” ®* and he does not hesitate to lay down 
dogmatic rules for which the incidents cited are rather examples than 
evidence. 

Largely under the influence of the great treatise of Grotius and stimulated 
by the growing intercourse between nations and the need of more specific 
rules of international conduct, the science of international law developed 
rapidly during the succeeding centuries. Three main tendencies may be 
observed, which have led historians to classify the various writers into sepa- 
rate groups, sometimes described as schools of thought. The term “schools,” 
however, suggests a greater unity than has actually existed within any of the 
several traditions. Some writers have sought to build up the theory of the 
law; others have laid chief stress upon the actual conduct of nations; but a 
great middle group has insisted that the most practical approach to the law 
involved of necessity some theory of international ethics, following in that 
respect in the footsteps of Grotius, although not having consciously before 
them the teachings of the master. 


For a study of the influence of Grotius upon contemporary and later thought, see 
Vrecland, Bugo Grotius; Knight, Life and Works of Hugo Grotius; J. B. Scott, Intro- 
duction to translation in Classics of International Law; Transactions of the Grotius 
Society, 1-29 (194-?), passim; Am. Journal, Vol. 19 (1925), pp. 1, 12, 118, 231, 461, 68S| 
W. Van der Vlugt, “L’Oeuvre dc Grotius et son influence sur le developpement du 
droit international,” RecueU des Cours, Vol. 7 (1925 — II), 399. The Dutch scholar Ter 
Meulen has published a Concise Bibliography of Hugo Grotius. 

A photographic reproduction of the text of 1650, Juris et judicii fecialis, sive, juris 
inter gentes, et quaesliomim de eodetn expUcatio, e^ted by T. E. Holland, with trans- 
lation by J. L. Brierly, was published by the Carnegie Institution of Washington in 
1911, Classics of International Law. 

Op. cit., p. I. 
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The peculiar conception of the law of nature developed by the English 
philosopher Hobbes in his treatise on The Great Leviathan, published in 
1651, had a far-reaching effect upon the science of international law, although 
the main interest of Hobbes was to formulate a defense of absolutism within 
the state. Man is anti-social, not social as in the Stoic and Christian tradi- 
tion. Living in a slate of nature in which he is “nasty and brutish," man is 
at war with every other man, until at last, driven by the instinct of self- 
preservation, man is led to form a compact with other men and surrender 
his natural rights to the authority of Leviathan, the embodiment of the sepa- 
rate wills of those who made the compact. There being no similar compact 
between nations, they, like individuals before being coerced by a superior 
authority, were “with respect to each other in a state of nature, which is a 
state of war.” The law of nature was thus divorced from theology. The 
divorce made it possible for slates to assert their sovereignty in more 
absolute form; but at the same time it destroyed the conception of a higher 
law and made their conduct a matter to be determined by their own free 
agreement. 

While following in the tradition of Hobbes in divorcing the natural law 
from theology, Samuel Pufendorf, a university professor first at Heidelberg 
and later at Lund in Sweden, conceived a new natural law of his own. Tn a 
work pulilished in 1672, De jure naturae cl gentium, Pufendorf conceived of 
a slate of nature whose fundamental law was the obligation of man to pro- 
mote sociability with his fellow men.®" Wliatever acts had that effect wore 
laws of nature. The standard of international conduct was to bo delormined 
not by custom and treaty but by the natural law evidenced by the applica- 
tion of reason to international relations. While historians have placed Pufen- 
dorf at the head of the Philosophic or Pure Law of Nature School, there are 
few distinguished names among his followers; and even those who have 
placed chief emphasis upon the philosophical basis of international law, as 
James Lorimer in his Institutes of the Law of Nations, published in 1883-84, 
have had ideas of their own as to the higher law from which international 
obligations are derived.®® 

A group of writers, designated as “Grotians,” have been said to “stand 
midway” between the Naturalists and the later group known as Positivists. 
But Vattel, the leading writer of this school, was far from being true to 
Grotius either in respect to his conception of the natural law or in respect to 

20 Leviathan, Chap, XIII. 

Bfl De jure naturae et gentium libri octo. Classics 0} International Law. An abridged 
edition of the larger work was prepared, by Pufendorf himself under the title, De officio 
hominis et civis juxta legem naturalem, translated by F. G. Moore, Classics oj Interna- 
tional Law, with introduction by W. Schucking. 

S’- The leading names are Christian Thomasius, Pundamenia juris naturae et gentium, 
170s; Jean Barbeyrac, Jean Jacques Burlamaqui, Thomas Rutherforth and James 
Lorimer. 

^ 2 The influence of Lorimer has been significant. He was one of the few writers to 
foresee the need of international legislative, judicial, and executive institutions as essen- 
tial conditions for the maintenance of peace. His conception of the moral basis of inter- 
national law was in line with present-day conceptions of the inadequacy of the appeal 
to utilitarian motives. 
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the conclusions which might be drawn from the natural law. Owing to the 
practical use made of his treatise by statesmen, the name of Emer de Vattel 
came to be better known in the world of intemational relations than that of 
Grotiiis himself. Seeing the need in his day of a new treatise on the law of 
nations he believed it more expedient to popularize a volume published in 
1749 by the German philosopher Wolff, entitled Jus gentium.^^ But in doing 
so Vattel expressly rejected the conception which Wolff had advanced of a 
CivHas gentium maxima, a great republic or commonwealth of the nations, a 
world-state having authority over its component members. Rather he pre- 
ferred to relate international obligations to the theory of primitive society 
which had become the popular source of the rights and duties of individual 
men. His work, published in 1758, bore the title Le Droit des Gens, with the 
subtitle, “Principes de la loi naturelle, appliques & la conduite et aux affaires 
des nations et des souverains.” 

Vattel began with a recognition of the state as a corporate person having The law oi 
an understanding and will of its own and susceptible at once of obligations "praud to 
and of rights. He then argued, following the accepted theory of primitive nation 
society, that “as men are subject to the laws of nature, and as their union in 
civil society cannot exempt them from the "obligation of observing those 
laws, since in that union they remain none the less men, the whole nation, 
whose common will is but the outcome of the united wills of tlie citizens, 
remains subject to the laws of nature and is bound to respect them in all its 
undertakings.” But the laws of nature could not be applied to nations 
without taking into account the changes called for by the fact that nations, 
not individuals, were the subjects of the law. It was this adaptation of die 
law of nature to nations which constituted what Vattel believed to be Wolff’s 
contribution to a system of international law, and which constituted in turn 
Vattel’s own contribution. 

How was this adaptation to be effected? How was the law of nature to be 
interpreted when applied to states as subjects of the law? On the one hand 
there were certain matters in which right and wrong stood out clearly, so that 
there could be no doubt as to the principle of law involved. To such rules 
Vattel gave the name of the “necessary (or natural) law of nations.” ““ 

These rules might be insisted upon by states; and the violation of them 
justified measures of self-help. On the other hand, in the absence of a su- 
preme authority capable of deciding between nation and nation, there were 
cases in which the application of the law of nature was not clear. In these 
cases each nation must be allowed its own interpretation of the law of nature. 

Jus gentium methodo scientifica pertractatum The volume forms the ninth and last 
of a larger treatise on Jus naturae. 

““The text of the edition of 1758 photographically reproduced, edited by A. de 
Lapradelle, with English translation by C. G. Fenwick, was published by the Carnegie 
Institution of Washington, 1916, Classics of International Law. 

Op. cit., Introduction, § S- The student will note that Vattel's law of nature differs 
fundamentally from lire Christian conception of the natural law, founded not upon 
contract but upon the application of the law of God to human relations. See above, n. 2. 

Op. cit., introduction, § 7. 
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with the result that the precepts of the law might be evaded by a tuition, yet 
without the commission ol a positive injury against the other party, giving 
rise to a demand for redress. This was the field of the “voluntary law of 
nations,” a lower plane of imperfect rights, in which the precepts of the law 
of nature were accommodated to the duties of the state to itself.’” In addi- 
tion to the necessary and the voluntary law of nations Vattel recognized the 
existence of treaties in the form of “conventional law,” and the existence of 
usages which constituted “customary law.” But there must be iro conflict 
between either conventional or customary law and the necessary law, since 
nothing could obligate a nation to violate the law of nature.^® 

The system proposed by Vattel is elaborate and complex, but it is impor- 
tant because of the great influence exercised by him upon the subsequent 
development of international law. The practical conclusions which he reached 
and the liberal and humanitarian spirit of his discussions won for him a wide 
hearing. Few, however, of the statesmen and jurists who quoted his authority 
in later years concerned themselves with his mistaken premises or foresaw 
the dangerous consequences of his enthronement of the sovereignty and inde- 
pendence of states. With Vattel passed the long established distinction 
between a just and an unjust war. The old standards established by the 
necessary law were still there, but by the voluntary law each prince must be 
allowed to be the judge in his own case and the commimily must accept his 
decision on the assumption that he knows what is best for his own interests. 
Thus a liberty, denied by tlie law of nature to individual citizens, was re- 
served by Vattel to states, by taking into account the changes in the natural 
law when applied to them. Even absolute governments could accept Vattel’s 
liberal principles when so carefully adjusted to their convenience.’’" 

A tliird group of writers has been classified as Positivists, or the Positive 
School. Zoudie had led the way in 1650 by placing emphasis upon the cus- 
toms of nations and concerning himself with practice rather than with theory. 
It was to be expected that with the growing intercourse of states and the 
greater stability in international relations that followed the Peace of West- 
phalia there should be increased interest in the substantive body of interna- 
tional law. Bynkershoek, a Dutch publicist, writing between 1702 and 1737, 
substituted reason for the law of nature, and held that reason and usage 
constituted the two sources of international law.*" Permanent usage would 
appear to embody the dictates of reason; it represented the collective reasov 
of successive generations and of various nations; and in consequence it 

Ibid., § 21. 

s® Ibid., §1 34-26, 

For further details of Vattel's system and an estimate of the extent of his influence 
upon writers and upon goveinments, see the introduction, by A. de Lapradelle, in the 
edition published by the Carnegie Institution of Washington, i_gi6. The fact that Vattel’s 
fundamental piinciple of the right of each nation to be the iu^e in its own case was 
unsound does not mean that the general moral basis upon which his system was con- 
structed did not contribute greatly to the improvement of international standards of 
conduct. See on this point, C. G. Fenwick, “The Authority of Vattel,” Am. Pol. Science 
Review, VII, .^95; VIII, 375. 

*0 Qttaeslionum juris piiblici libri duo. Lib. I, Cap. 10. Classics of International Law. 
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imposed a reciprocal obligation as if such usage were based upon mutual 
consent.*^ In this way Bynkerslioek was enabled to appeal directly to custom 
in support of certain claims, and he even went so far as to assert in one place 
that there was no law of nations except between those who voluntarily sub- 
mitted to it by tacit agreement.^® John Jacob Moser, a voluminous German 
writer of the middle of the eighteenth century, pointed the way to the more 
modern conception- of international law by concerning himself solely with 
tlie accumulation of treaties and usages which, in the form of precedents, 
gave a positive character to international law.**® A similar service was per- 
formed by George Friedrich de Martens, professor at Gottingen, whose 
Precis du droit des gens moderne de V Europe appeared in 1788.^* 

During the course of the nineteenth century and the opening years of the 
twentieth the progress of international law was marked by the increasing 
and finally predominating influence of the Positive School. Usage and custom,, 
now grown large in bulk, preoccupied the attention of jurists; but many of 
them still referred to the older law of nature, or to its modern counterpart 
reason, as the ultimate test of international obligations. In Great Britain Sir 
William Scott, afterward Lord Stowell, as judge in the British High Court 
of Admiralty gave to the law of prize in time of war the definiteness of a 
positive system and incidentally delivered valuable dicta upon other 
branches of the law.^“ Manning, in Commentaries on the Law oj Nations, 
published in iS^g, followed the old classification of the “natural” and tlie 
“positive” law of nations, and after the true Grotian tradition said that 
“customary law should be tested by the law of nature.” Phillimore, whose 
Commentaries on International Law were first published in 1854, spoke of 
custom and usage as outwardly expressing “the consent of nations to things 
which are naturally, that is by the law of God, binding upon them.” Hall, 
whose text on International Law, published in 1880, is accounted one of the 
best reasoned of the modern treatises, was strictly positive in adopting “the 
existing rules” actually in force between nations as the “sole standard of 
conduct or law of present authority”; but he included among those rules 
broad general principles founded on an assumption as to the nature of states. 
Walker followed with his Science of International Law, published in 1893, 
and his History of the Law of Nations, Volume I, published in 1899, both of 
which gave a vigorous impulse to the study of international law in university 
circles. Lawrence’s text, published in 1895, sought to lay emphasis upon the 

De foto legatorum. Cap. Ill, § 10. Classics of International Law 
*2 lUd., Cap. XIX, § 6. 

^3 Nys considers him, by reason of his historical labors, as worthy to be regarded as 
one of the “founders of international law.” Le Droit international, I, 258. 

** The publication of Martens’s volume on the eve of the French Revolutron makes It 
a landmark of progress up to the time of that great crisis. 

For the influence of this great jurist, see Roscoe, Lord Stowell: Ills Life and the 
Development of English Prize Law. 

*8 Pp. S 7 j 69- 

Preface, p v. Phillimore’s conception of the natural law is perhaps nearer to that 
of the Schooimen than any modern writer srnce Grotius. 

*8 Introductory Chapter. 
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great ethical principles underlying international law and at ihc same linic 
the dependence of the law upon the hard facts of history."' Westlake’s care- 
fully reasoned treatise had a wide inllucnce,'"' and Oppenheim’s comprehen- 
sive range of learning gave to his work an outstanding position among 
scholars. 

In the United States the iudicial decisions of Chief Justice Marshall in 
respect to the law of prize played a part similar to those of Sir William 
Scott.'*- In 1826 James Kent, the first of American publicists to attempt a 
connected statement of the rules of International law, laid stress upon the 
consent of nations as furnishing the only positive basis of international law."'“ 
Henry Wheaton, whose Elements of International Law, published in 1836, 
exercised an important influence both in Great Britain and in the United 
States, followed more closely the Grotian tradition, giving due place to 
deductions from general principles.'** In i860 Theodore D. Woolsey pub- 
lished his Introduction to the Study of International Law; and Francis 
Lieber'*'* and Richard H. Dana'*" made important contributions to the 
codification of the laws of war and to the rights and duties of neutral states. 
In 1887 General George B. Davis published his Elements of International 
Law, a text in which the laws of war and neutrality figured prominently. 
Wilson and Tucker’s texf’^ first published in tcjoi, was destined to be 
widely used, as was Horshey’s text published in 1912, and Stockton’s 
Outlines of International Law, published in 1914. The most important work 
of the period was Moore’s Digest 0} International Law''" published in 1906, 
which set forth in a wide variety of documents the international practice of 
the United States. James Brown Scott’s Hague Conferences of i8pg and 
iQOf proved to be the first of a long series of publications devoted chiefly to 

^'‘Principles of International Law, ist cd. (1893)! 4th ed. (1910). 

International Lam, Part I, 2nd ed. (1910) ; Part II, and. cd. (191,1) ! also his 
Collected Papers on Public International Law. See A. P. Higgins, Recneil des Cows, Vol. 
40 (1932— II), s. 

‘“International Law, ist ed. (1903-1906). Oppenheim, although of German birth and 
education, wrote his important troitisc while a professor at the London School of 
Economics and at Cambridge University, and he is therefore classed here among British 
writers. For an apprccialion of his sdenli&c attainments, see British Year Book, 1920-21, 
pp. 1-9; Am. Journal, Vol. 14 (1920), 329. 

**2 See Craigmyle, John Marshall in Diplomacy and in Law; Ziegler, The International 
Law of John Marshall. 

Commentaries on American Law, I. 

Compare Wheaton’s definition of international law, above, Chap. II, note i. 
Wheaton’s History of the Law of Nations was also a significant contribution. 

^“Miscellaneous Writings, a vols. (1881). See also Instructions for the Government 
of the Armies of the United Stales in the Field, below, pp. 344 , 347 , n. 2. 

s® Dana’s edition of Wheaton, publidied in 1866 at Iho close of the American Civil 
War, contains elaborate notes on the law of neutrality, equal almost to an original 
work. It was republished in 1916, with notes by G. G. Wilson. 

5T International Law, 7th ed., 1917. The editions of 1922 and 19.33 appear under 
Wilson’s name only. 

Essentials of International Law, revised ed., 1927. 

s® The work in seven volumes and index, while based upon an earlier Digest by 
Francis Wharton (3 vols., 1886), contains so large a body of original research study as 
to constitute an independent undertaking. It must be noted, however, that on many 
points the Digest represents the American interpretation of international law rather than 
a statement of rules universally accepted. 
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the development of judicial procedure for the settlement of inlcrnalimial 
disputes and to the promotion of inter-American juridical relations."" 

German writers of the nineteenth century showed a predominantly positive German 
conception of international law. Kliiber, who published in rSig a volume in 
French entitled Droit des gens moderne dc V Europe, was still inlluenced by 
the theory of the natural law to the extent of having recourse to it to fill the 
gaps in the positive law and to give unity to its principles."* HeffLer, whose 
volume Das europaische Volkerrccht der Gegenwart appeared in 1844, was 
more positive in his attitude, discarding metaphysical speculation and seek- 
ing merely to present a clear and precise picture of the actual customs and 
treaties in force between nations."® Bluntschli, in the introduction to his 
Code, published in r868, stated that it was his intention “to formulate clearly 
the existing ideas of the civilized world.” Toward the close of the century 
special interest was shown in the philosophical basis of international law, the 
influence of the Hegelian conception of the nature of the state being strongly 
felt. If the state is the highest expression of human freedom, as Hegel con- 
tended, how can the state itself be subject to law? Jellinek and Ihering 
proposed the theory of self-limitation. International law, it was argued, was 
based upon the free consent of states. Consent, given implicitly by custom 
and expressly by treaty, constituted the basis of international law. But the 
consent thus given was not final. If the state should find that the obligations 
thus assumed were inconsistent with its highest interests it could as a matter 
of law disengage itself from them, although as a practical matter it would 
not be expedient to do so. 

In an important work published in 1899 Triepel sought to offset the doc- 
trine of self-limitation by taking as the basis of international law the formal 
agreement of states creating a common wUl, which thenceforth constituted a 
binding rule of law.®" In sharp contrast Kaufmann reasserted once more in 
extreme form the theory of the supremacy of the state over its own self- 
imposed obligations. His monograph on The Nature oj International Law 
and the Clause rebus sic stantibus, published m 1911, expressly rejected the 
suggestion of binding rules of international law and frankly proposed as the 
basis of international relations the competitive struggle of states according to 
the principle that might makes right."* These extreme positions, however, 

“0 See G A Finch, “Janies Brown Scott, 1866-1943,” in Am. Journal, Vol. 38 
(1944), 183. 

01 Preface, Chap. I, §S. Additional value attaches to Kluber’s work bj' reason of its 
being representative of progressive thought at the time of the Congress of Vienna. 

62 Fourth edition, in French translation, edited by Geffken {1883) Rivier commends 
Heffter as the best survey of the entire subject. Holtzendorf, Handbuch, I. 

“3 Das moderne Volherrecht der civUisirlen Staaten als Rechtsbuch dargestettt, 3d ed. 

(1878), 

Die rechtliche Nakir der Staatenvertrage (1880) ; Die Lehre von den Staaten- 
verbindungen ; AUgemeine Staatslehre (igoo). 

Der Zweek im Recht (1880I, Eng. trans. by I. Husick. 

66 Volherrecht und Landesrecht, ttanslated into French by R, Brunet, Droit interna- 
tional et droit interne. 

6 7 Das Wesen des Volkeirechts und die clausula rebus sic stantibus. See also his “Rfegles 
g£nerales du droit dc la paix,” Recueil des Cours, Vol. .<;4 (1933 — ^IV), 313. Compaie 
Hold-Ferneck’s Lehrbuch, 1930. See below, n, 8g. 
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were not reflected in such textbooks as those of von Liszt and von Ull- 
man,”'' who took the moderately positive position common to Swiss, Dutch, 
Scandinavian and Russian publicists.^” 

By contrast, writers of the Latin tradition, French, Spanish, Italian, and 
Latin American, showed a tendency lo refer to theories of absolute right 
derived from the natural law as the ultimate source of international obliga- 
tion. Many of them, notably Pradicr-Fodere, Bonl'ils, and Despagnet 
accumulated a wealth of incidents and cases to illustrate the practical ap- 
plication of abstract principles.” In Latin America the Venezuelan-Chilean 
publicist, Andrds Bello, published in 1832 a pioneer treatise, entitled Prin- 
cipios de derecho internacional, based upon his experience as secretary of 
various Venezuelan legations and as Foreign Minister of Chile.'” The 
important treatise by Calvo, the distinguished Argentine jurist, first published 
in Spanish in 1868 and later in French, combined theory and practice in due 
proportion. The volume by the Chilean publicist, Alvarez, Lc droit interna- 
tional amdricain, published in 1910, represented an attempt to delimit a field 
of inter-American relations in which special rules of law were held to apply, 
being the forerunner of many subsequent studies.'" 

The development of international law during this period from a theoretical 
science, based upon abstract reasoning, into a practical science, based upon 
ascertainable facts of international usage, hud the effect of making the law 
at once more definite and le.ss elastic. On the one hand, a clear-cut separation 
was made between what was the law, in tlie sense of rules actually observed, 
and what under other conditions might or should be the law according to the 
conception of international jmstice held by the individual writer. The plain 
record of international practice furnished a definite starting-point in the 
settlement of many international controversies. The precision of the law 
within one field led to its extension into other fields. New and closer relation- 
ships were being developed between the nations, calling for a more specific 


Volkerrecht systematisch dargesielU, 6th ed, (1910). 

8“ Folfeerrer/ii, 2d ed, (igo8). 

■^8 Outstanding names are those ol Rlvicr, Principes du droit lies gens, 2 vols. (1896) ; 
de Louter, Ilet StelHg Volkenrechl, 2 vols. (1910), translated, _ with _ modifications, into 
French by the author under the title Droit international public po^lif (1920) , Klcen, 
Lois el usages de la neutraliU, a vols. (1889-1900) ; Martens, Traill de droit interna- 
lianal, 3 vols. (1883-1887), translated from the original Russian. 

'' ^ Pradier-Foderc’s treatise in 8 volumes, Traitl de droit inlernalional public, was 
perhaps the most important contribution. Bonds’ Manuel de droit international public, 
first published in 1894, was destined to go through many editions. Despagnet, Coup de 
droit international public; Chrdtien, Principes de droit international public; and Merign- 
hac also made significant contributions. Anzilotti, Corso di diritto internazionale (1912), 
adopted, however, a positive attitude. 

78 First edition 1832. Calvo, Droit Inlernalional, Vol, I, p. 109, speaks of Bello as a 
“precursor of Wheaton,” but as a matter of fact both authors drew their inspiration 
from European sources. 

78 Le Droit international thforique el pratique, 5th ed. in 6 vols (1896). For the 
application of the famous “Calvo Doctrine," see below, p, 285. 

77 A critical bibliography of the more important works on international law may be 
found in Nys, is Droit mtemalional, I, 251-328. A briefer survey may be found in 
Oppenheim, Int. Law, I, §§ 52-62. On the general characteristics of the Latin writers, 
see H. Lauterpacht, “The So-called Anglo-American and Continental Schools of Thought 
in International Law,” British Year Book, XII (1931), 31. 
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underslandinpi of the force to be attributed to usage and precedent and for a 
wider application of general treaties and conventions."'' 

On the other hand the science of international law lost almost entirely its 
critical and constructive character. Writers were more intent upon weighing 
conclusions from facts than upon criticizing either the facts themselves or 
the political and economic basis upon which they rested. There was a strong 
tendency on the part of publicists to rally to the defense of national interests 
and to be advocates rather than judges in the interpretation of disputed 
points. Cases were sometimes quoted as arguments rather than as evidence. 
It was not thought consistent with scientific method to point out the wide 
gaps in the law or the defects of its underlying principles. War, as we have 
seen, was a legalized institution, and jurists accepted it as such and sought 
only to limit its excesses and to regulate its effects. Neutrality was regarded 
as the normal attitude of states not directly interested in the issues between 
the parties in conflict. The progress in the development of what might be 
called the architectural details of international law was so striking that few 
jurists concerned themselves with the foundations of the edifice. The con- 
structive work of international organization and the establishment of an 
effective machinery of international government were regarded by most 
writers as beyond the scope of legal study. International jurisprudence re- 
mained largely a neglected field.^'' 

The disillusionment in respect to the value of the existing rules of interna- 
tional law which attended the outbreak of the World War in 1914 was 
followed by a time of earnest endeavor on the part of scholars both in bellig- 
erent and in neutral countries to discover the causes for the collapse of the 
existing system and to devise remedies for the future. The attention of pub- 
licists was given to constructive plans for the reestablishment and develop- 
ment of international law at the close of the war. A new international law 
was visualized under which war was to be outlawed as a means of procedure 
and a general association of the nations formed to maintain peace.'* 

These hopes and plans found their concrete realization, if not their fulfil- 
ment, in the establishment of the League of Nations in 1920, and in the 
elaborate series of supplementary agreements which followed upon the adop- 


Hall’s treatise, perhaps, presents this approach to the law most effectively. Interna- 
tional Law, Introductory Chapter. 

Sec on this point, “internntionai Law and the Judicial Dcteimination of Important 
Issues,” in Laulerpacht, The Function oj Law in the International Community, p. 169, 
where the Italian jurist Anzilotti is quoted as follows; “The interests protected by inter- 
national law are not those which are of major weight in the life of states. It is sufficient 
to think of the great political and economic rivalries to which no juiidical formula 
applies, in order to realize the truth of this statement. Internationai law develops its 
true function in a sphere considerably circumscribed and modest, not in that in which 
there move the great conflicts of interests which induce states to stake their very exist- 
ence in order to make them prevail.” The great jurist might at least have added some 
expression of regret that this should be so. 

" The literature is extensive, including such volumes as Fried, The Restoration of 
Europe (1916}; Brailsford, A League of Nations (1917); Hill, The Rebuilding of 
Europe (1917) ; Minor, A Republic of Nations (1918) ; Dickinson, The Choice before 
Us (1918) ; Lawrence, The Society of Nations {1Q19) ; Notter, The Origins of the Foreign 
Policy of Woodrow Wilson shows the influences brought to bear upon the President. 
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tioii of the Covenant. The leading foreign .scholars with few except ion.t 
supported the League as containing the best promi.se of the future, anil tlieir 
writings reflected their interest in its successful operation.' “ Studies and 
commentaries upon the Covenant appeared in large numbers, analyzing the 
legal relationships created by the League and examining the practical prob- 
lems arising in connection with its functions. Opinion among scholars and 
publicists in the United States was divided, a majority favoring the adherence 
of the United States to the League and a minoiity opposing .such action either 
because of the connection of the Covenant with the Treaty of Versailles, or 
because of the inadequacy of the powers of the League to accomplish its 
purposes, or because of defects in the organization and functions of tlie 
League which were thought to involve the United States too intimately in the 
political life of Europe.'^" Latin American scholars, on the whole, followed the 
lead of their governments in upholding the League. 

Apart from its development in connection with the League of Nations the 
science of international law made great progress during the years imme- 
diately following the close of the war. A large number of general surveys of 
the law appeared, some of them mere compendfa for the use of students, but 
others showing oiiginality in the analysis of principles and in the classifica- 
tion of material. In the United States C. C. Hyde’s I ntornational Law, 
Chiefly as Interpreted and Applied by the United States was an exhaustive 
study within the more limited field expressed by its title.*'’ Stowell’s Interna- 
tional Law sought to interpret the law in Icrms of the right of intervention. 
Hacliworth’s Digest oj International Law, appearing in successive volumes 
from 1940 to 1944, followed the lead of Moore’s Digest of 1906 in stating 
the official position of the government upon questions of international law 
arising in the course of the international relations of the United States. 
In Great Britain distinguished scholars undertook to revise the standard 
texts of Wheaton, Hall, and Oppenheim, with additions almost equivalent 
to new works.*^ Brierly contributed a brief volume justifying attention 
by its penetrating study of the origin and character of international 
law.** In continental Europe Anzilotti’s treatise was perhaps the most 
acute analysis of the law; but significant general texts were also pub- 
’s Hac also the literature is extensive. See, in particular, Oppenheim, A League of 
Nations (igig) ; Pollock, The League of Nations, ad ed. (1932) ; Scelle, La Sociele des 
Natiom (1922); Schucking and Wdibeig, Die Satzung des Volkeibundes, 3d cd. (1931)! 
Redslob, Thiorie de la SoeUti des Nations (1927) 5 Gonsiorowski, SocietS des Nations et 
du’obleme de la paix (1927), 

’“See, for example, Hill, American World Policies (1920); Snow, The American 
Philosophy of Government {1921) ; Brown, International Society (1933) ; Morley, The 
Society of Nations (1932). 

““A second edition of this important work, bringing the subjects treated down to 
1941, was published in three volumes, 1945. 

81 Wheaton, sixth English edition by A. Berriedale Keith, 2 vols. (1929) ; Hall, 8th 
ed. by A. P. Higgbs (1924); Oppenheim, jth ed., by H. Lauterpacht, 193S, 1937: 6th 
ed., Vol. II (1940). 

82 The Law of Nations {1928). See also his “R 4 gles gendrales du droit de la paix,” 
Recueil des Cows, Vol. 38 (1936— IV), 5. 

82 Corso di diritto internazianale, Vol. I, 3d ed. (1928). French translation by Gidel, 
1929. 
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lished by Stmpp,®‘‘ Scelle,®'* Spiropoulos,'*® Politis,®^ Le Fur,®" and 
others.®" 

In Latin America a number of important treatises appeared reflecting at 
once the independence of juridical thought in the Western Hemisphere and 
the recognition of the necessity of developing rules of law to meet the special 
conditions with which the American states were confronted. Outstanding 
among them was the treatise of the Cuban jurist, Bustamante,®" the treatise 
of Accioly of Brazil, the treatises of Ruiz-Moreno,"® Antokoletz and 
Podesta Costa of Argentina, the treatise of Cruchaga Tocornal of Chile, 
and the treatise of Ulloa ®" of Peru. In general these treatises were conserva- 
tive in character, following the traditional classifications of subject-matter, 
but recognizing the necessity of adapting the traditional law to the functions 
and activities of the League of Nations and of the Permanent Court of 
International Justice. 

In addition to general texts numerous monographs appeared dealing with 
all branches of the law, theoretical and practical. An important study in the field of 
general theory of the law was contributed by Lauterpacht who, in his Func- 
tion of Law in the International Community, published in 1933, sought to lay 
a broader base for the jurisdiction of the Permanent Court of International 

Eliments du droit international public, 3 vols. (1930) ; “Lcs regies gcncrales du droit 
de la paix,” Eecueil des Cours, Vol. 47 (1934 — ^I), 263. 

fricis de droit des gens, 2 vola. (19.32-.34) ; “Rfegles g 6 ti 6 rales du droit de la paix," 

Recueil des Cours, Vol. 46 (1933 — ^IV), 331. 

Thiorie ginirale du droit international (1930). 

Zes nouvelles tendances du droit international (1927) . 

Pricis de droit international public (1931) ; “Regies gencralcs du droit de la paix,” 

Recueil des Cours, Vol. 54 (1933 — ^IV), j. 

2 “ Hatschek's abridged volume, translated into English under the title, Outline of 
International Law (1930), was a typical statement of the "coordination theory,” that 
international law is based upon the voluntary acceptance of its obligations by equal 
sovereign states. Hatschek introduced what he called the “principle of absorption," that 
the individual is “absorbed” by the state to which, whether by nationality or by resi- 
dence, he belongs, leading to the conclusion that “there is no such thing as war-crime on 
the part of an individual." Hold-Ferneck’s Lehrbuch des Vdlkerrechts (1930) was an 
extreme statement of the doctrine of self-limitation, the voluntary acceptance of legal 
obligations. “There does not exist, and there can not exist, a rule of international law 
prescribing that a new state must observe the rules of international law. On the contrary, 
it is a matter of free choice on the part of the new state to decide whether or not to 
subject itself to international law. In consequence international law only binds states 
which submit themselves to it voluntarily.” I Teil, p. 177. Cavaglieri’s Corso di diritto 
internazionale, and cd. (1932) made the rule pacta stint servanda the ultimate source of 
international obligation. By contrast, Fasquazi’s lus intemationale publicum adhered 
rigidly to the traditional doctrine of a natural law of nations. More recently, a general 
treatise on International Law, by G. Schwarzenberger, Vol. I (194.?), “International Law 
as Applied by International Courts and Tribunals,” undertakes an examination of the ’ 
decisions of national and international courts with the object of building up rules of 
internal ional law by the inductive method. 

“0 Derecho internadonal piblico, s vols. (1933-1938) ; French trans. by Goul6. 

Tratado de direito internadonal pUblico, 3 vols. (Rio de Janeiro, 1933). French 
translation, revised, 3 vols. (Paris, 1941-1942) ; Spanish translation, revised, 3 vols. (Rio 
de Janeiro, 1943-1946). 

Lecciones de derecho internadonal piblico, 3 vols, (Buenos Aires, 1934-33). 

Tratado de derecho internadonal pitblioo, 2nd ed., 3 vols. (Buenos Aires, 1928). 

Manual de derecho internadonal pAblico (Buenos Aires, 1943). 

Nodones de derecho internadonal, 3rd ed., 3 vols. (Madrid, 1923). New ed. Derecho 
internadonal, Vol. I (Santiago, 1944). 

Be Derecho internadonal pAblico, 2nd ed., Vol. I (Lima, 1938). 
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Justice by examining “some of the persistent problems of legal philosophy, 
such as the place of law in society, the nature of the judicial fiinclion, the 
problem of judicial discretion, and the antinomies of stability and change.” 
The Dutch jurist, Krabbe, reaffirmed his earlier position in respect to the 
supremacy of international law, the obligatory character of which, like that 
of national law, he found to be based “in the juridical conscience of man.” ‘'® 
Duguit carried his earlier attack upon the sovereignty of the state to the 
point of holding that “the subjects of international law are not states, but 
the individual members of states.” Le Fur stated in strong terms the 
monistic position that national law and international law were of the same 
fundamental character; “International law is only a special form of the law 
of nature; it is only the last development of law, its extension to a wider 
group, the international community.” In the United States Roscoe Pound 
carried into the field of international law his philosophy of law as having 
a social function, implying the necessity of adapting the law to the changing 
needs of the international community.^®^ 

Significant also was the contribution of the Vienna School to the develop- 
ment of the theory of international law. Kelsen sought to establish a “pure 
science of law” by distinguishing sliarply between positive law and natural 
law or “transcendental” justice. Positive law is the rule that must be obeyed. 
It rests upon a fundamental assumption lliat certain acts are lawful because 
they are done under the authority of the constitution. This “basic norm" 
makes it possible to determine thereupon what are the rules of law in force 
as distinct from those which ought to be in force. Law is not a deduction from 
an imniuiable principle of justice; it is something more realistic and relative. 
A rule becomes law by reason of the power of tlic state to make it obligatory. 
State and law are identical because the state is merely the expression of a 
legal system. In international relations the basic norm or assumption is that 
custom has the creative force to make rules of law. “Customary international 
law, developed on the basis of this norm, is the first stage within the interna- 
tional legal order.” Then come treaties deriving their force from the rule of 
customary law pacta stmt servanda; then come rules created by international 
organs, such as the Permanent Court, themselves created by treaties. The 

See, in parllcukr, Part VI, “The Limits of the Rule of Law,” where the aulhor 
analyres the nature of international law in the light of contemporary theories. Note also 
Lautcrpacht’s Development of International Law by the Permanent Court of Interna- 
tional Justice; and see his “Rhgles gto^rales du droit de la paix,” Recueil des Cours, 
Vol. 62 (ig.!? — IV), gg. 

H. Krabbe, “L’Idde moderne de I’Etat,” Recueil des Court, Vol. is (igah — ^UI), 
S13 ff. 

‘’B Traits de droit constitutionnel, se ed., 1927, pp. 720 if. See also H. Laski, “M. 
DuguLt’s Conception of the State,” in Modern Theories of Law. 

100 Revue de droit international et de ligislation comparie, 1925, pp. 67-68. See also 
Politis, “Le problhmc des limitations de la souverainetfe,” RecueU des Cours, Vol, 6 
(192s— I), S, 40. 

101 See R. Found, “Philosophical Theory and International Law,” in Bibliotheca Vis- 
seriana, I (1923) j riso his Interpretations of Legal History; An Introduction to the 
Philosophy of Law; The Spirit of the Common Law. 

By contrast the Soviet Union subordinated international law to economic policies. 
Taracuzio, The Soviet Union and Internaiional Law. 
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primacy of international law is taken as a working hypothesis, without deny- 
ing the alternative possibility of the primacy of national law. Acting on the 
first assunaption, the sovereignty of the state is subordinated to the legal 
order of the civitas maxima of the international community.''^'® 

In contrast with Kelsen, Verdross insisted upon the universality and ob- 
jectivity of the fundamental conception of justice,, in spite of subjective 
variations in tlie application of the principle in different historical periods. 
This higher “natural law,” represented by the general principles of law 
common to civilized states, must be resorted to as a means of supplementing 
the inadequacies ol the positive law and testing the value of conflicting 
usages.’"® In like manner Kunz, speaking in the realm of pure theory, main- 
tained the primacy of international law, insisting that it was the only hypoth- 
esis upon which a unitary legal system could be scientifically conceived.’ 
International law is a “primitive” law, and as such predominantly static. It 
must become dynamic if it is to survive.’"® 

The theories of the Vienna School gave rise to renewed discussion of the 
unity of the two systems of law, international and national. The Dualistic 
theory, as stated by Triepel and Anzilotti, for example, had taken strong 
root during the years preceding the first World War when positivism was the 
dominant attitude, and international law was a law of “coordination,” an 
agreement of sovereign states to be bound j?y given rules. The new Monisl 
School, of which Kelsen was the leading exponent, found the two kinds of 
law to be of the same essential nature, based upon the inherent logic of a 
legal system as well as upon the same fundamental needs of man, although 
these were differently phrased according to the approach of the particular 
writer to the problem,’"" 

In the field of substantive law, dealing with the rights and duties of states 
in their normal relations, the list of monographs was long and imposing. 
The theory of state succession, the equedity of states, the responsibility of 
the state for injuries to aliens, territorial waters, treaties, diplomatic priv- 

gee General Theory of Law and State; Law and Peace in International Relations. 
A critical study of Kelsen’s theories may be found in Lauterpacht, “Kelsen’s Pure Science 
of Law,” in Modem Theories of Law, VII. For the relation between Kelaen’s theory and 
the earlier positivism of Austin, see Lauterpacht, The Function of Law in the Interna- 
tional Community, pp. 402 ff. 

108 The theories ot Verdross may be found in Part I of his general treatise Volker- 
recht, and in "Le fondement du droit international” in Recueil des Cours, Vol. 16 
(1927 — I), 2Sr; “Rfegles g4nerales du droit international de la paix,” ibid., Vol. 30 
(1929— V), 27s. 

10* See J. L. Kunz, “On the Theoretical Basis of the Law of Nations,” Transactions 
of the Grotius Society, Vol. 10 (1924), pp. 11.^-142; “La primautfe du droit des gens,” 
Revue de droit international et de Ug. comp.. Tome VI (1925), pp. SS6-S98. 

101 See “The Law of Nations, Static and Dynamic,” in Am. Journal, Vol. 27 (1933), 
630; “The Vienna School and International Law,” R. Y. Vniv. Law Quarterly Review, 
t933-iQ34i p. 37o< ^8 well as earlier works in German there cited, 

108 Sec J. G. Starke, “Monism and Dualism in the Theory of International Law,” 
Brit. Year Book of International Law, 1936, pp. 66-81. See also, Scelle, Precis de droit 
des gens, Piemifere Partie, pp. 27 ff. “Societes internationales et droit des gens.” The 
student will observe that the new Positivism of Kelsen is fundamentally different from 
the Positivism of the late nineteenth century. 

For the connection between the theory of monism and the conception of the individual 
as a subject of international law, see below, p. 131. 
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ilcges and immunities were but a few of Ihc lilies.'"" Studies equal in lenglh 
to monographs appeared in the Rccucil tia Cows of the Academy of Inter- 
natiovral Law at The Hague. Leading articles in the Auicriiati Jouninl of 
International Law, in the British Year Book oj International Taw, and in the 
French, German, Italian, and other reviews were frequently original con- 
tributions to the development of specific topics. Tnter-American law, de- 
scribed as “American International Law,” was the objecl of numerous 
studies, among which those of A. Alvarez of Chile were conspicuous.* 
Never before had so much attention been given to regulating the details of 
international intercourse. Had the means been available for coordinating 
the work of scholars in many different countries the progress of the work of 
codification would have been greatly simplified, limited, however, as it was by 
the political conditions of the lime. 

In the general field of international organization a number of volumes 
appeared which sought to strengthen the authority of the League of Nations 
and to point out the conditions under which it might hope to attain its 
objectives, The term “international government” came into use to describe the 
necessity of more effective measures to maintain peace and to promote the 
general welfare of the international community.’"'* International administra- 
tion was the object of a number of special studies. A scries of volumes, under 
the title. International Legislation, edited by Manley 0. Hudson, brought 
together the Imposing array of multipartite treaties concluded since 1919 .*'" 
In the field of international procedure Manley 0. Hudson’s studies in the 
organization and jurisdiction of tbc Permanent Court of International Jus- 
tice, together with the works of PoUlis, Francqueville, Fachiri, Bustamante, 
and others did much to clarify the questions presented by the judicial settle- 
ment of international disputes.*" In both Great Britain and the United 
States much stress was laid upon the study of “cases,” meaning the decisions 
of national and international courts, as the material for a study of the devel- 
opment of international law by judicial interpretation. The Case Books 
published in the United States were limited for the most part to the decisions 
of British and American courts; *** but the Annual Digest and Reports of 

lor Fot authors and their works, see below, under the respective chapter heads 

108 jn particular, Alvarez, Le droit international antiricain; La codification dn 
droit intemational; Yepes, La contribution de I’Amirigue Latino au ^yeloppement du 
droit international; Le Panamiricanisme au point de vue historique, juridique et pohtiqiie 

100 See Eagleton, International Government (1932); Mower, International Govein- 
ment (1931) | Potter, Introduction to the Study of International Organization (1922, 
193s); Politis, Les nottvelles tendences du droit international (1927). 

iro See also M. 0 . Hudson and M. H. Frost, "Multipartite International Instiiimcnts 
of Legislative Effect," Am. Journal, Vol. 22 (1928), Supp. pp. 90-108 

Hudson, The Permanent Court oj International Justice, rpao-ip^a; Politis, La 
Justice Internationale (1926) J Francqueville, L'Oeuvre de la Cour Peimanente de Justice 
Inlernationale (1928); Fachiri, The Peimanent Court of Intemational Justice, 2d ed. 
(1932); Bustamante, The World Court (1923). 

rroSee Hudson, Cases and other Mateiials on International Law, 2nd ed (1936); 
Scott, Cases on International Law 11922); Scott and Jaeger, Cares on International 
Law (1937) ; Dickinson, A Selection of Cases and Other Readings on the Law of Nations, 
(1929); Fenwick, Cases on International Law U93S) ! Briggs, The Law of Rations." 
Cases, Documents and Notes; Pfankuchen, A Documentary Textbook in International 
Law, 



TIIK SCIENCE OF INTERNATIONAL LAW 67 

Public International Laio Cases, published in Great Britain, made available 
summaries of recent decisions of the courts of the leadinR countries. ““ 

In the field of the laws of war a number of studies appeared in the United 
States seeking, if not to justify, at least to place upon a legal basis the special 
position of a country not a member of the League of Nations when con- 
fronted with action by the League under Article 16 of the Covenant.^ 
Later, as the possibility of war in Europe came nearer, attention was given 
to the clarification of the position of the neutral state in relation to the 
established«rights and duties of neutrality.^ The series of “neutrality acts” 
passed by the Congress of the United States between ig3S and 1939 gave 
rise to a voluminous literature in which national policy and the obligations 
of international law were at issue.”® By contrast with these more contro- 
versial studies, Quincy Wright’s encyclopedic treatise, entitled A Study of 
War, was a comprehensive history of war, an analysis of its causes and 
effects, and an examination of methods of control over war, touching in the 
course of its discussions many of the leading problems of international law 
as well as those of political science, economics and sociology. 

The outbreak of war in 1939 furtlier stimulated the activities of scholars 
in countries sufficiently remote from the. scene of hostilities to permit a 
scientific approach to the law. The chief concern of jurists was to establish 
the legal basis upon which a new and stronger international organization 
might be built with power to protect the peace and with more adequate func- 
tions for the promotion of international justice. Numerous studies appeared, 
dealing with all phases of the problem and suggesting that the range of inter- 
national law must be greatly widened after the war if the contemplated 
organization was to be adequate to fulfil its purposes. Outstanding among 
these studies was “The International Law of the Future: Postulates, Prin- 
ciples and Proposals,” prepared by a group of North American jurists.^^® 
The official formulation in Washington of the Dumbarton Oaks Proposals led 
to a careful and exhaustive analysis of the Proposals, indicating a widespread 


ris 9 vols., 1919-1942. 

1 See Q. Wright and C. Eagleton, “Neutrality and Neutral Rights following the 
Pact of Paris for the Renunciation of War,” Proceedings, Am. Soc. Int. Law, 1930, pp. 
79. 87; C. Warren, P. C. Jessup, J. L. Kunz, M. O. Hudson. E. D. Dickinson, H. L. 
Stimson and others in Proceedings, Am. Soc. Int. Law, 1933, pp. 128, 134; 1935, pp. 3d, 
42, 45, 12 1. See also Harvard Draft, Rights and Duties 0/ States in Case 0/ Aggression, 
ktn. Journal, A/'ol. 33 (1939)1 Supp. 821. 

See, in particular, Harvard Research in International Law: Rights and Duties of 
Neutral States in Naval and Aerial War and Rights and Duties of Slates in Case of 
Aggression, P. C. lessup, Reporter (1939) ; Neutrality, Its History, Economics and Law, 
4 vols. (1935-1936). 

110 See, in particular, Borchard and Lage, Neutrality for the United States, advocat- 
ing rigid maintenance of neutrality; Fenwick, Am. Neutrality: Trial and Failure, urging 
recognition of the national interest of the United States in the maintenance of interna- 
tional law and order. 

117 2 vols. (1942). For a review of this important work, see Am, Journal, Vol. 37 
(1943), P. 174. 

118 Original confidential copies distributed by Manley 0 . Hudson. See, also, among 
numerous others, the elaborate studies conducted by the Commission to Study the Or- 
ganization of Peace; and P. E. Corbett, “World Order — an Agenda for Lawyers,” Am. 
Journal, Vol. 37 (1943)1 207. 
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desire to profit by the experience of the Lciigue of Nations and give to the 
international community the organization needed to restore law and order 
and to develop the international cooperation necessary to insure a stable 
peace.”® 

”''Sce H. Kelsen, “The Old and the New LcaRuc The Coven.inl end the Dumbailon 
Oaks Piopobals,” Ain Journal, Vol. 39 (i94?). PP- 45-83, Intel -Amoiicen Jiiiklicel Com- 
mittee, Recommendations and Reports, p 137. 



CHAPTER IV 


The Determiiiatioiixjf the Rules of International Law 

From the study of the general character of international law it is clear 
that it will frequently be difficult to determine the specific rule of interna- 
tional law applicable to a particular relation between states. It is sometimes 
said that the nations should proceed forthwith to draw up in detail the rules 
of international law; and having done so, they should thereafter be prepared 
to submit controversies as to their respective rights and duties to an inter- 
national court and abide by its decisions. But the undertaking is far from 
being as simple as it might appear. Assuming that no more were attempted 
than to codify the existing rules of international law, apart from the merits 
of a particular rule as a standard of international conduct, the task would 
be a formidable one.^ Paradoxically enough, it will be found that it is upon 
relatively minor matters that the rules of international law are fairly clear 
and definite. It is in respect to general principles and their more immediate 
corollaries that the area of disagreement exists. 

It is common among jurists to speak of two main sources of international 
law, custom and conventions or treaties. The term sources has been used by 
writers in a number of senses. Some writers have interpreted the term to 
include the causes of international law, that is, the forces in international 
relations that have led to the establishment of the law, the social and eco- 
nomic conditions out of which the necessity of a law has arisen. Others have 
regarded as sources of international law certain historical facts, long-estab- 
lished usages and formal treaties, which have appeared to embody the 
consent of particular nations to be bound by a given rule. Again, a third 
group of writers have interpreted the word sources as meaning the evidences 
which bear witness to the existence of certain rules, the declarations or 
pronouncements or official documents which indicate that nations have rec- 
ognized an obligation to do or not do certain things. While the term should 
be more properly applied to the historical facts which embody the recogni- 
tion by states of the existence of rules of law, its use in the sense of evidences 
is readily explainable by the character of customary law.^ 

^ When it is said that custom is one of the two sources of international law, 
andjantil the twentieth century the most important source of international 
law, custom must be understood to include the long-standing recognition of 

1 Codification, as a technical problem, is discussed below, pp. 79 ff. 

® On the general subject of the sources of international law, see Finch, The Sources 0} 
Modern International Law; Lauterpacht, Private Law Sotirces and Analogies of Inter- 
national Law; P. Heilborn, “Les sources du droit international,” Recueil des Cours, Vol. 
II (t9s6— X), 5. 
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certain general piinciples as well as tlie estiiblislicd usages to which the word 
custom would seem more appropriately to apply. As we have seen, the earlier 
writers who sought to formulate rules of international law would have felt 
that they had done a poor service if they had limited Iht'ir efforts (0 discover- 
ing what were the actual practices of nations. It was precisely because the 
usages of the time were contrary to what might be e.xpecled of Christian 
nations that Grotius made his appeal to the higher law of nature; a law to 
be deduced from general principles of morality, confirmetl, it might be, by the 
practice of states, but valid whether so confirmed or not. This higher law was 
none other than that the expression of that supreme rule of international 
conduct that nations, as aggregates of individual men, are bound by the 
same laws governing men in their relations in civil society. Gradually these 
fundamental principles took more definite shape, and from constant re- 
affirmation under the practical conditions of international life they became 
more and more specific, with the result that, as sources of international law, 
they lost much of their a priori character and became tangible standards of 
international conduct.® 

At precisely what stage it could be said that the concrete application of a 
general principle acquires more authority than the principle itself in its 
abstract form it would be difficult in many cases to determine. The principle 
of the good faith of treaties is constanlly reaffirmed in its abstract form; it 
is a fundamental postulate of international society; but in the course of 
time the rule has become associated in practical diplomatic intercourse with 
a number of precedents showing how the rule has been applied under prac- 
tical conditions; and these precedents, in the form of customary interpreta- 
tions of the principle, may perhaps be more authoritative in a particular case 
than the principle itself. So also the broad principle of the sanctity of the 
ambassadorial character came in time to be reduced from its abstract form 
to a number of concrete rules covering the different relations of the ambas- 
sador to the state to which he is accredited; rules which in case of a contro- 
versy would take priority over the general principle. A forced entrance of the 
premises of an embassy by officers of the local government would be judged 
today by an appeal to fixed custom rather than to the abstract principle. 

In general the abstract principle will give way, perhaps it would be better 
to say, will be interpreted in the light of the specific rule which by time and 
practice has come to he regarded as the correct application of the general 
principle. When, in 1862, during the American Civil War, Mr. Adams ap- 
pealed to Earl Russell, asserting that: “international law represents only the 
conscience of the peoples composing the civilized nations of the world,* 
desirous, in the absence of any tribunal strong enough to enforce its decrees, 

® Brierly includes “reason” as a source of international law, explaining as follows; 
“Reason in this connection does not mean the unassisted reasoning powers of any 
intelligent man, but a ‘judicial’ reason, which means that a principle to cover (he new 
situation is discovered by applying methods of reasoning which lawyers everywhere 
accept as valid; for example, the consideration of precedents, the finding of analogies, 
the disengagement from accidental circumstances of the principles underlying the rules 
of law already established." The Law of Nations, p. 45. 
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to substitute in the place of the sword, a mode of determining differences, 
that has its only obligation in a genenal acknowledgment of certain abstract 
notions of right and wrong,” the British Prime Minister met the appeal hy 
pointing to customary rules of neutrality which clearly represented the ac- 
cepted understanding of what was right and what was wrong under the 
circumstances.* When, again, counsel for the United States before the Bering 
Sea Arbitration Tribunal appealed to the “great book of the law of nature” 
in justification of the claims made by the United States, the ironical request 
of British counsel for a citation of chapter and page of the book expressed 
the necessary subordination of the law of nature, as interpreted by the indi- 
vidual claimant, to the definite rules of customary law that had developed 
in respect to jurisdiction over the high seas. Perhaps the customary law was 
wrong in point of common justice; but however that might be, it represented 
what nations had agreed was the correct interpretation of the general prin- 
ciple, and which must therefore prevail imtil a new rule might be adopted.® 

In like manner a principle of broader application, such as the territorial juris- 
diction of states, must yield to one of narrower application, such as the 
obligation of the state to protect the life and property of aliens, which repre- 
sents a qualification and restricti^ of the broad principle under the working 
conditions of international llfe^^n the other hand, principles must prevail “ 
over practice when practice cannot be shown to be of generally acknowledged 
obligation. 

In view of the constant appeal of governments to general principles where General 
the alleged rule of custom is not clear, it would make for greater clarity if 
the general principles of morality, of equity, of justice were set apart as a ratesouicc 
distinct source of international law; and if the term custom were limited to 
practices which have grown up between states and have come to be accepted 
as binding by the mere fact of persistent usage over a long period of time. 

But the separation between general principles and established usages -as 
distinct sources of the law cannot be too rigidly made. Argument from gen- 
eral principle has so often been matched by argument from fixed practice 
that in one sense it might be said that the two processes have come from 
opposite directions to meet each other. It was the significant characteristic . 
of the development of international law during the nineteenth century that 
jurists came to make usage and custom the starting-point in the determina- 
tion of the law, and the inductive method largely succeeded to the deductive. 

To the “Positivist” the rules of customary law represented the definite con- 
sent of states to be obligated by a particular rule; to the jurist of the Grotian 


* Ponies juris gentium, Scr. B, Sec, I, Tom. I, 113. 

® The point was forcibly argued by Lord Stowell in the case of the Flad Oyen, i C. 
Rob, 13s (1799), involving the validity of the judgment of a French prize-court sitting 
in a neutral country; “Now, it having been the constant usage, that the tribunals of the 
law of nations in these matters may exercise their functions within the belligerent 
country; if it was proved to me in the clearest manner, that on mere general theory 
such a tribunal might act in the neutral country, I must take my stand on the ancient 
and universal practice of mankind, and say that as far as that practice has gone I am 
willing to go, and where it has thought proper to stop, there I must stop likewise.” 
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school they represented inferences from fundameiUal principles which must 
be regarded as correct by the fact of being generally accepted. Unfortunately 
both groups were so impressed by the vast body of detailed practice that 
they lost the earlier critical faculty which might have given a better direction 
to the development of the law.® 

'' Turning from geiieial principles to customary law in the more limited 
sense of established usages which have come to be regarded as having an 
obligatory character, we find ourselves in the presence of a vast body of 
detailed rules which, until the turn of the twentieth century, constituted the 
chief body of international law. Many of these rules, such as those relating 
to maritime warfare, had their origin in the practice of a single state which 
was able to impose its will until the rule came to be accepted by other states 
without protest. Other rules, notably those relating to commerce, had their 
origin in the voluntary practice of a small group of states, and being found 
useful and convenient, were gradually accepted by other states until the 
established practice became a binding rule. Customary law was thus almost 
of its very nature an uncertain law. Upon matters of obvioius convenience 
there was less difficulty in determining the existence of a well-established 
usage and in reading into it the force of an obligatory custom. Hut in other 
cases, where there were conflicting interests, there wrus ample room for contro- 
versies between foreign offices. The question was, at what point in Its devel- 
opment from particular to general usage could a practice be said to have 
hardened into custom? In the absence of an international court competent 
to decide according to precedent, governments were often at a lo&s to agree 
upon the number of reiterated acts which might be held to constitute regular 
observance, or upon the frequency of the affirmation of a particular principle 
necessary to show general acceptance. The small number of cases in which 
the facts presented were substantially the same added to the difficulty of 
deducing a common rule to cover the special situation,'' 

A second and more serious defect of customary law was the fact that by 
reason of its slow growth it could not keep pace with the changing relations 
of states. International law thus in many important features lagged far 
behind the newer phases of international relations brought about in the 
nineteenth century by the improvement in the means of communication be- 
tween state and state and by the increasing complexity of international fi- 
nance and trade. The customary law of neutrality was regularly violated in 
its existing form before the need of changes in the law was recognized.® 
Moreover, customary law, being based upon precedent, was unable to fill up 

j 

In more recent years tlie tendency has been to revive the conception of “general 
principles of law” as a source of international law. See the contributions to this subject 
by Verdrobs, Annuaire ie I'lnstitni de Droit International, 1932, pp. 283 ff.; 1934, pp. 
490 ff.; 1937, pp. 183 ff.; ReetteU des Cows, Vol. 52 (193S — II), 195. Set also K. Strupp, 
ibid., Vol. 33 (1930—111), 357; M. Habiclit, ibid., Vol. 49 (1934 — HI), 281. 

J Compaie, for example, the conflicting decisions of the British High Couit of Ad- 
miralty and of the Supreme Court of the United States in the matter of the exemption 
of enemy fishing boats from captme in time of wai. Sec below, p. S!)3 

» Sec below, Chap. XXXIU, passim. 
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the gaps in international law as these were disclosed by the development of 
clearer conceptions of international justice. Many of the important reforms 
of the law came about by the action of a single state or group of states 
asserting claims not previously admitted and maintaining them in the face 
of opposition, until at last inherent justice and moral pressure succeeded in 
winning general recognition of the claims as legal rights.®' 

The peculiar character of customary law, based upon the recognition of Evidences 
an obligation as manifested in repeated acts and professions, made it neces- ary law 
sary to examine carefully the evidences which bore witness to the recognition 
by states of a particular rule, so much so that the evidences of customary 
law became scarcely distinguishable from the customs themselves which made 
up the law. Obviously the primary evidences should have been the documents 
of the foreign offices of the several states containing the record of interna- 
tional practice and the negotiations attending the settlement of international 
disputes.’ “ But these not being generally accessible, it was left to jurists and 
scholars to compile the rules of international law from such historical ma- 
terials as might be available to them. So important were the works of jurists 
in the earlier stages of international law that a number of them might prop- 
erly be classed as secondary sources of the law. As we have seen, the great 
treatise of Grotius would have fallen short both of the author’s high purpose 
and of the world’s needs had he been content to do no more than record the 
actual practices of the nations. The urgent task, as he felt, was not to set 
forth the uncertain and unjust usages of the time, but to lay down better 
rules of conduct based upon inferences from moral principles acknowledged 
in the abstract but consistently violated ; and his appeal from existing prac- 
tice to the ideal conduct was so forcible that his words became authoritative 
and statesmen relied upon his judgments as the correct inference from 
accepted general principles. The treatise published by Vattel in 1758 won 
for itself the approval of statesmen as a correct statement both of abstract 
rules and of concrete practices; it became the reference work of foreign 
offices and was quoted with finality in diplomatic negotiations and in the 
decisions of national courts.’^ 

Since the eighteenth century the works of publicists have been limited Works of 
more strictly to evidences of international law. These writers, said Wheaton, CTidmees * 
writing in 1836, “are witnesses of the sentiments and usages of civilized 
nations, and the weight of their testimony increases every time that their 
authority is invoked by statesmen, and every year that passes without the 
rules laid down in their works being impugned by the avowal of contrary 
principles.’’ ’“A sentence from the opinion of the Supreme Court of the 
United States in the case of the Paquete Habana^^ has become almost das-# 

B The right of expatriation, asserted by states in favor of their naturalized citizens, is 
a notabie instance. See below, p. 258. 

10 See below, p. 76. 

11 See above, p. SJ. 

Elements of Intel national Lav>, § ij. 

17s U.S. 677, 700 (igoo). Fenwick, Coses, 12. 
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sical. The question at issue wiis the' lc(>.ilily of the ciiiUiire .durinp: the 
Spanish-American War of certain enemy fi'-liing-vessels which it was alleged 
were exempt from capture by international custom. After an elaborate review 
of international practice in favor of such exemption and of the authorities 
supporting it, Justice Gray, referring to the works of jurists and commenta- 
tors as witnessing the customs and usages of civilized nations, explained that: 
“Such works are resorted to by judicial tiibunals, not for the speculations 
of their authors concerning what the law ought to be, but tor trustworthy 
evidence of what the law really is.” ^^le works of great writers must, how- 
ever, be used with the caution that they have often failed to clLstinguish 
sharply enough between rules that have been generally adopted by the 
nations as a body and those to which two or more nations, their own in- 
cluded, have given their consent. Moreover, many writers have been inclined 
to adopt the r 61 e of advocates in the endeavor to show that the practice of 
their own country was the correct rule of law on controversial questions. At 
the present day, however, increasingly high standards of scholarship have 
now given us a collection of texts and monographs in which the student may 
find the law stated with every effort on the part of the author to be strictly 
historical and impartial. 

Other evidences of international law, to be used with even greater caution 
than the works of great writers, are the decisions of international and national 
courts. In the case of the former, it must be observed that their jiiri.sdictiou, 
being purely voluntary, has in many instances arisen out of an agreement, 
known as a compromis, entered into by the parties defining the is.sue and at 
timesjaying down the principles by whicli it is to be decided.'^ fn conseeju- 
ence, the decisions of international arbitration courts do not always, even in 
intent, represent the application of the rules of customary international law. 
Moreover, arbitration courts are not bound by the decisions of former courts 
as precedents, although the cases submitted to arbitration in the past have 
■related to so wide a range of subjects that there has been little opportunity 
of testing the weight that might normally have been attributed to previous 
decisions. Decisions of the new International Court of Justice, like those of 
its predecessor the Permanent Court of International Justice, have no binding 
force except between the pai'ties and in respect to the particular case before 
the court. On the other hand the Court is specifically instructed to decide 
cases before it in accordance with international law as established by various 
evidences enumerated in the Statute; so that its decisions, like those of its 
predecessor, may be expected to become influential precedents for future 
dedsions, and to be in their turn not merely evidences of the correct inter- 
pretation of the law but authoritative sources of it.^“ 

See, for example, the Three Rules of the Treaty of Washington, adopted m 1871 for 
the guidance of the Geneva Arbitration Tribunal. Below, pp. 313, Si 4 > 

See below, pp. 329, 530. 

The subject is exhaustively treated in Lauterpacht, The Fwiction oj Lava in the 
International Community, passim, and in The Development of International Law by the 
Permanent Court of International lustice. 
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With respect to the judRments of national courts, and in particular of 
national prize-courts, it is important to observe that they represent merely 
tlie decisions of domestic tribunals upon the points of law involved, and even 
when not controlled by enactments of the national legislature they tend to 
reflect the local interpretation of general principles. But in so far as national 
courts undertake to establish the true rule of international law to be applied 
to the case before them, their method of reasoning and their display of his- 
torical learning will have the same value as evidence of the law, and a corre- 
sponding influence upon the development of it, as the works of international 
jurists above mentioned. In the case of Thirty Hogsheads of Sugar v. Boyle, 
Chief Justice Marshall laid down the rule that “the decisions of the courts of 
every country, so far as they are founded upon a law common to every 
country, will be received, not as authority, but with respect. The decisions of 
the courts of every country show how the Law of Nations, in the given case, 
is understood in that country, and will be considered in adopting the rule 
which is to prevail in this.” Sir William Scott, in the leading case of the 
Maria,^^ laid down as the true rule for the judgments of national prize-courts 
that it was the duty of the court “not to deliver occasional and shifting 
opinions to serve present purposes of national interest, but to administer with 
indifference that justice which the Law of Nations holds out, without distinc- 
tion, to independent states, some happening to be neutral, and some bellig- 
erent: the seat of judicial authority is indeed locally here, in the belligerent 
country, according to the known law and practice of nations, but the law 
itself has no locality.” Again, in the case of the Recoveryi‘-'‘ it was said that 
“it is to be recollected that this is a Court of the Xaw of Nations, though ' 
sitting here under the authority of the king of Great Britain. It belongs to 
other nations as well as to our own; and what foreigners have a right to 
demand from it is the administration of the Law of Nations simply.” 

Nevertheless, in spite of these high ideals of the duty of national prize- 
courts, one has only to compare the British law of prize with the claims of 
France and Holland at a given period to find that what is laid down by the 
British courts as international law is frequently the British interpretation of 
that law.*" A similar bias, dictated by the emergency of the occasion, is to be 
observed in the decisions of the American courts in cases arising out of 
captures for carriage of contraband and breach of blockade during the Amer- 
ican Civil War.*'* On the other hand, the decisions of national courts are 
facts, positive in character and forming a definite starting-point from which 
rules of lav/ may develop and have in the past developed. Their influence 

9 Cranch jgi, 198 (1815). Fenwick, Cases, 30 n. i. 

I C. Rob. 340 (1799). Fenwick, Cases, 791. 

6 C. Rob. 341 (18077, 

20 "It has been found, however,” says Hyde, “that even when not restrained by the 
tenor of local statutory or other regulations, the natural prejudices of the most enlight- 
ened and scrupulous tribunal established under belligerent authority tend to weaken its 
impartiality and to diminish foreign respect for its conclusions.” International Law, I, 
§ 3. It is this limited application of judicial deciaons that constitutes one of the serious 
objections to the teaching of inlematronal law by the exclusive use of the “case system.” 

21 See below, pp. 63S, 638. 
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has in many cases been decisive in determining the policy of the home gov- 
ernment, overruling all but the affirmative commands of the uiitional legisla- 
ture. Moreover, where founded upon what are believed by the national court 
to be general principles of justice as well as concrete rules of international 
law, these decisions have frequently been persuasive with foreign courts as 
evidence of the rule which it has not been possible to discover from general 
practice. This reciprocal influence of foreign judgments has undoubtedly 
tended to strengthen the general sense of a higher law pervading the interna- 
tional community as a whole. If international law .should become ultimately 
a part of the law of each separate state, on a par with legislative enactments, 
the decisions of national courts may be expected to exercise an important 
influence upon the development of international law.^^ Especially is this 
likely if in time states should agree to permit an appeal from national courts 
to an international court of justice, when questions of international law are 
at issue. 

Within recent years it has become the practice for governments to publish 
volumes of official documents, such as Papers Relating to the Foreign Rela- 
tions of the United States, containing correspondence with foreign nations, 
as well as decrees, proclamations, special instructions to the various branches 
of the government, and other acts bearing upon international relalions.“'' 
Moore’s Digest of International Law, published in 1906, was one of the most 
valuable collections, selected from llie archives of the United Statos Depart- 
ment of State. During the first World War a number of governments began 
the practice of issuing official “white,” “blue,” “red,” and other colored 
“books” containing diplomatic correspondence and goveiuimental decrees and 
pronouncements. More recently Hackworth’s Digest of International Law, 
compiled in the tradition of Moore’s Digest, makes clear both the interpreta- 
tion by the United States of general principles as well as the body of estab- 
lished usages which the United Slates regards as having the character of 
international obligations.*^ 

In contrast to general principles and to customary law, a third source of 
international law, now become of dominant importance, is to be found in the 
various treaties which embody the express consent of the nations to the rule 
or rules laid down in the treaty. It must be noted, however, that treaties are 
sources of international la.w only when adopted by the nations as a body. 
Treaties between two individual states are law as between the parties, but 

) 

** On the general subject, see Lauterpacht, “Decisions of Municipal Courts as a Source 
of International Law,” British Year Booh, 1929, p, 65, not including, however, the deci- 
sions of prize-courts; Wright, The Enjorctment of International Law through Municipal 
Law in the United States. Article ,s8 of the Statute of the International Court of Justice 
authorizes the Court to apply the judicial decisions of national courts as “subsidiary 
means for the determination of rules of law.” See also the case of the Lotus, below, 
p. 272. 

The series, beginning in 1870, is now down to 1931, It succeeded to the earlier Am, 
Stale Papers, Foreign Rdalions. British and Foreign State Papers, issued by the Foreign 
Office oi Great Britain, reached a total of 1.17 volumes in 1919. 

«*Vols, I-VIII {1940-1944). 
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can obviously create no obligations on the part of other states, They have 
been called, for want of a better name, “particular international law.” They 
are no more than contracts between two parties looking to their separate 
interests, as in the case of private contracts between citizens under municipal 
law. If, however, similar bilateral agreements are entered into by all the 
states of the world taken two by two, as in the case of extradition treaties, a 
point may be reached where such treaties become practically equivalent to 
a source of international law. 

Distinct in character are the so-called “law-making treaties,” entered into “Law-ma 
by a smaller or larger group of states acting in their common interest and “s 
later acquiesced in by other states or formally adhered to under a clause in 
the treaty inviting such adherence. The Peace of Westphalia of 1648 laid the 
foundations of the modern system of sovereign states.’*’’ The Congress of 
Vienna assumed, as we have seen, the rdle of a great law-making body; and 
a number of agreements resulting from its deliberations, such as the interna- 
tionalization of the Rhine and the classification of diplomatic officers, became 
in time the law of all Europe.*® So also, the Declaration of Paris of 1856, 
originally the law merely between the limited group ol signatory states, be- 
came subsequently the law of all nations in respect to privateering and 
certain rights of neutrals in time of maritime war.” The Geneva Red Cross 
Convention of 1864 is a similar instance of a treaty adopted by a group of 
powers and later adhered to by practically all states. Such treaties become a 
true source of international law when, and only when, the subsequent acces- 
sion of a large number of states has changed the limited agreement to a 
general one. 

Later in the nineteenth century began the series of general international 
conventions adopted by congresses and conferences which met to provide for 
the administration of certain common economic and social interests that had 
come to be recognized as calling for definite regulation.*® Instead of seeking 
to regulate the conflicting claims of particular nations these conventions were 
concerned with the promotion of the public welfare of the whole international 
community. In certain cases they created “unions,” or special associations of 
the contracting parties for the furtherance of the particular object of the 
agreement.*® Conspicuous among these conventions were the Universal 
Postal Convention of 1874, the Convention for the Protection of Industrial 
Property of 188 the Convention for the Suppression of the African Slave 
Trade of 1890, the International Sanitary Conventions of 1903 and 1913, the 
Agreements for the Suppression of the White Slave Traffic of 1904 and 1910, 
and the White Phosphorus Convention and the Convention Prohibiting Night 
Work of Women of 1906. 

See above, p. 13. 

28 See above, p. is, and below pp. 388, 463. 

27 See below, pp. 583, 634. 

28 See below, Chap. XXV. 

20 See below, pp. ig6 fi. 
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The meeting of the First Hague Conference in 1899 gave a more 
l.iRut' definite and recognized position to treaties as a direct, if not immcdiale, 
'Scrciicos so'^rce of international law. At this conference important agreements, tech- 
nically called “conventions,” were entered into which gave universal applica- 
tion to certain existing usages of limited practice, abolished certain others, 
prescribed new rules of international conduct, defined rights, and imposed 
definite obligations. The Hague Conference of 1907, attended by practically 
the entire body of states, went still further in concluding general conventions, 
although, as in the case of the conference of 1899, the agreements related for 
the most part to the conduct of war. Several qualifications must, however, be 
made in respect to the Hague conventions as sources of international law: 
first they became binding only upon ratification by the several states acting 
individually; second, the condition attached to them, to the effect that they 
might be at any time denounced by the parties to them upon giving due 
notice, made it impossible from the start to consider them as settled law; and 
third, certain of them were not to be binding even between the powers that 
had signed and ratified them in case third states, not parties to the convention, 
became involved.*” It must be noted also that many of the provisions of the 
Hague conventions merely codified existing custom; and in consequence the 
rule so codified continued to be binding as customary law, even where the 
formal convention failed of ratification or whore it came to l)e denounced 
alter having been ratified. 

Increase ot With tlie establishment of the League of Nations in 1920 a great impulse 
[rraUer*^'^' <^0 til® promotion of common international interests by means of 

ynceigao general international conventions, more accurately described as multipartite 
treaties. The Covenant of the League was Itself a law-making treaty of first 
importance, prescribing new principles of international law and creating 
obligations for its members of a character hitherto not within the general 
scope of the law.®'** Other articles of the Treaty of Versailles were also of a 
law-making nature, although in lesser degree than the Covenant. The meet- 
ings of the Assembly of the League became a public forum for the discussion 
of international conditions requiring regulation, and numerous multipartite 
treaties had their origin in its resolutions, Conferences and congresses deal- 
ing with economic and social interests multiplied in number,** The Interna- 
tional Labor Office became the source of an elaborate series of treaties 
looking to the adoption by states of uniform legislation in the special field 
of the protection of labor.*® So vast was the body of these multipartite 

With the exception of the United States and Mexico, the American republics were 
not represented. 

The failure, for example, of Serbia to ratify the several Hague conventions of 1907 
relati^ to the conduct of war had the effect, in 1914, of rendering, the conventions 
technically not binding upon the other belligerents who bad ratified them. Sec below, 
p. S 4 S. 

** See above, p. jj. 

38 Notably the General Act for the Pacific Settlement of Disputes, 1928. 

4 8(1 See below. Chap. XXI, “International Cooperation for the Promotion of Economic 
and Social Interests," p. 488. 

88 For the activities oi this important international orgamzation, see below, p. zoo. 
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treaties that, considered in themselves, they constituted an impressive body 
of law, overshadowing the shortcomings of the system of collective security. 
The term "international legislation” was used to describe them, as if they were 
equivalent almost to the enactments of an international legislature.®" 

In addition to formal multipartite treaties as a source of international law 
mention must be made of the resolutions and declarations of international 
conferences, and particularly of the inter-American regional conferences and 
consultative meetings."^ Jurists are not yet in accord as to the legal force of 
these declarations and resolutions. Inasmuch as they do not call for ratifica- 
tion by the regular constitutional procedure for treaties, they may seem to 
create purely moral obligations, similar to declarations of intention under the 
private law of contracts. On the other hand they have in many cases been 
regarded de jacto as creating binding obligations, so that a state neglecting 
to comply with them may be called to account by the other parties to the 
declaration. Such, for example, has been the attitude of the great majority of 
the American republics in respect to the obligations created by a number of 
the resolutions adopted at the Meeting of Foreign Ministers at Rio de Janeiro 
in ig42."® In 1045 the American states assembled at the Conference on 
Problems of War and Peace spoke of having been incorporating certain 
principles into their international law since 1890 “by means of conventions, 
resolutions and declarations.” 

The Charter of the United Nations makes provision that the General 
Assembly shall initiate studies and make recommendations for the purpose 
of "promoting international cooperation in the political field and encouraging 
the development of international law and its codification.” "" The provision 
expresses, in respect to the codification of international law, an objective 
which jurists have long had before them, but which for a variety of reasons 
they have made little progress in attaining. What promise does the organiza- 
tion of the United Nations hold out that the codification, thus far largely 
unattainable, may now be realized? The inquiry obviously involves a further 
inquiry into the nature of “codification” as applied to international law, the 
scope of the rules to be codified, and the processes by which the objective 
may be brought about. 

The term “code” has been used historically to cover a wide variety of rear- 
rangements and restatements of the rule^ of law.*" In the case of international 

See Hudson, International Legislation, Vol. I, Introduction. 

The difficulty of obtaining ratification of formal conventions led the Lima Con- 
ference of ig^8 to formulate not only its lesser agreements but its more important ones 
in the form of resolutions or declarations. Compare, in point of content, the Declaration 
of Lima with the Convention for the Maintenance, Preservation and Reestablishment of 
Peace, adopted at Buenos Aires in ig.sS. 

as Note, in particular, tbe resolution (I) on Breaking of Diplomatic Relations and 
the resolution (XVII) on Subversive Activities. C. G. Fenwick, “The Third Meeting of 
Ministers of Foreign Affairs at Rio de Janeiro," Am. Journal, Vol. 36 (1942), 169 if . 
See below, pp. 205, n. 58; 621. 

Art. 13, 1, b. 

The literature ot the subject is extensive. Sec, on the general subject, Alvarez, La 
codification du droit international (1912) ; Politis, Les nouvelles tendances du droit 
international, 193 ff.; P. J. N. Baker, “The Codification of International Law,” in British 
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law codification has taken three more or less distinct forms: (i) an attempt 
to state in systematic form the rules actually in force between states; (2) 
the compilation of the rules in force, modified by such amendments as have 
been regarded as necessary to bring the existing law into closer touch with 
the needs of the times and the standards of just and humane conduct; and 
(3) the complete reconstruction of the whole system of existing law based 
upon new principles and conforming to ideal standards of conduct. Few of 
the proposed codes have adhered to the first form. For internalionaMaw has 
been so obviously defective in many of its branches that it would be difficult 
for the compiler of the code to escape the desire to improve upon existing 
conditions. At the same time, in view of the uncertain character of a number 
of the older rules of customary law, it has not been possible to draw a sharp 
line between rules actually in force and rules which the compiler has believed 
should be in force. It should also be observed that in a number of cases the 
more idealistic codes have proved to be practical anticipations of the future. 

A distinction should be made between codes formulated by Individual 
jurists, or by private groups of jurists, and codes formulated by international 
conferences called for the specific purpose of formulating codes to be sub- 
mitted to the separate states for their ratification. In many cases codes 
formulated by private groups, such as the Institute of International Law, 
have later been taken as the bases of international conventions, and have 
thus exercised an important influence upon the development of the law." 

In substance, if not in form and arrangement, the various texts and treatises 
on international law might fairly be brought under the head of codes. The 
older treatises of Grotius and of Vattel undertook to present both principles 
and practice in an orderly and logical form, and, as has been seen, their 
influence extended far beyond the original authority of tlie rules they set 
forth.*® In lilce manner most of the more recent treatises on international 
law represent an attempt to set forth existing practice in a systematic ar- 
rangement. The more original of them, such as the treatises of Phillimore, 
Hall, Heffter, Rivier and Nys, might, in respect to classification of subject- 
matter and analysis of general practice, be regarded as informal codifications 
of the law.*® The specific rules they set forth might readily, if the authors 
had so chosen, have been presented in more systematic form, accompanied by 
a commentary showing the origin of the rule and the extent of its practical 
application. 

Year Booh, V (1934), 38; addresses by J. W. Garner, A. S. de Bustamante, G. Wickei- 
sham, and others, Proceedings, Am. Soc. Int. Law, 1926, pp. 27, 108, 12 1; M. 0 . Hudson, 
“The Piogressive Codification of International Law,” Am. Journal, Vol. 20 (1926), 655; 
C. de Visscher, “La codification du droit international,” Recued des Cours, Vol. 6 (192S — 
I), 329; United Nations Documents, Am. Journal, Vol. 41 (1947), Supp., 29. 

ii fact, with the exception of the studies undci taken by the Codification Committee 
of the League of Nations, the important work of codification has always been done by 
private bodies in advance of the meeting of the international conference. 

*2 See above, pp. ji, 54. 

Art. 18 of the Statute of the International Court of Justice instiucts the court to 
apply, under restrictions as to the force of precedents, “judicial decisions and the teach- 
ings of the most highly qualified publicists of the various nations, as subsidiary means 
for the determidation of rules of law.” 
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Among writers who presented their subject in the strict form of a code Formal 
the project of the Swiss-German jurist, Bluntschli, is outstanding.'* This 
code, drawn up in 862 articles, followed the traditions of codification both in 
content and in form. Bluntschli announced that it was his intention “to 
formulate clearly the existing ideas of the civilized world.” Unhappily in 
his day this included the principle that “when controversies can not be 
settled by peaceful adjustment, and when arbitration appears to be imprac- 
ticable, the injured state has the right to take the law into its own hands.” 

An attempt at codification in the broader sense is to be seen in the Drajt 
Outlines of an International Code, published by David Dudley Field in 1872 
in the form of an international statute of 1,008 articles, supplemented with 
notes explaining and justifying the rules laid down.*® More progressive than 
either of these was the code published first in i8qo by the Italian jurist, 

Pasquale Fiori, under the title, II diritto internazionali codificato e la sua 
sanzione giuridica.*'' The fifth edition, published in 1915, embraced 1985 
articles covering the whole field of international law.®® Internoscia’s Code, 
published in New York in 1910, was similarly progressive in character.®® 

The code published at Rio de Janeiro, in Portuguese, by the Brazilian jurist, 

Epitacio Pessoa, was significant not only because of its scientific character 
but because of its attempt to relate inter-American law to general interna- 
tional law.”® 

The American Civil War marked the beginning of a long succession of Codifica- 
efforts to codify the laws of war. In 1863 Francis Lieber prepared, at the laws oi wai 
request of President Lincoln, a draft code of the laws of war on land, which 
was officially published under the title. Instructions for the Government of 
the Armies of the United States in the Field.^^ The following year, in 1864, 
a conference of die representatives of twelve powers met at Geneva and 
sought to bring together the best existing practice on the subject of measures 
for the relief of the wounded on the field of battle and the immunities of non- 
combatants engaged in caring for them, resulting in the adoption of the first 


Das nioderne Vblkerrerht der civilisirten Staten als Recklsbtich dargestellt, 3rd cd. 
(1878). French trans., Le droit international codifii (3rd ed. 1881). 

*■' Introduction, § 2. 

The code was the contribution of the author to the work of a committee of the 
British Association for the Promotion of Social Science, which had been appointed to 
draw up a complete code of international law. In the preface to the first edition the 
author states that “the scheme embraced not only a codification of existing rules of 
international law, but the suggestion of such modifications and improvements as the 
more matured civilization of the present age should seem to require.” 

Fifth edition (1915). Translated into English by E. M. Borchard (1918). 

The author desenbes his purpose as being “to set forth international law, taking 
into account the existing law and such rules as may be capable of becoming law.” Bor- 
chard’s trans., p. 78. 

m iffu) Code of International Law. The code was published in three languages, Eng- 
lish, French, and Italian, in parallel columns. 

so Projecto de Codigo de Direito Intemacionol Piiblico, igii. Senhor Pessfia was sub- 
sequently President of Brazil, 1919-1922. For a resume of his contributions to the science 
of international law, see J. B. Scott, “The Gradual and Progressive Codification of Inter- 
national Law,” Am. Journal, Vol. ai (1927), pp. 417, 443. 

For the text of the Instructions, see Wilson, International Law, 8th ed.. Appendix I." 
Refei cnees to specific articles of the Instructions will be found under the laws of war. 
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Red Cross Convention.''^ Later amendments to this convention were adopted 
in 1868, but they failed of ratification. In 1874 the reprc.senlatives of the 
leading powers met at Brussels, at the invitation of the t'zar of Russia, to 
undertake a draft code of the laws of war on land, The conference drew 
freely upon the draft prepared by Francis Lieber, but its code of some sixty 
articles, known as the Declaration of Brussels, failed of ratification."-' 

Private organizations now took up the work, and in 1880 the Institute of 
International Law published a Manual of the Laws of War on Land.^'^ 
Numerous lesser attempts followed, but it was not until 1899 that the group 
of powers assembled at the Hague “International Peace Conference” suc- 
ceeded in drafting the Convention Respecting the Laws and Customs of War 
on Land."" The Hague Conference of 1907 carried on the work of codifica- 
tion, extending it to include the rights and duties of neutral powers and 
persons in maritime war. At the same time the Conference adopted a number 
of other conventions relative to the conduct of hostilities and the mutual 
relations of the belligerents."" By this time, however, the humanitarian aspect 
of the codification of the laws of war had become subordinated to the polit- 
cal; and the leading military and naval powers were primarily concerned 
with adopting rules from which they might derive a relative advantage in 
the coming war which they looked upon as inevitable. The London Naval Con- 
ference of 1908-1909 undertook the more difficult task of the codification of 
the “generally recognized principles of international law” in re.spect to mari- 
time war; but here the conflict of interests was irreconcilable."’ When war 
actually came only the fundamentally humanitarian provisions of the Hague 
codes survived, and even these could not stand the strain of new instruments 
of warfare. 

oodifica- The years following the first World War and the establishment of the 
ju”pice*of League of Nations witnessed a concentration of effort upon the codification 
of various branches of the substantive law."" A new direction was given to 
codification by the Committee of Experts for the Progressive Codification of 
International Law appointed by the Council of the League of Nations in 
pursuance of a resolution of the Assembly of September 22, 1924. This 
committee submitted a series of questionnaires to the several governments, 
as a result of which seven subjects were submitted as “ripe” for codification.-"'' 
At its meeting in September, 1927, the Assembly of the League of Nations 

For the text of the Red Cross convention, see Higgins, The Hague Peace Confer- 
ences, p. B. 

"" For the text of the declaration, see Higgins, op. cit., p. 273. 

See the Annuaire of the Institute; also Resolutions of the Institute of International 
Lav), edited by J. B. Scott (1916). 

so For the text of the convention, see Scott, Hague Conventions and Declarations, p. 100. 

For the texts, see ibid., pp. 41 ff, 

e^For the text, see Higgins, op. cit., 540; Charles, Treaties, 266. The Declaration failed 
of ratification. See below, p. 613’. 

e* The Washington Conference of 1921-1922 went beyond its primary task of agree- 
ing upon a limitation of armaments by drawing up rules of warfare restricting the use of 
poisonous gases and the methods of submarine warfare ; but its labors in this field must 
be classed rather as new legislation than as the codification of existing law. 

so Am. Journal, Vol. 22 (1928), Special Supp., 4. 
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acloiJled a resolution deciding to submit for examination to a first Codification 
Conference the questions of Nationality, Territorial Waters, and Respon- 
sibility of States for Damage Done in Their Territory to the Person or 
Property of Foreigners."® A preparatory committee was appointed to prepare 
bases of discussion for the conference. The conference itself met at the Hague 
in March-April, 1930, and succeeded in drawing up a convention on Na- 
tionality which was signed by thirty-one states.®’ The two other questions 
were left for future consideration.®® 

Paralleling the work of the League of Nations were the efforts of numerous 
scientific bodies, among which may be mentioned the Institute of Interna- 
tional Law, the International Law Association, and a group known as Re- 
search in International Law, working under the direction of Manley 0 . 
Hudson. The Institute of International Law made notable contributions in 
almost every branch of the law: the status of aliens, denial of justice, com- 
petence of courts in regard to foreign states, navigation, nationality, treaties, 
diplomatic privileges, the laws of war and of neutrality, and numerous other 
topics.®" The International Law Association prepared projects both in the 
field of substantive and of procedural law.®* Its most notable contribution, 
the so-called “Budapest Articles of Interpretation of the Pact of Paris,” fell 
outside the strict field of codification.®® Research in International Law pre- 
pared a series of draft codes upon a number of topics considered ripe lor 
codification, collaborating as far as possible with the work of the League of 
Nations. The codes prepared by the Harvard Research were accompanied by 
elaborate commentaries explaining the relation of the proposed rule to the 
existing law and justifying the position taken by the group.®® 

During this period the older conception of codification as a systematic 
presentation of the whole body of international law was abandoned, and it 
came to be generally recognized by scholars that the work of codification 
must be carried out topic by topic if it was to make any significant contribu- 
tion to the development of international law. At the same time it had come 

®®Aw. Journal, Vol. 22 (1938), Special Supp., 331. 

®' For the text of the convention, see Am. Journal, Vol. 24 {1930), Supp., 192 ff. For 
a discussion of the convention, see below, p. 361. 

On the question of codification in connection with the work of the League of 
Nations, see M. 0 . Hudson, “The First Conference for the Codification of International 
Law,” Am. Journal, Vol. 34 (19.30), 447. For adveise criticism, see J. L. Brierly, “The 
Future of Codification,” British Year Book, XU (1931), i. 

Anniiatre de I'Instilul de Droit Intfriiational. The Institute was founded in 1873 
at Ghent, in Belgium; it meets periodically and ite codification projects are to be found 
in the successive issues of the Anntiaire. See J. B. Scott, “The Institute of International 
Law," Am. Journal, Vol. 31 (1937), 716 ff. 

a* The Association was founded in 187.3 under the title Association for the Reform and 
Codification of the Law of Nations. 

«!■> See below, p. 615. 

®® Taken as a whole the work of Harvard Research was the most important contribu- 
tion to the codification of international law during the period between the two World 
Wais. The codes related to Nationality, Remonsibility of States for Damage Done in 
their Territory to the Person or Property ot Foreigners, Territorial Waters, Diplomatic 
Privileges and Immunities, Legal Position and Functions of Consuls, Competence of 
Courts in Regard to Foreign States, Piracy, Law of Extradition, Jurisdiction with Re- 
spect to Crime, Law of Treaties, Rights and Duties of Neutral States in Naval and 
Aerial War, and Rights and Duties of States in Case of Aggression, 
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to be realized that until the problem of collective security could be solved 
there were many fields of international relations which could not be brought 
for the time within the framework of rigid rules of law. The uncertainly us 
to the success of the system of collective security established by the League 
of Nations also explains how scientific bodies could devote so much of their 
attention to codes of land and maritime warfare."" Harvard Research, finding 
it impossible to secure agreement among its members in respect to a proposed 
codification of the traditional law of neutrality, compromised by preparing 
two codes, one on the Rights and Duties of Neutral Stales in Naval and 
Aerial War and a second on Rights and Duties of Slates in Case of Aggres- 
sion."" Both were doomed to witness a war in which rules of law hitheito 
believed to impose restraints upon belligerents were swept away by a tidal 
wave of fanatical lawlessness unknown in modern times. 

The inter-American community, from the time of its first organization as 
a regional group, has manifested a special interest in the work of codifying 
international law and has established special agencies to that end. As early 
as the conference held at Mexico City in 1901-1902, a convention was signed 
providing for the formation of codes on public and private international 
law."'' The Conference of 1906 assigned the work of codification to an Inter- 
national Commission of Jurists, to be composed of one member from each of 
the signatory states.’" Distinct from this commission was the unofficial group 
of jurists who, in 1915, formed the American Insliliilc of International 
Law,” The Institute, although unofficial in character, coilpcraled closely with 
the steps taken by the several inter-American conferences. Us first code was 
published in Washington in 1916 under the title: “Declaration of the Rights 
and Duties of Nations.” ” In 1924, the Institute, acting upon invitation of 
the Governing Board of the Pan American Union, submitted a series of Uiirty 
"projects of conventions,” which were in turn transmitted to the Interna- 
tional Commission of Jurists. The Commission, meeting in Rio dc Janeiro 
in 1927, elaborated a series of twelve “projects of international public law,” 
unofficially designated as “American international law.”’® These projects 
were presented to the International Conference of American States which 
met at Habana in 1928, and seven of them were adopted as conventions. 
These dealt respectively with the following topics: (i) The Status of Aliens, 
(2) Duties of Neutral States in the Event of Civil Strife, (3) Treaties, 


See the drafts prepared by the Institute of International Law and the International 
Law Association, as well as the drafts prepared by the Commission of Jurists which 
met at the Hague in igaa-igas in pursuance of a resolution of the Washington Confer- 
ence on the Limitation of Armament. 

The second of the two codes was an ingenious attempt to reconcile neutrality with 
the principle of collective security 

International Conferences of American States, 1889-1928, p. 69. 

’’^ihid., 14+, 

''1 The organization of this body and its objectives are described in The American 
Institute of International Law: Its Declaration of the Rights and Duties of Nations 
Ta For the text of the Declaratioir, see op. cit., p. 87. 

r>For the texts of the projects, see Am. Journal, Vol. 22 (1928), Supp. 2.14 ff. 
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(4) Diplomatic Functionaries, (5) Consular Agents, (6) Maritime Neutral- 
ity, and (7) Asylura.^'^ 

Thereafter the American states sought to promote the work of codification 
by creating new agencies, the Permanent Committees of Rio de Janeiro, 
Habana and Montevideo,^® the Committee of Experts, consisting of seven 
jurists, and a new International Conference of American Jurists to be en- 
dowed with plenipotentiary powers.^® Upon the outbreak of war in 1939 the 
Inter-American Neutrality Committee was created, and in 1940 it was as- 
signed the function of preparing a draft convention which was to cover “all 
the principles and rules generally recognized in international law in matters 
of neutrality.” In 1942, after the entrance of the United States into the 
war, the Inter-American Juridical Committee, successor to the Neutrality 
Committee, was called upon "to develop and coordinate the work of codify- 
ing international law, without prejudice to the duties entrusted to either 
existing organizations.” Three years later, the Conference on Problems of 
War and Peace, meeting at Mexico City, sought to organize the work of 
codification more effectively by recommending to the American Governments 
that the In ter- American Juridical Committee be entrusted with “the functions 
of a central agency for the codification of public international law.” 

The process of codification must be kept distinct from other methods of 
developing international law, such as the adoption of international conven- 
tions dealing with subjects not hitherto within the domain of international 
law, and the slower but none tlie less effective process of judicial decision. 
It is to be expected that the process of international legislation under the 
auspices of the United Nations will result in closing numerous “gaps” in die 
law; but in so far as the subject-matter of these conventions may be fields 

~^Inl, Conferences of Ant. States, 1889-1928, pp, 415-436; Am. Journal, Vol. 22 
(192S), Supp., 136 ff. The Conference at Habana also adopted a Convention on Private 
International Law, to which the Bustamante Code was attached. Conventions were also 
adopted at the Montevideo Conference of 1933. dealing with nationality, the nationality 
of married women, extradition, and political asylum. Int. Conferences, 1933-1940, pp. 
106 ff. 

Ibid., Resolution, “Future Codification of International Law,” p. 439, 

Int. Conferences of Am. States, 1933-1940. “Methods of Codification of Interna- 
tional Law,” p. 84. 

Second Meeting of Ministers of Foreign Affairs, at Habana, 1940. Int. Conferences, 
p. 349- 

19 In pursuance of the functions thus assigned to it the Juridical Committee made a 
“Recommendation on a Reorganization of the Agencies Engaged in the Codification of 
International Law,” accompanied by a report analysing the existing agencies and their 
respective functions. Recommendations and Reports, p. 104, 

10 Final Act, Resolution XXV, “Reorganization of the Agencies Engaged in the 
Codification of International Law.” 

The literature of the codification of international law in America is extensive. See, 
in paiticular, the works of Alejandro Alvarez, Le nouveau droit international public et 
sa codification en Amirique (1924) ; La reconstruction dn droit international et sa 
codification en Amirique; Le continent amiricain et la codification du droit interna- 
tional, and numerous articles in current periodic^s; Urrutia, Le continent amiricain et le 
droit international (1928). For a survey of the ‘codification of international law in the 
Inter-American System, see the Outline prepared by Division of the Development and 
Codification of International Law of the United Nations. Am. Journal, Vol. 41 (1947), 
Supp., 1 16. 
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of inlernational relations not hitherto governed by general rules the process 
is rather one of legislation than of codification."" So also it is to he expected 
tliat the new International Court of Justice, like its pu'rlecc.s.s(ir the Perma- 
nent Court, will by its successive decisions develop a body of detailed rulc.s 
showing the practical application of accepted principles to specific cases."' 
But the judicial method of developing the law by the creation of precedents, 
however valuable it may be in its way, is not codification in the accepted 
sense. 

The future of codification clearly depends upon conditions more funda- 
mental than the particular inlernational relations for which it is sought to 
formulate specific rules of law. The objective of codification announced in 
the Charter of the United Nations can be attained without great difficulty in 
respect to certain of the less important relations of stales, where the conflict 
of interests is not acute. In respect to other relations much will depend upon 
the mutual confidence that may result from the successful operation of the 
system of collective security. Most of the controvemial issues of the past 
were indirectly bound up with the vital national interest of security and the 
desire of states to prevent encroachments upon their independence and upon 
the reserved sphere of domestic jurisdiction. A large number of the relations 
of slates which have hitherto resisted codification may, in an atmosphere of 
greater mutual confidence, readily yield to it. 


"J’ The adopUon at the Cliaitcr ot the United Nnlions wns in itself nn act at once of 
codificalinn and of louWalion in both iho fluid of subslaiiUvo law and in that of pro- 
ccduic See below, p, 178, 

In Deeembci, i<j40, the Gciictal Assembly of the United Nations established a Commiltcc 
on the Piogiessive Development of International Law and its Cocliricatlon, and to meet 
the needs of this Committee a Division of the Development and Codification of Intel na- 
tional Law was created in the Secietaiiat, under tlio direction ol Dr. Yuen-Li Liang. 

The importance of the development ot inlcinational law by the decisions of inter- 
national courts, notably by the Peimanent Court of International Justice, has been 
sticssed by a numbci of writcis, notably by Judge Hudson, annual articles in Am. 
Jowml. See also Lautcipacht, The Development of International Law by the Permanent 
Court of International Justice; Schwarzenberger, International Law, Vol. I, Interna- 
tional Law as Applied by International Cowls and Tribunals. 



CHAPTER V 


The Relation of International Law to Municipal Law 


International law is, in its formal aspects, a law governing the relations of 
states. Its precepts, whether in the form of ctistomary law or of treaties and 
conventions, are addressed directly to states.^ But the international commu- 
nity possesses no executive organ competent to act by its own agents for the 
enforcement of its rules; it has no judicial organ with authority in its own 
name to apply the rules of law to specific cases. “ Hence if the rules of interna- 
tional law are to be put into effect they must be put into effect through the 
governmental organs of the separate states. Each separate state, however, has 
its own national constitution, and its own internal system of legislative, 
executive, and judicial powers which function in accordance with the provi- 
sions of the constitution.^What, then, is the relation within a given state 
between the two systems of law? If, in principle, international law must of 
necessity take priority over the law of the individual state, how is this prior- 
ity actually made effective in case of a conflict between international law and 
the provisions of the constitution of the state, or between international law 
and the authority and functions of the various agencies of the national gov- 
ernment? More specifically, how far, if at all, has international law been 
incorporated into national law so as to insure its application in the ordinary 
course of the activities of the government of the particular state? ’ 

The problem would not be a difficult one if the rules of international law 
were precise and definite on all points, so that it might be at all times pos- 
sible to say just where the rights of a state and its corresponding duties begin 
and end. But this is not to be expected in international law when even in 
the constitutional law of federal states there are constant conflicts of juris- 
diction between the central government and the local governments of the 
members of the union. In the practical relations of states the areas of conflict 
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^ For a discussion of the position maintained by a number of jurists that individuals 
may to a certain extent be subjects of Internationa law, sec below, pp. 129 ff. 

^ Except to the limited extent of the authority of the Security Council of the United 
Nations to prevent the use of force in the settlement of disputes. See below, pp. 1S9, 190. 

^ For a discussion of the general connection between the two branches of law, see 
Wright, The Enforcement of International Law through Municipal Law in the United 
Stales (1916) ; “International Law in Its Relation to Constitutional Law,” Am. Journal, 
Vol. 17 (192^), 2,^4; E. D. Dickinson, “Changing Concepts and the Doctrine of Incor- 
poration,” ibid., Vol. 26 {1932), 239; Masters, International Law in National Courts 
(1932) ; Ficciotto, The Relation of International Law to the Law of England and of 
the United States of America; B. Miikine-Gu6tz6vitch, “Droit International et Droit 
Constitutionnel,” Recueil des.Cours, Vol. 38 (1931 — TV), 310; also his Le Droit constitu- 
tionnel dans ses rapports avec le droit inlemational p^tblic; Triepel, Vblkerrecht itnd 
Landesrecht, trans. into French by Brunet, DroU International et droit interne. For the 
relation of the subject to the monistic and duaiistic theories of the nature of interna- 
tional law, see above, p. 64, 
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between international law and municipal law are largely in matters of 
jurisdiction.'' A state, for example, has a primary right to exercise jurisdiction 
over all persons within its territorial boundaries, whether citizens or aliens; 
it has also a duty to protect aliens in accordance with the standards of inter- 
national law. In the event of the passage by the legislature of a state of a 
law confiscating the property of aliens, tlie executive officers of the state 
would obviously be bound to execute the national law in spite of the fact that 
they might believe it to be in violation of international law; and the courts 
of the state would equally be bound to deny redress to the alien even if they 
too were convinced that the act of the legislature controvened the rights of the 
alien under international law. In both cases there would be a conflict between 
international and municipal law; and while the executive and judicial 
agencies of the state would be justified in their conduct by constitutional 
law, the state itself, as a corporate person, would remain bound by tlie 
international obligation. Similar situations might arise if the legislature ,of 
the state were to extend the provisions of the criminal law over a wider area 
of the marginal sea than is recognized by international law as coming within 
the protective jurisdiction of the state; or if the legislature of the state should 
prescribe rules for the capture of neutral vessels in time of war which might 
be in excess of the rules of international law in regard to the penalties for 
carriage of contraband and breach of blockade." 

In like manner, if for want of action by the national legislature, the execu- 
tive department or the courts are unable to exert the necessary control over 
individuals to prevent them from committing acts for which the state will 
be held responsible, there is no alternative but for the executive and judicial 
agencies to stand by and witness the violation of international law, admit- 
ting, it may be, their responsibility to the foreign state, but unable to act 
for want of constitutional power.® In the United States, under a federal con- 
stitution, it has more than once happened that the executive department was 
unable to make a specific form of redress to a foreign state because of lack 
of constitutional power to coerce the agencies of an individual state of the 
Union." 

^ See, for example, the case of the Loins (below, p. 272) where the exercise of terii- 
torial jvrihdiction claimed by Turkey came in conflict with jurisdiction claimed by 
France over the offleer of a French vessel. 

It should be observed that in the number of cases in which the courts of the United 
Slates have applied the provisions of acts of Conf;res.s in derogation of either general 
international law or specific treaty obligations, they have not been unmindful of the 
wrongful conduct of the legislative bran^ of the government; but they have recognized 
that it was not their function to afford redress for the breach of international law. That 
must be effected through diplomatic channels. See Whitney v. Robertson, 124 U. S. 190 
(iSas), citing Taylor v. Morton, 2 Curtis, 434 (1853). Hudson, Cases, p. 898: Fenwici, 
Cases, p. 37 !>- 

® It must be confessed that the too free use of the British and American phrase that 
“international law is part of the law of the land” (see below) has led to some confusion 
of thought. At the present day, acts of the British Parliament and acts of the United 
States Congress unquestionably take priority over international law in so far as the 
domestic administration of the two countries is concerned. 

t See below, p. 297. The Constitution of the United States is perhaps unique in 
permitting the possibility of a ^tuation where the federal government may be unable 
on occasion to fulfil its international obligations by reason of lack of power to coerce 
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The international obligations of a state under treaties and conventions obiiRotions 
frequently give rise to conflicts between international and national law. tieajjgg 
Obviously a treaty, duly ratified in accordance with constitutional proce- 
dures, becomes a binding obligation upon a state.® But suppose that the 
treaty can only be made effective by the passage of a legislative act, and the 
legislative branch of the government refuses to pass the act. What is the 
standing of the treaty before the executive department of the state and before 
the national courts? Or suppose that subsequent to the ratification of the 
treaty the legislature of the state should pass a law in contravention of its 
terms. Must the executive and the judidal departments give effect to the 
treaty or to the legislative act in violation of it? 

In all of these cases there is no question of the duty of the state in respect 
to other states.JKie international obligation remains, whatever be the conduct 
of the agencies of the government as determined by the constitution of the 
state. I nternati ona l law is binding upon the state as a corporate person, and 
no provision of the national constitution or act of the national legislature or 
decree "of the’ executive or judidal agencies can change the force of its 
provisions in_so far as_ the legal relations of the state toward 'other states are 
epneerned^- The foreign state which finds itself injured in" consequence of 
positive acts of governmental officers, or in consequence of their inability to 
act, can always press its claims through diplomatic channels and hold the 
delinquent government to account. The problem before us is rather one of 
the adaptation of national law to inteflrational -lawj inf the ways and m^ns 
by which international law may be incorporated into the law of the state, so 
as to avoid controversies between states and the necessity of resorting to 
diplomatic negotiations for their settlement. 

individuals over whom the separate state Rovernments of the Union have primary juris- 
diction. For the practice of the Latin American states, see J. B. Moore, and G. G. 

Wilson, addresses on “The Relation of International Law to National Law in the 
American Republics," Proceedings, Am. Soc. of Int. Law, igis, pp. 11, at. 

® The Constitution of the United States, Art. VI provides; “This Constitution, and the 
laws of the United States which shall be made in pursuance thereof; and all treaties 
made, or which shall be made, under the authority of the United States, shall be the 
supreme law of the land,” For the situation in France, see A. Mestre, Recneil des Cows, 

Vol. .t8 (ig.si — IVl, 231. 

" This is a well-established principle, although frequently misunderstood. In reply to 
an assertion of the Cuban Government that it was legally unable to arbitrate certain 
claims of the Biitish and other governments because to do so would infringe constitu- 
tional provisions limiting the liabilities of Cuba, the Department of State of the United 
States replied that “a government is not permitted to set up, as a final answer to 
demands for the performance of international obligations, provisions of its municipal 
law, either constitutional or statutory." Hackworth, Digest, I, 28. Schwarzenberger lists 
seven cases in support of his statement that the rule that municipal law which is con- 
trary to international law can not be pleaded before an international court as an excuse 
for the non-fulfilment by a state of its obligations under international law has been 
affirmed and elaborated by the Permanent Court of International Justice “into one of 
the corner-stones of its jurisprudence.” International Law, Vol. I, 21. In commenting 
upon the judgment of the Permanent Court regarding Certain German Interests in Polish 
Upper Silesia, Series A, No. 7, the author observes: “This means that the Court does 
not see any difference in kind between legislative and judicial activities of a State and 
its administrative and purely political acts. They are no more and no less than sets of 
facts which either arc compatible with international law or, if not, involve State respon- 
sibility under international law. International law provides its own and exclusive stand- 
ards by which all these various activities are to be mea.sured." P. 20. 
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But while in the case of a direct conflict between national and international 
law, the rule of national law will of necessity take priority until changed to 
conform to the international obligations of the state, there are numerous 
cases in which the provisions of the national constitution or the provisions of 
a particular legislative act are not so explicit but that they may be inter- 
preted so as to enable the executive and the judicial agencies of the state to 
act in accordance with the obligations of international law^^It is within this 
doubtful field that the executive and the judicial agencies of the different 
states have been free to act according to their own conceptions of the validity 
of the alleged international obligation, some states going further than others 
in their readiness to recognize the obligatory force of international law. A 
study of some of these reactions will throw light upon the problem of bring- 
ing municipal law more into line with international law in the future. 

In Great Britain, doubtless owing to the authority of the common law as 
a rule of precedent, international law was early said to be incorporated into 
the body of municipal law. Blackstone, the legal authority of his time, 
asserted in 1765 that the law of nations “is here adopted in its full extent by 
the common law, and is held to be a part of the law of tlie land.” In the 
case of Triquet v. Bath,^* decided in 1764, in which the privileges of foreign 
ministers and their domestic servants were at issue, Lord Mansfield quoted 
from an earlier case (Buvot v. Barbuit) the opmion of Lord Talbot to the 
effect “that the law of nations, in its full extent, was part of the law ol 
England,” and that an act of Parliament (7 Ann., c. 12) merely provided 
summary jurisdiction where ordinary jurisdiction would otherwise have beer 
exercised. But in this case there was no conflict between the two systems, bul 
rather a question which of two municipal procedures was applicable to the 
case. By contrast, in the case of Queens. Keyn,^* the court held by a bare 
majority that it could not, in the absence of an act of Parliament extending 
its jurisdiction over crimes committed in the maritime belt, sustain the con- 
viction for manslaughter of a German captain whose ship had comd intc 
collision with a British ship, resulting in the death of a passenger. The imme- 
diate issue in this case, however, was not the authority of international law 
but the jurisdiction of the court over the marginal sea.^’ 

The question of the authority of international law before the British courts 
was raised again in igos in the case of West Rand Central Gold Mining 
Company v. Rex.‘* Here the court, while dismissing' the contention of Iht 
petitioners that Great Britain, as the conquering country, was bound to fulfil 
the obligations of the Transvaal Government to the company resulting from 
the confiscation of its property, found it desirable to add “a word of explana- 
tion and comment” upon the proposition that international law formed pari 

Commentaries on tfse Laws of England, Book IV, Chap. s. 

3 Burr. 1478 (1764). Fenwick, Coses, .31. 

1-2 L. R. 2 E x. Div. 4.3 (1874). Femvick, Cases, 48S. 

i!>For comment, see Picciotto, Relation of Int. Law to the Law of England, 86 if 
The decision was followed by the passage in 1878 of the Territorial Waters Jurisdictior 
Act, conferring jurisdiction upon the courts for the future. See below, p. 376. 

i‘‘L. R. a K. B, 391 (iQos) Fenwick, Cases, pp. 33, 103; Hudson, Cojes, p. 723. 
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of the law of England. It was true, said the court, that whatever had received 
the common consent of civilized nations must have received the assent of 
England, and that as international law it would be acknowledged and applied 
by the courts when occasions arose calling for its application.' “But any 
doctrine so invoked,” said the court, “must be one really accepted as binding 
between nations, and the international law sought to be applied must, like 
anything else, be proved by satisfactory evidence, which must show either 
that the particular proposition put forward has been recognized and acted 
upon by our country, or that it is of such a nature, and has been so widely 
and generally accepted, that it can hardly be supposed that any civilized state 
would repudiate it. The mere opinions of jurists, however eminent and 
learned, that it ought to be so recognized, are not in themselves sufficient. 
They must have received the express sanction of international agreement, or 
gradually have grown to be part of international law by their frequent prac- 
tical recognition in dealings between various nations.” 
y' A year later, however, a Scottish court treated the authority of interna- 
tional law with much less courtesy. Mortensen, the master of a Norwegian 
vessel, was convicted for acts, in violation of an act of Parliament, committed 
in Moray Firth outside the three-mile limit.^“ The court had no alternative 
but to apply the act of Parliament: “In this Court we have nothing to do 
with the question of whether the legislature has or has not done what foreign 
powers may consider a usurpation in a question with them. Neither are we a 
tribunal sitting to decide whether an act of the legislature is ultra vires as in 
contravention of generally acknowledged principles of international law.” But 
having thus disposed of the conflict between international law and municipal 
law, the Court went on to observe: “It is a trite observation that there is no 
such thing as a standard of international law, extraneous to the domestic 
law of a kingdom, to which appeal may be made. International law, so far 
as this Court is concerned, is the body of doctrine regarding the international 
rights and duties of States which has been adopted and made part of the law 
of Scotland.” Upon protest, however, from Norway the British Foreign 
Office released the prisoners and interpreted the act of Parliament as applying 
only to British subjects. 

In the United States the necessary adjustment of municipal law to meet 
Ihe obligations of international law has been passed upon in numerous 
judicial decisions and has been the object of a considerable body of statutory 
legislation.’ S' In the first place the courts have undertaken, even in the 
absence of special legislation conferring jurisdiction upon them, to apply the 

10 For comment upon this much discussed case, see Scott, “The Legal Nature of Inter- 
national Law,” Am. Journal, Vol. i (1907), 8ss ff. 

1 “ Mortensen v. Peters, 14 Scots L. J. B, 217 (1906). Fenwick, Cases, p. 25. 

i^The decision was the cause of much unfavorable comment from scholars who 
looked upon it as reflecting upon the authority of international law. The obiter dicta 
were unfortunate, but the conclusion reached by the court was sound. Compare a similar 
attitude on the part of the court in The Over The Top case where a Britii vessel was 
seized outside the three-mile limit. Hackworth, Digest, I, 26. 

1® The subject is treated in detail in Wright, The Enforcement of International Law 
through Municipal Law in the United States. 
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rules of international law in proper cases presented to tliemT In the case of 
the Ncreide,^” Chief Justice Marshall declared that the court, until an act of 
Congress should be passed, was “bound by the law of nations, which is a part 
of the law of the land”; and in an earlier case, Murray v. The Charming 
Betsy,*" the chief justice went so far as to say that the inteipretation of an 
act of Congress should never be such as to violate the law of nations if any 
other possible construction remained/ An even more explicit affirmation of 
the implied adoption of international law is contained in the case of the 
Paquete Habana,^' decided in 189Q, in which the court declared that “inter- 
national law is part of our law, and must be ascertained and administered by 
the courts of justice of appropriate jurisdiction, as often as questions of right 
depending upon it are duly presented for their determination.” After a review 
of the precedents and authorities on the subject the court found evidence, 
independently of any express treaty or act of municipal law, of the existence 
of a customary rule of international law “that coast fishing vessels, with their 
implements and supplies, cargoes and crews, unarmed and honestly pursuing 
their peaceful calling of catching and bringing in fresh fish, are exempt from 
capture as prize of war.” 

In contrast with these decisions the Supreme Court of the United States 
has had no hesitation in recognizing the priority of legislative enactments 
when passed not only in contravention of established custom but even of the 
provisions of a specific treaty. In the Head Money Cases ** the Court, meet- 
ing the objection to the validity of a tax on immigrants as being in violation of 
“numerous treaties of our government with friendly nations,” observed that: 
“A treaty, then, is a law of th? land as an act of Congress is, whenever its 
provisions prescribe a rule by which the rights of the private citizen or sub- 
ject may be determined. And when such rights are of a nature to be enforced 
in a court of justice, that court r^rts to the treaty for a rule of decision for 
the case before it as it would to a statute.” Nevertheless, added the court, 
“so far as a treaty made by the United States with any foreign nation can 
become the subject of judicial cognizance in the courts of this country, it is 
subject to such acts as Congress may pass for its enforcement, modification, 
or repeal.” In the case of Cunard Steamship v. Mellon,*-* involving the 
application of the Eighteenth Amendment and the National Prohibition Act 
of 1919 to foreign vessels in port, the court was unwilling to read into the 
law an exception in favor of such vessels in spite of the established custom, 
recognized in a dissenting opinion, against interference by the local govern- 
■ ment with the internal affairs of the vessel. 

In addition to jurisdiction assumed by the courts in cases involving ques- 
tions of international law, there exists in the United States, as in Great 
Britain and other countries, a large body of legislation directed explicitly to 

9 Cranch j8S (1813) See below, p. 632. 

2 Cianch 64 (1804). Scott and Jaeger, Cases, 161. 

Its US. 677 (igooj. Fenwick, Cases, la. 

**112 US 380 (1884). Fenwick, Cases, 28 

*■> 26a US. 100 Ci9*t). Fenwick, Cases, 316; Hudson, Cases, 613 
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the enforcement of the obligations of international law. While leaving the 
executive department free to exercise discretion in the determination of what 
are known as “political questions,” Congress has undertaken in other cases to 
guide the hands of the President and the administrative departments. More- 
over, acting in pursuance of authority expressly conferred by the Constitu- 
tion,^ Congress has enacted penal laws prohibiting citizens and others from 
committing within the territory of the United States acts for which the nation 
would be held responsible as a violation of an international duty. Prominent 
among such statutes were the various neutrality laws passed in 1793 and 
1818, defining in detail the acts which, if done by individuals upon the soil 
of the country, would in the judgment of the United States compromise its 
position as a neutral state.“^ The Brit ish Foreign Enlistment Acts of 1819 
and 1870 were similar illustrations of legislation in fulfilment of international 
obligations calling for positive legislation. 

The position taken by Great Britain and the United States in respect to Practice 
the relation of international law to municipal law has been described by gfatgs''' 
certain writers as the “Anglo-Saxon” attitude in contradistinction to the 
“Continental” attitude. But the contrast between the two attitudes has been 
less sharp in practice than in theory.”® Much confusion has been caused by 
the failure to distinguish sharply between the international responsibility of 
the state for the fulfilment of its obligations under international law and the 
powers of the legislative, judicial, and administrative agencies of the state 
under its national constitutiori^ The violations of international law during 
the first World War led to an effort to incorporate international law more 
fully into the municipal law of each state; but in the absence of a more 
definite and specific bod^ of law little progress was made beyond broad 
statements of principle. It is significant that the Weimar Constitution, 
adopted by the German Republic on August ii, 1919, and the Austrian 
Constitution of 1920 both expressly provided that the generally recognized 
rules of international law should be constituent parts of their federal law.”’^ 

But while these provisions might seem to give a broad recognition to the 
doctrine that the obligations of international law must be “transformed” into 
municipal obligations, neither in Germany nor in Austria nor in any other 

2* Article I, Sec. 8; [The Congress shall have the power | “to define and punish 
piracies and felonies committed on the high seas, and offenses against the law of nations.’’ 

See below, p. 631. The acts passed from 193S-1939 were understood to be in excess 
of the strict obligations of neutrality, just as the act of 1818 feli short of them during 
the war from 1914-1917. 

In contrast, note the alleged inability on occaaon of the United States to fulfil its 
international obligations to reason of lack of power on the part of the federal govern- 
ment to coerce individuals over whom the separate state governments of the Union hud 
primary jurisdiction. See below, p. 297. 

2«See Antokolctz, Tratado de derecha internadonal piblico, Primera Parte, pp. sSfE.; 

Accioly, Tratado (Spanish ed.), I, 16 ff.; Moreno, Derecho International PAblico, I, 

39 ff- 

2 7 Reichsverfassung TGermanl, Art. 4; Bundesverfassung (Austrian], Art. 8. For 
comment on Art. 4 of the Weimar Constitution, see Fleischmann, in Anschiitz and 
Thoma, Sandbuch des Deutschen Staatsrechtes, I, 220; “The rule of international law is 
in this way transformed into a law of the Reich, The individual finds himself directly 
bound and authorized by this rule.” 
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of the leading countries of Europe or of America was the principle accepted 
that the courts of the kate should give priority to the rules of international 
law under all circumstances/ Distinctions and qualifications were invariably 
made which reduced the general principle to a conditional rule.®” 

Among the Latin American states the relations of international law to 
municipal law have been the subject of much controversy, and it has been 
said that the Latin American Slates are followers of the "Continental” 
attitude.®'' But again the contrast becomes less sharp upon close examination, 
and indeed it disappears altogether at times. In 1916 the American Institute 
of International Law, in its Declaration of the Rights and Duties of Nations, 
laid down, among others, the principle that: “International law is at one and 
the same time both national and international: national in the sense that it 
is the law of the land and applicable as such to the decision of all questions 
involving its principles; international in the sense that it is the law of the 
society of nations and applicable as such to all questions between and among 
the members of the society of nations involving its principles.” ■'’® But the 
principle was so broadly stated as to be of little practical value. In 1927 the 
International Commission of Jurists, meeting in Rio de Janeiro, adopted a 
more cautious resolution to the effect that: “International positive law forms 
part of the legislation of each state; and, as such, it must, in respect to 
matters coming within its scope and in conformity with prescriptions of the 
constitution of each state, be put into effect by the national authorities." 
The first official pronouncement of the inter-American community i*to be 
found in Resolution XIII of the Conference on Problems of War and Peace, 
194s, entitled “Incorporation of International Law into Municipal Law,” in 
which the Conference proclaimed “the need for all plates to strive toward the 
incorporation of the essential principles of international law into their con- 
stitutions and other municipal law,” and at the same time recommended that 
^the charter of the future organization of the American Republics should con- 
tain an article to that effect, with provision for notice to the organization of ' 
its fulfilment.®® 

A number of the American states have from time to time entered into their 
Constitutions the specific provision that “international law is part of the law 
of the land”; but in every case it is either understood or explicitly affirmed 

See Masters, op. cit,, Chaps. I-VII. Hackwortli quotes the comment of a German 
writer, _ Friedrich Giese, upon Art. 4 of the Weimar Constitution to the effect that in case 
of plain contradiction between a principle of German law and a principle of interna- 
tional law the judge or administrative official “has to apply not international law but 
German law." Digest, I, 32. But compare the opinion of Fleischpiann quoted in note 27. 
Treaty obligations regularly yield to subsequent legislation in contravention of them. 
See, for example, the decision of the Supreme Administrative Court of Czechoslovakia, 
June 12, 1926, in Annml Digest, 1925-1936, p. 6, 

““See Antokolctz, Derechg Intemacional Piiblico, Prim. Parte, 59. 

“"Art. VI. For the text of the Declaration, see Am. Journal, Vol. 10 (1916), p. 124. 
For comment, see E. Root, "The Declaration of the Rights and Duties of Nations," 
ibid., p. 211. 

'*1 Project No, 1, “Fundamental Bases of International Law” Art. 2, For the text, see 
Am. Journal, Vol. 22 (1928), Spec. Supp., p. 238. 

For the text, see Pan American Union, Congress and Conference Series, No. 47, p. 41. 
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that the general principle is subject to qualifications similar to those rec- 
ognized by Great Britain and the United States.-' ' 

The confusion attending the conflicting views of the relation of interna- 
tional law to municipal law may perhaps be reduced somewhat by enumerat- 
ing some of the specific aspects of the problem and by submitting propositions 
corresponding to each: 

1. As a general principle international law unquestionably takes priority 
over national law. Unless this general principle is accepted, international law 
would have no meaning.^'' But the acceptance of the proposition still leaves 
open the practical question as to the ways and means by which its priority 
may be given practical application. 

2 . It is to be assumed that a treaty, duly signed and ratified, is in accord 
with the national constitution.®” Otherwise the state would be guilty of bad 
faith in ratifying it. The assumption, however, is not final. If the' plenipoten- 
tiaries of the slate exceeded their powers, or if the ratifying agency was 
unaware of constitutional restrictions, the treaty is not law; but the state 
must immediately call the attention of the other party to the fact and must 
ask release from obligations entered into in violation of its' constitution.”® 
Undue delay in so doing would give rise to bad faith and would negative the 
right j^equest release from the obligations of the treaty. 

3. .^Reaty duly signed and ratified becomes automatically part of the 
“law cBhe land,” taking priority over all laws antecedent to its adoption.®^ 
It is tIBjuty of the national courts to enforce the provisions of the treaty in 
cases cmng for their application. 

4. Legislation passed, or administrative action taken subsequent to the 
adoption of the treaty and_ in violation of its provisions is invalid, and should 
be declared so by the appropriate agency of the national government.”® In 
like manner, in doubtful cases where the national legislation or administra- 
tive ruling is open to different interpretations, the courts of the state will 
give the benefit of the doubt to the provisions of the treaty. 

”” Sec Anlokoletz, op. oil., where citations are given from the constitutions of a num- 
ber of the American states. Art. si of the Argentine Constitution follows closely the 
provision of the United States Constitution, Ait VI, par. 2, in providing that “This Con- 
stitution, the nationai iaws passed by the Congress in pursuance of it, and treaties with 
foreign nations are the supreme law of the Nation”; but legislation relating to the 
jurisdiction of the national courts fixes the following order of precedence: the constitu- 
tion, laws passed by the national Congress, treaties, the laws of the provinces, and the 
“principles of international law ” The constitution of Venezuela provides that “interna- 
tional law is part of the law of the land, but its provisions may not be invoked when 
opposed to the Constitution or the laws of the Republic.” 

That is, no more meaning than the German writers of the late nineteenth century 
were willing to concede to it as a voluntary expression of rules which a stale might 
normally be expected to observe. See above, p. 59. 

Treaties of peace are not included here. They form a separate class, not to be 
Judged by the ordinary law governing voluntary agreements. 

On this controversial point, see below. Chap. KCIII, dealing with the law of treaty 
obligations. 

With emphasis upon the word antecedent, this rule is required by good faith, and 
constitutional provisions which give priority to national laws must be understood as 
relating to laws passed after the ratification of the treaty. 

”” This rule is at present de lege ferenda, not holding good in the United States, Ar- 
gentina, and other countries. 
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5. Treaties which can only be put into effect by the passage of a legislative 
act, such as treaties calling for appropriations by the national legislature, give 
rise to an international obligation on the part of the national legislature to 
pass the required act.*® The provisions of the national constitution with re- 
spect to the ratification of treaties should be extended to include this 
obligation on the part of the national legislature. 

0. The separate members of a federal state are automatically bound by the 
provisions of treaties entered into by the national government.^® Existing 
legislation contrary to the provisions of the treaty becomes invalid, and 
legislation necessary to put the treaty into effect becomes a legal obligation. 

7. The specific rules of customary international law are no less binding 
upon the state than are the provisions of treaties, but in view of the uncer- 
tainty attending them the judicial agencies can only be expected to apply 
them subject to the interpretation given them by the national legislature and 
the administrative department of the government.*^ Where there is no con- 
flicting legislation or administrative decision, the judicial agencies will apply 
the rule of customary law in accordance with their judgment of its binding 
character. 

'"‘’*8. The slate is under an obligation to see that its legislative body enacts 
the laws necessary to give practical effect to rules of international customary 
law. The adequate fulfilment of this duty will obviously be dependA upon 
the extent to which international usage has acquired a sufficientl3|Hefinite 
character to be regarded as a rule of law.*® The progressive codif^Blon of 
international law may be expected to eliminate many of the uncertamties of 
customary law in favor of explicit treaty provisions. 

9. In cases where there is no treaty provision and no specific rule of 
customary law the decision of questions of international law is to be made by 
the national courts in accordance with the general principles of justice which 
are traditional within the international community.** In such cases the na- 
tional courts may be expected to follow legislative enactments or administra- 
tive decisions establishing the proper application of the general principle. 

10. The resolutions of international conferences, duly signed by pleni- 
potentiary delegates appointed by the state, have the full force of legal 
obligations. They are to be distinguished from treaty obligations not by the 

The obligation of the Congress of the United States under such circumstances has 
been widely discussed. See below, p. 433. 

The ConstituUon of the United States, Art. VI, par. 2, after making Irealies a part 
of the supreme law of the land (sec above, n. 8), piovides “and die judges in every State 
shall be bound thereby, any thing in the constitution or laws of any State to tte con- 
trary notwithstanding.” 

** Compare the decision in Cunard Steamship Co. v. Mellon, above, p. 92, where 
the court refused to read into the law an exemption which would have maintained the 
traditional rule of international law. 

See the case of the Paquete Uabana, above, p. 92. See, in this connection, C. C, 
Hyde. “The Supreme Court of the United States as an expositor of international law," in 
British Year Book, XVIII {1938I, p. i. 

The probabilities are that the fulfilment of this duty will await the codification of 
internaUonal law. 

»iSec the numerous dicta of Sir William Scott and Chief Justice Marshall in d«»aUTii r 
■with questions of prwc law. ' 
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extent of their binding character but by the latitude of interpretation given 
to the individual slate by the terms of the resolution.''’ 

II, The responsibility of the state for the observance of its international 
obligations is to be determined, in relation to other states, by the action of 
the Executive Department entrusted by the constitution with negotiations 
with other states. The international conduct of the state is not to be judged 
in the first instance by the enactments of the legislature nor by the decisions 
of the national courts, although these may be facts upon which claims broiiglit 
by foreign states may be based.'*® 

This proposition is highly controversial, a number of Latin American jurists main- 
taining that such lesolutions create only a moral obligation. See below, p. 205. 

^0 See below, Chap. XIV, in connection with the responsibility of the state for the 
protection of aliens. 




PART II 

The Organization of the Community of Nations 




CHAPTER VI 


The Community or “Family of Nations” 


The conception of a community of nations was, as we have seen, deeply 
rooted in the traditions of the European states at the time when international 
law came to assume its modern shape. It is true that the conception was 
largely a moral one, and that it was not reflected in institutions which might 
have given it legal character. Neither the jus gentium of Justinian’s Code nor 
the jus naturals of the Schoolmen, however they might imply a bond of unity 
among the different states, called for any form of organization by which the 
law might be given practical application to the relations of states. But with 
the great diplomatic gatherings of Osnabruck and Munster came the first 
of the international conferences which’^ere to heraldT the development of a 
rudimentary and imperfect international organization.^ Thenceforth a new 
“family of nations” began to take shape, more concrete and definite than 
the universal society of the Stoics and of the early Church Fathers, or the 
civitas maxima of Vitoria and Suarez, but not as yet possessed of agencies or 
machinery of government through which the authority of the community 
might have been made effective. Upon the leading powers of the community 
devolved the duty of asserting principles of law and maintaining them against 
the law-breaker.^ When they themselves were at war the law was in abeyance. 

In the course of the next three centuries the new family of nations grad- 
ually enlarged its membership until by the eve of the second World War it 
had become practically universal. Beginning with the small group of Chris- 
tian European states which were parties to the Peace of Westphalia, and 
which might be called the charter members of the internationaTcommunity, 
the narrow circle was soon widened by the addition to it of other European 
states. The Muscovite Empire of Russia, hitherto a stranger, was admitted 
in 1721. The new American Republic, bom of revolution, was admitted in 
1783. The following century witnessed a vast increase in membership by the 
accession of the Central and South American states, which had grown out of 
the colonial settlements of two of the older powers. In 1856, by the Treaty 
of Paris, the first non-Christian state, the Ottoman Empire, was admitted “to 
participate in the public law and concert of Eurq^ ^ The accession of the 
Balkan States followed in due course. By the close of the century Japan was 
admitted, together with other non-Christian states, such as Persia, China, and 
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1 See above, p. 13. 

2 For the role of the Great Powers in the development of international law, see below, 
p. 223. 

® Treaty of Paris, Art. 7. But Turkey remained subject to the Capitulations, which 
were not abolished until the Treaty of Lausanne of 1923. 

lOI 
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Siam, whose status in the community was, however, subject to certain restric- 
tions.' As a result oi the first World War the Baltic States broke off from 
Russia and were formally recognized as independent members of the com- 
munity. The great continent of India attained a qualified membership in the 
international community by being admitted as a separate member of the 
League of Nations. Egypt and the states of Arabian world came forward as 
full or qualified members. Numerous races and vast populations of the Far 
East and of Africa, however, still remained outside the circle of the commu- 
nity, not having as yet been given so much as indirect representation in the 
governments of the states holding dominion over them.® A few states were so 
diminutive that, notwithstanding their degree of culture, they were not 
regarded as formal members of the community. The City of the Vatican held 
a unique position, outside the circle, yet maintaining formal diplomatic rela- 
tions with a number of its individual members.'* 

B. Legal Statesmen of the nineteenth century were little concerned to define the 
I of the legal character of the “community” to which their sovereign states belonged. 

1 community Clearly it had no corporate personality of its own, no legal identity apart 
from that of its member states. But for all that it was more than a mere 
juridical fiction. Rather it was the expression in terms of law of the existence 
of a body of states which accepted the rules of international law and main- 
tained diplomatic relations with one another. As the century progressed the 
juridical conception became more and more concrete in character, although 
always falling short of an organized body. Rights and duties were said to 
belong to states by reason of their membership in‘ the international commu- 
nity. When recognition was accorded to a new state, it was regarded as ipso 
facto assuming the obligations of membership in the community, and the 
new state did not for a moment think of picking and choosing which of the 
generally observed rules of international law it was willing to abide by. 
Secretary Webster observed in 1842 that; “Every nation, on being received, 
at her own request, into the circle of civilized governments, must understand 
that she not only attains rig hts o i sovereignty and the dignity of national 
character, but that she binds herself also to the strict an 3 “fSt}iful observ- 
ance of all those principles, laws, and usages which have obtained currency 
among civilized states, and which have for their object the mitigation of the 
miseries of war.” 

'interna- Jurists were ready to go further and to see in the numerous international 

terenMa°and Congresses and conferences the machinery of a true “international union.” “ 
jeougresses 'jjjg Congress of Vienn a of 1815 could be regarded as a sort of self-appointed 
executiv^ommittee of the family of nations which sought to restore order 

^See below, p. 272. "Extraterritorial jurisdiction.” 

® For details as to the status o£ these various states, see below, pp. iis ff. 

® See below, p. 124. 

’ Letter to the United States Minister to Mexico, .April i.i;, 1842. Moore, Digest, I, 10. 
Webster’s “circle of civilized nations" might be described as the community of nations 
which e-xists by the implied agreement of its members to uphold certain principles and 
rules. 

8 For the technical conception of an “international union,” see below, p. 196. 
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at the dose of the Napoleonic wars. The Conference of Paris of 1854-1856 
and the Conference of Berlin of 1878 were further instances of the regulation 
of European affairs by the inner drcle of the leading powers of Europe. The 
Congress of Berlin of 1885 determined the peaceful partition of Africa, and 
its decisions were acquiesced in by other powers and obtained the force of 
general law. In 1899 the first of the two Hague Conferences met to deal with 
the larger problems of the pacific settlement of disputes and with the codifica- 
tion of the laws of war. The second Hague Conference, meeting in 1907, saw 
practically the entire membership of the international community at its 
deliberations.® The Final Act of the Conference voiced the desirability of 
calling a third conference to complete its unfinished work. Publicists were 
enthusiastic over what appeared to be the beginning of an organized world. 
Few appear, as we have seen, to have been aware of the fact that the political 
and economic rivalries of states were long since past the point of being 
regulated by occasional conferences.^® Nor had any provision been made for 
meetings of an emergency character, such as might have found a solution for 
the dislocation of the balance of power when Russia rallied to the support of 
Serbia against the demands of Austria-Hungary in 1914. 

What effect had the establishment of the League of Nations in 1920 upon 
the existing organization of the community of Nations r The' founders of tlie 
League clearly expected it to becom'e in time a universal body, in spite of the 
fact that certain states were at first ex cluded an d that provisi on was ma de 
for the withdrawal of members. But the fact ofThe perrhanent absence of the 
Ui^tecl Statei! from membership and the temporary absence of other states 
still left the larger community of nations theoretically intact, and made the 
League a sort of subordinate group within the older universal one.’ ’ States 
that were members of the older group, such the United States and the 
U.S.S.R. (to ig.54) were not only not bound by decisions of the League, but 
could appeal to the established rules of international law as against any 
innovation or new relation which the members of the League might set up 
among themselves. The existence side by side of the two organizations created 
numerous complications, legal as well as practical.'® If the League admitted 
to membership a state hitherto not recognized as a full member of the inter- 
national community, as in the case of Abyssinia in 1925 and Afghanistan in 
1954, it was easy for the United States to regard the action of the League 
as the action of so many individual sovereign states, and to act accordingly. 


'• Professor Schucking went so far as to find in the Hague Conferences the elements of 
a federal union. Sec The International Union oj the Hague Conferences, translated from 
Der Staatenverband der Haager 'Konferensen (1912). 

Ill See above, p. 33. 

In the second edilion of the present work the author ventured to discuss the League 
under a chapter head entitled: “The League of Nations and other groups within the 
community of nations.” By contrast, the corresponding title in McNair’s fourth edition 
of Oppenheim’s International Law was: "The League of Nations embodying the family 
of nations,” and in a paragraph by the editor it was said that “the League is nothing 
else than the organized Family of Nations ” 

IS See on this point J. L. Kunz, “The Law of Nations, Static and Dynamic,” Am. 
Journal, Vol. 37 (193.3), 630; J. B. Moore, “The New Isolation,” ibid., 607. 
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But when the League voted sanctions against Italy, it was clear that the 
rights of states members of the League and of states members ol the interna- 
tional community were in conflict. The conflict could, of course, have been 
resolved by the subordination of the rights of the United States under 
“international law” to the obligations of the members of the League under 
the Covenant. But that would have called for a greater degree of respect for 
the authority of the League than actually existed.^ ‘‘ 

While the older community of nations survived side by side with the 
League of Nations, it cannot be expected to maintain long any Juridical 
character, now that the organization of the United Nations has come into 
effect. 

As understood in international law, upstate” is a permanently organized 
political society, occupying a fixed territory, and enjoying within the borders 
of that territory freedom from control by any other state, so that it is able 
to be a free agent before the world. The term “n ation^ ” used popularly as 
synonymous with “stote.” was restricted by many writers of the nineteenth 
century to mean a body of people more or less of the same race, language, 
religion, and historical traditions; and taken in this sense it is dear that 
nation and state do not necessarily coincide.” Poland, for example, ceased 
to be a state, in the sense of international law, after the third partition in 
1795) although the Polish nation survived. Italy was a “nation” long before 
Italian unity was achieved in 1870. The problem of “nationalities,” as it was 
presented in the nineteenth century, was the problem of making “nation” 
and “state” coincide; and many statesmen were led to believe that it held 
the key to international peace.^® 

Under existing conditions, however, it would appear preferable not to 
attempt to maintain the distinctions of the nineteenth century. Many modern 
states, such as Great Britain and the United States, have such varied ele- 
ments in their political structure that it would be wholly impracticable to 
determine whether in their case state and nation coincide. The people of the 
■ ' tJnited States think of themselves as “a nation,” in spite of the variety of 
races, religions, and social traditions that exist among them. Now that the 
term “nation” 1^ been taken over by the United Nations, following in the 
tradition of the^^gue of Nations, it would be just as well to seek another 
term, perhaps that of “people,” to express what writers of the nineteenth and 
early twentieth centuries sought to express by “nation.” ” 

*‘*It was not, of course, due to any considerations based upon membership in the 
general international community that the United States was led to decline to make the 
necessary adjustments, but rather the inability of public opinion to undei stand that 
the United States had a vital natiormi interest of its own in the maintenance of interna- 
tional law and order, and that the League might have been made an instiument to that 
effect. 

On the general subject of nation and nationalism, see Kohn, The Idea of Naliottal- 
ism; Hayes, The BUtorical EvoUiiion of Modem Baliomlkm; Rose, Nationality in 
Modem History; Cobban, National Self-Determination. 

See below, p. 141. 

1® Latin .American and some Continental wilters continue to make the distinction 
between “state" and “nation,” but the practice of inter-American conferences and con- 
sultative meetings has ahandoned it. 
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By contrast with the “natural persons” of municipal law, states are cor- Corporati 
porate juristic bodies possessing a legal unity or personality by reason of the 
political or constitutional bond between their individual members.^ A 
number of important problems arise in consequence of this corporate juristic 
nature of states. In the first place international law must determine the 
circumstances under which a body of people, previously forming part of 
another state, are now by reason of their de facto independence, entitled to a 
separate juristic character of their own.^® Secoi^ly, it will be necessary to 
determine when a certain political group, asserting the right to speak in the 
name of the state, is actually competent to do so.'^® Again, inasmuch as a 
composite person can only act through designated agents, the question will 
arise whether the acts of a particular officerTJfUlE" statTare to be attributed 
to the state, so as to hold the state itself responsible for them. What if the 
officer acts in excess of his constitutional powers as interpreted by the judicial 
organs of the state, although within those powers as interpreted by the 
executive organs? How far, if at all, may individuals by their unauthorized 
acts compromise the state of which they are nationals and impose upon it an 
obligation to make good the wrong they have done to a third state? Again, 
from the opposite point of view, can a third state or group of states hold 
individuals responsible for acts which they have committed in the name of 
the state or under orders from the government of the state? 

The occupation by a state of a fixed territory is obviously necessary in 
order to determine the area over which it exercises jurisdiction. In con- territory 
sequence of various historical factors the territorial domain of different slates 
varies widely; but International law takes no account of these differences 
and looks only to the stability of the organization of the state and to its 
ability to fulfil its international obligations within its national boundaries. 

Changes in the area of a state, due to the annexation of additional territory 
or to voluntary or forced cessions, do not affect its international personality. 

The question might be raised, why any territory at all should be necessary 
to constitute an international juristic person? Theoretically there is no reason 
why a community of persons, bound together by common interests of a 
sufficiently permanent character, whose membership cuts across state bound- 
aries, should not be recognized by international law as similar groups are 
recognized by municipal law. But under the law as it now stands, state and 
territory go together, quite as, intimately as the personal standing of the 
individual was bound up with land tenure under the feudal system.® ‘ 


Compare Grotius (Ue jure belli ac pacts, Bk. II, Chap. IX, § III, i) , who mod- 
ernizes somewhat the earlier teaching of the Sdoolmen, Some writers, following Grotius, 
describe the state as an “artificial” body, in the sense that it is of man’s contrivance; 
but in so far as it is, as a rule, the product of social and economic as well as of political 
forces, its juristic personality transcends the personality attributed to corporations under 
municipal law. 

18 See below, under the title: “Acquisition of International Personality: The Procedure 
of Recognition,” p. 136. 

18 See below, under the title: “Recognition of New Governments,” p. 158. 

20 Sec below, under the title: “Responsibility of the State,” Chap. XIV. 

81 The rigidly territorial nature of statehood is not so much a matter of logical neces- 
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Among the essential conditions of statehood is the condition that the state 
must be free from control by any other state, so that it may be responsible 
before the world for its own acts. It must, as it is said, “have the capacity to 
enter into relations with other states.” Here, however, international law can 
not be held to strict logic. We can either say that certain states are states in 
spite of being subject to a greater or less degree of control over their external 
relations by another state; or we can say that the international community 
has from time to time included not only states but other political bodies 
falling short of the full qualifications of statehood. During the nineteenth 
century the accepted classification was that of “sovereign” and “less than 
sovereign” states. The reasons for the existence of the latter were largely 
historical: certain more powerful states had obtained by conquest control 
over other states formerly independent, or they had by exploration and 
occupation obtained control over backward peoples not previously members 
of the international community. Could such dependent slates, under whatever 
badge of servitude, be admitted to share in any degree the privileges of 
membership in the community of nations? The question was one which pre- 
occupied statesmen and jurists down to the eve of the first World War. It 
could not be answered by laying down a general rule, but only by examining 
the individual circumstances of each case. 

States enjoying full membership in the international community have 
been known in international law as “sovereign slates.” After centuries of use, 
the meaning of the term “sovereignty” is still lacking in scientific precision, 
and its use is attended with many inconsistencies.^® In the technical usage of 
Jhe past a sovereign state was one which exercised undivi ded authorily oye^ all 
persons and property within its borders and was ihlltpenilent of direct con- 
trol by any other power. Attached to sovereignty were a number of concrete 
immunities and privileges, which writers of that date liked to describe as 
“the marks of sovereignty.” Sovereign states were by international custom 
entitled to the privilege of sending diplomatic representatives to other states 
and of receiving diplomatic representatives from them in return. They con- 
cluded in their own name treaties with one another looking to the advance- 
ment of their mutual interests; they enjoyed immunity from being sued in 
the courts of other states; and they met at international conferences on a 
basis of formal equality. Whatever rights were conferred by international 
law they enjoyed to the fullest degree, without the intermediation of any 
third party; whatever duties were imposed by international law were borne 
by them in their own person. One of the outstanding characteristics of sov- 
ereignty during the nineteenth century, "the right to make war” has happily 
now ceased to figure as such. The other “marks” still hold good. 

Many jurists have urged that the term “sovereignty” should be discarded, 

sity as of historical drcumstances growing out of the feudal system and out of the juris- 
tic conceptions of sovereignty prevailing at the time when modern international law 
began to take definite shape. See Hall, International Law, 9 i. 

See above, Chapter II, p. 29. Oppenheim, International Law, I, § 67, gives a brief 
survey of the historical development of the term. 
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as being out of harmony with the actual facts of international intercourse. 

It is only by a fiction that sovereignty can be kept compatible with the num- 
erous restrictions upon a state’s freedom of conduct which arise as a direct 
consequence of the binding character of the rules of international law. To say 
that a state is “sovereign” when its conduct is restricted at almost every turn 
by rules of law is to use the term in a highly technical sense, far removed 
from its original meaning. Nevertheless that technical sense is still adhered 
to tenaciously. For it has come to represent the repudiation of the right of a 
stronger state to intervene in the affairs of a weaker state; it has come to 
represent the will on the part of the smaller states to exist as separate and 
independent members of the community; and as used in adjectival form in the 
Charter of the United Nations, where the principle is proclaimed of the 
“sovereign equality” of the members of the new organization, it has come 
to imply that stales are not yet ready to submit themselves to anything in 
the nature of a federal or supergovernment which could act by virtue of its 
own resolutions and determine the conduct of states without previous refer- 
ence of the measure to them for their separate approval. 

Such is the sovereign state, the full member of the community of nations. 

It remains now to examine the cases of a number of states, which, while 
technically sovereign, have nevertheless been subject to certain restrictions 
upon their freedom of conduct not voluntarily assumed by them and not 
common to other states. These cases are part of the recent history of interna- 
tional law; and while the conditions to which they gave rise have in large part 
ceased to exist the cases themselves are still of importance as marking a 
phase in the development of international law, the effects of which are still 
to be felt in some degree. 

Neutralized states were states upon which the status of permanent neutral- Neutralized 

* * st&tcs 

ity in all future wars was formally imposed by a group of the Great 
Powers.®” The act of neutralization generally took the form of a treaty be- 
tween the parties and was as a rule accompanied by a guarantee of the 
independence and territorial integrity of the neutralized state. In conse- 
quence, while the neutral state agreed on its part both to forego having 
recourse to war, except in self-defense, and to refrain from entering into any 
agreements which might require its participation in a future war or deprive 
it of its territory, the Great Powers on their part agreed to respect the fixed 
status of the neutral state; so that neutralization treaties to that extent 
represented reciprocal obligations. 

The literature of the subject is extensive. See, in particular, Lautcrpacht, The Func- 
tion 0} Law in the International Community; Ru^ll, Theories 0} International Relations, 

Chap. XXIII; Ward, Sovereignty — A Study of a Contemporary Political Notion; J. W. 

Garner, “Limitations on National Sovereignty in International Relations," Am. Pol. 

Science Review, XIX (1925), pp. 1-24; F. W. Coker and E. M. Borchard in History of 
Political Theories: Recent Times, Chaps. Ill, IV; N. Politis, “Le probUme des limita- 
tions de la souverainet 4 ,” Recueil des Cours, Vol. 6 (192S — 1 ), S. 

Art. 2, 1: “The Organization is based on the principle of the sovereign equality of 
all of its Members.” 

2= In the edition of 1934 the present tense was used. No traces of the old law are to 
be found in the Charter of the United Nations. 



io8 


INTERNATIONAL LAW 


Obiifiations The obligations assumed by the guarantois of a treaty of neutralization 
gual'antors Were never clearly defined by international law owing to the indefinite 
character of the pledges given and to the variations in the form of the 
guarantees. The neutralization of Switzerland was accomplished by Article 
LXXXIV of the final act of the Congress of Vienna, June 9, 1815. Article 
LXXXIV of the Treaty of Vienna was confirmed by a declaration made at 
Paris, November 20, 1815, in which “the powers which signed the declara- 
tion of Vienna of March 20 recognize in a formal and authentic manner by 
these presents the perpetual neutrality of Switzerland, and guarantee to it 
the inviolability of its territory within its new limits.” The neutralization 
of Belgium, first effected in 1831, was confirmed by the Treaty of London of 
April 19, 1839, in which the signatory powers, severally enumerated, placed 
under their guarantee the annexed twenty-four articles. Article VII of which 
provided that Belgium “shall form an independent and perpetually neutral 
state” and that “it shall be bound to observe such neutrality toward all 
other states.” 

coifectivc guarantee was apparently given by the signatory 

guarantee powers both jointly and severally. On the other hand the neutralization of 
Luxemburg was accomplished by the Treaty of London in 1867 in which 
“the high contracting parties engage to respect the principle of neutrality 
stipulated by the present article. That principle is and remains placed under 
the sanction of the collective guarantee of the powers signing the present 
treaty, with the exception of Belgium, which is itself a neutral state.” 
The neutralization of the Ionian Islands by the treaties of 1863 and 1864 
contained a similar engagement on the part of the five contracting powers 
“to respect the principle of neutrality stipulated by the present article.” ““ 
In 188s the signatory powers of the Congo Conference at Berlin pledged 
themselves to respect the neutrality of the territories of the Congo basin; ““ 
but when the Congo Free State was merged into Belgium in 1908 it became 
a question whether the provisions of the treaty of 1885 continued in force. 
A more recent instance of neutralization was that effected by the treaty of 
1922 by which the Baltic powers, together with France, established a. neutral 
zone around the Aaland Islands within which no military or naval establish- 
ments were to be erected and no acts of hostility committed in time of war.'^* 

■’’’For the text of the final act and of the declaration, sec Martens, Nouv rec., II, 
379, 740; Heitdet, Map 0/ Europe by Treaty, I, 208, ■570. The neutralization was 
effected in agreement with the Swiss Diet. In view of the ncutiaiizcd status of Switzci- 
land it was necessary to make special provision exempting that country from any obliga- 
tion to take part in a war in defense of the .Covenant of the League of Nations. 
Whether the United Nations will permit a similar exemption is as yet undecided. 

For the text of the treaty, see Martens, op. at., XVI, 790; Hertslet, op, at,, I, 996. 

For the text of the treaty, see Martens, Nouv. lec. gen, XVin, 448. 

For the text of the treaty of Nov. 14, 1863, see Hertslet, op. cit., II, 1369; Br, and 
For. Stale Papers, LIII, 19. The neutiality of the islands was seveial times violated, as 
in 1897 hy Turkey, in 1916 by the Great Powers, and again, possibly, by Italy in 1923 
when Corfu was seized as security for the payment of the indemnity demanded of 
Greece. 

•*" .4rts, X, XI. Br. and For Stale Papers, LXVI, 4. 

•>1 For the text of the treaty, see Am. Journal, Vol. 17 (1923), Supp. I. See also C. N 
Gregory, ‘’The Neutralization of the .\aland Islands,” ibtd, XVII, 63, where the dispute 
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On its part Finland, to whom the sovereignty of the islands had been 
awarded by decision of the League of Nations, confirmed the declaration 
made by Russia in 1856 undertaking not to fortify the islands. 

The question arose at the time of the Franco-Prussian War, and more 
acutely at the outbreak of the first World War, whether the terms of the 
treaty of neutralization obligated a particular guarantor to act alone should 
the other guarantors as a body refuse to cooperate for the vindication of the 
guarantee, or themselves be parties to its violation. In the case of Luxem- 
burg, it was argued in 1870 that a mere “collective" guarantee involved 
nothing more than a common agreement not to violate the neutrality of the 
particular state, with no attendant sanction; and this view was again held 
in 1914.®“ The treaty relating to Belgium, however, was regarded in 1870 as 
creating an obligation on the part of the guarantors to act both collectively 
and singly; and this obligation was in no way impaired by the fact that 
Great Britain proposed to both France and Prussia that a special agreement 
be entered into affirming the intention of the two belligerents to respect the 
provisions of the treaty of 1839. The binding force of the treaty was rec- 
ognized by Great Britain in the negotiations immediately preceding the 
declaration of war against Germany on August 4, 1914. The German Gov- 
ernment on its part did not disown the obligations of the treaty, in spite of 
the reference of the chancellor to it as a “scrap of paper," but regarded the 
obligation impossible of observance in the presence of a “state of necessity,” 
alleging the danger of a later violation by France.*® 

At the close of the war the King of Belgium declared that, in consequence 
of the defeat of the Central Powers, the restrictions imposed by the treaty 
were at an end.*"* The unilateral declaration of the Belgian King received 
formal confirmation in Article 31 of the Treaty of Versailles, by which 
Germany recognized that the treaties of 1839 “no longer conform to the re- 
quirements of the situation,” and consented to their abrogation and to the im- 
mediate recognition and observance of whatever conventions might be entered 
into to replace them. Relief from the burden of neutralization proved, how- 
ever, illusory. In 1936, the King of Belgium, confronted with the reoccupa- 
tion of the Rhineland and the termination of the Locarno Pact, sought to 
save his country from invasion by insisting upon its completely independent 
.position and its determination to defend itself from invasion by any power. 
A joint pledge to respect its neutrality was obtained from Great Britain and 
France on April 24, 1937, and a similar pledge from Germany on October r3, 

between Sweden and Finland as to the sovereignly of the islands is discussed. Compare 
the provisions imposed in 1947 upon the Free Territory of Trieste, below, p. ia6. 

32 For opposing views, see Stowcll, Diplomacy of the War of JQ14, pp. 606-624. 

3 '' /bid.. Chap. IX, pp. 371-456. See below, p. 230, n. 10. The literature upon the 
subject is extensive. For a bibliography, see de Visscher, Belgium’s Case: A Juridical 
Inquiry, where the treaties of 1831 and 1839 are discussed in detail. 

3 * Speaking before the Belgian Parliament on November 22, 1918, King Albert said: 
“Belgium, victorious and freed from the neutrality that was imposed upon her by states 
which have been shaken to their foundations by the war, will enjoy complete independ- 
ence. Belgium, reestablished in all its rights, will rule its destinies according to its 
aspirations and in full sovereignty." New York Times, Nov. 23, 1918. 


Implied 
cnnditioi 
of the 
guaiantci 



no 


INTERNATIONAL LAW 


Distinction 
jctween 
leutrali/ed 
ind neutral 
dates 


States 

admitted 

into the 

tommunity 

jt nations 

under 

conditions 


1937.“" Notwithstanding the German pledge Belgium was invaded by the 
Axis air forces on May 10, 1940, witliout having received even an ultimatum 
or other warning. 

The neutrality of Switzerland was respected during the first World War, 
and upon its special request Switzerland was permitted to become a member 
of the League of Nations without assuming the obligation, under the provi- 
sions of Article 16, to take part in a war in defense of the Covenant.”® The 
neutrality of Switzerland was again respected during the second World War, 
obviously, however, not in consequence of mere treaty pledges. Luxemburg 
likewise decided to maintain its status of permanent neutrality after the first 
World War, only to be invaded by Germany on May 10, 1940. 

It is important to observe the distinction between the permanent status of 
a neutralized state and the temporary status of a neutral state in time of war 
between other states. In the case of the former the status of neutrality was 
guaranteed by the explicit agreement of a limited number of powers, accom- 
panied by a definite sanction and by a corresponding obligation on the part 
of the neutralized state to remain such. In the case of the latter there were 
no specific guarantees, but only the usual sanctions of international law; and 
there was no obligation on the part of the neutral state to maintain its 
attitude of neutrality.”’ The Convention Relating to the Rights and Duties 
of Neutral States in War on Land, adopted at the Hague Peace Conference 
of 1907, provided (Arts, i, 2) that “the territory of neutral powers is 
inviolable” and that “belligerents are forbidden to move troops or convoys, 
of either munitions of war or supplies, across the territory of a neutral 
power.” Although this convention was signed and ratified by the United 
States, no obligation under international daw was thereby assumed to inter- 
vene in 1914 or in 1940 to secure the observance of the two rules.”” 

A second group of states which, although full members of the community 
of nations, were subject to -restrictions upon their sovereignty were the various 
states that were admitted into the community under fixed conditions.®’’ 
These states contracted at the time of their entrance into the international 
community that they would observe certain rules prescribed for them by 
certain of the older members of the community. Since the contract took the 
form of a treaty, which by legal fiction was voluntarily entered into, and 
since the obligations imposed were in general not different from the normal 
conduct to be expected of a civilized state, no derogation from the full inter- 
national personality of the state was implied. The Treaty of Berlin of 1878, 
in recognizing the independence of Montenegro, imposed special obligations 

so For the texts of the pledges, see Hackworth, Digest, I, 69 ff. 

*0 See Rappard, Ventrie de la Suisse dans la Sociiti des Nations. 

sj Thus the invasion in 1940 by the Axis troops of Norway, Denmark and Holland, 
while a violation of international law, did not involve the violation of a specific treaty 
obligation, as in the case of Luxemburg. 

38 For cases of demilitarization, whidi may be assimilated to those of neutralization, 
see below, pp. 403, 407. 

30 The past tense is used, without overlooking the possibility that cases may again 
arise in the future. 

»" For the text of the Treaty of Berlin, see Br. and For. State Papers, LXIX, 749. 
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upon that slate in respect to religious and racial toleration, limitation of 
fortifications, sanitary police administration by Austria-Hungary along the 
coast, and freedom of transit across Montenegro for the subjects of other 
states. Similar restrictions were laid upon the new states of Serbia and 
Rumania, with a more explicit prohibition against the imposition of transit 
dues upon goods passing through the country. By the same treaty of Berlin, 

Bulgaria was created an autonomous and tributary principality under the 
suzerainty of the Sultan, being subjected to restrictions similar to those 
imposed upon Serbia. However, it soon threw off the yoke of a “vassal state,” 
and in 1899 delegates from Bulgaria were admitted to the Hague Peace Con- 
ference. The declaration of independence on October s, 1908, by which 
Bulgaria formally severed the bond of vassalage, did no more than give a 
new legal character to a situation already definitely maintained. 

The precedents established by the Treaty of Berlin were followed at the Provisions 
Peace Conference of 1919 in the creation of the new states of Poland, Czecho- treSiesof 
Slovakia, and ifugoslavia. Poland was obligated by the Treaty of Versailles ^ 9 ^® 

(Art. 93) to conclude a separate treaty with the Principal Allied and Asso- 
ciated Powers containing provisions which they might deem necessary “to 
protect the interests of inhabitants of Poland who differ from the majority 
of the population in race, language, or religion.” The treaty contemplated 
was concluded June 28, 1919, and was placed under the guarantee of the 
League of Nations. Further, Poland agreed to embody in a similar treaty 
with the same powers “such provisions as they might deem necessary to 
protect freedom of transit and equitable treatment of the commerce of all 
nations.” Similar agreements were entered into by Czechoslovakia, Yugo- 
slavia, and Rumania by the Treaty of St. Germain.^^ Supplementing these 
measures of the Peace Conference, the Assembly of the League of Nations 
adopted in 1920 a recommendation that “in the event of Albania, the Baltic 
and Caucasian states being admitted to the League,” the latter should take 
the necessary measures to enforce the provisions of the minorities treaties.'*^ 

The emancipation of Cuba as an independent state under the protection of The eman- 
the United States was without precedent in international law. On April 20, 

1898, Congress adopted a joint resolution recognizing the independence of 
Cuba and demanding that the Spanish Government relinquish its authority 
over the island. By the Treaty of Paris Spain gave up its claim of sovereignly 
over Cuba, leaving the United States in military occupation. On March 2, 

1901, an act of Congress authorized the President to leave the government 

Arts, s^i S 7 i 60. More elaborate restrictions were placed upon Austria by Arts. 6a- 
69. Arts. 49-57 of the Treaty of Neuilly-sur-Seine and Arts. 54-60 of the Treaty of 
Trianon imposed similar restrictions upon Bulgaria and Hungary. Greece was similarly 
restricted by the Treaty of Sfevres and Turkey by the Treaty of Lausanne. Por the 
restrictions contained in the peace treaties of 1947, see helow, pp. 266 ff. 

On the general subject, see H. Resting, “Protection of Minorities by the League of 
Nations,” Am. Jourttal, Vol. 17 (1923), 641; Temperley, History of the Peace Conference 
of Paris, Vol. V, Chap. II, “The Treaties for the Protection of Minorities”; Azearate, 

The League of Nations and National Minorities. For the general problem of minorities, 
including the obligations imposed upon states already members of the community of 
nations, see below, p. 265. 
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and control of Cuba to its people upon their acceptance of certain conditions 
embodied subsequently in the “Platt Amendment.” The conditions placed 
restrictions upon the financial and treaty-making powers of the new state, 
imposed minor administrative obligations, and provided for a right of inter- 
vention on the part of the United States for “the maintenance of a govern- 
ment adequate for the protection of life, property, and individual liberty.” 
These conditions were accepted by Cuba and incorporated into a treaty 
between the two countries under date of May 22, 1903.^® Since the procedure 
was observed of a voluntary contractual acceptance on the part of Cuba of 
the conditions imposed, international law saw in the conditions merely a 
renunciation by Cuba of the exercise of certain powers, not an infringement 
of the new state’s legal sovereignty or of its equal standing in the family of 
nations. No fundamental change in Cuba’s position took place, therefore, 
when by the Washington Treaty of 1934 the Platt Amendment was formally 
“abrogated.” ** 

Panama, Haiti, and the Dominican Republic have, like Cuba, been subject 
for a time to limitations upon the exercise of certain powers of sovereignty, 
while retaining their technical sovereignty and their full membership in the 
community of states.” By a treaty entered into in 1903,” the United States 
guaranteed the independence of Panama and at the same time obtained a 
lease in perpetuity of the Canal Zone, which carried with it the exclusive con- 
trol incident to sovereignty. A right of intervention on the part of the United 
States was also provided for in order to enforce compliance with sanitary 
measures to be taken in the cities of Panama and Colon, not included in the 
grant, and to maintain order in them if necessary. By a treaty signed in 
Washington March 2, 1936,**' between the United States and Panama it was 
agreed, inter alia, that the paragraph of the treaty of 1903 which granted to 
the United States the right to intervene in the cities of Panama and Colon 
and the territory adjacent thereto for the purpose of maintaining order was 
now abrogated. This removed the one restriction upon the sovereignty of 
Panama which had been regarded as carrying with it implications in deroga- 
tion of the equality of sovereign states. 

By the treaty of February 8, 1907, the Dominican Republic agreed to 
receive assistance from the United States with the object of enabling it to 
pay off its public debt.** Provision was made for the appointment by the 

For the text of the treaty, see Treaties and Conventioris, I, 362. 

** For the text of the treaty, sec Am. Jownal, Vol. 38 (1934), Supp. 97. See also 
Hyde, InlernalioruA Law, I, sO Q ; Bustamante, DroU Internationa Public, Vol f, 243 

” This situation requires that a distinction be drawn between a grant of sovereign 
powers and a grant of sovereignty. By renouncing the exercise of certain sovereign powers 
the small state becomes to that extent dependent in fact upon the large state, but 
remains in law ‘’independent” 

*•’ Treaties and Conventions, II, 1349 See also McCain, The United States and the 
Republic of Panama, 

For the text of the treaty, see Am. Journal, Vol. 34 (1940), Supp, 139. For com- 
ment, sec N. J. Padelford, “American Rights in the Panama Canal,” Am. Journal, Vol. 
34 (1940), 4i6t 601. 

'*** See Treaties and Conventions, I, 41S. For the earlier executive agreement of 1904, 
see Hackworth, Digest, V, 403, 
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United States of a receiver-general of Dominican customs, and restrictions 
were placed upon the right of the Dominican Government to increase the 
public debt. Limited control of domestic administration was provided for in 
the right given to the United States to protect the receiver-general in the 
performance of his duties. 'In 1916 Dominican territory was occupied by a 
United States naval force in consequence of the failure of the Republic to 
observe the terms of the treaty. The occupation continued until 1924 when a 
convention was signed in which the United States disclaimed any intention 
of attacking the sovereignty and independence of the Dominican Nation. 

At the same time an agreement was made for a continuation of the period of 
receivership and for the exercise by the United States of the necessary mili- 
tary control which the receivership might call for.*'’ This second convention 
was replaced in 1940 by a Treaty of Special Assistance, by the provisions of 
which the Dominican Republic resumed the collection of its revenues, but 
agreed to deposit them in a bank selected by mutual agreement between the 
parties, the funds to be disbursed under an arrangement which would secure 
the necessary payments on the public debt.'" 

The treaty of September 16, 191S, between the United States and Haiti 
was directed towards the stabilization of its finances and the maintenance 
of law and order, the government of Haiti agreeing that, should the necessity 
occur, “the United States will lend an efficient aid for the preservation of 
Haitian independence and the maintenance of a government adequate for 
the protection of life, property, and individual liberty.” In 1933 a new 
agreement was signed, providing for the withdrawal of the military forces of 
the United States and for a new financial arrangement for the disposition of 
the outstanding Haitian bonds." This agreement was in turn superseded by 
the agreement of September 13, 1941, which modified the earlier financial 
control and removed the restrictions which the government of Haiti believed 
to be an infringement upon its sovereignty."" 

The convention between the United Slates and Nicaragua, of August 5, Nicaragua 
1914, by which the United States acquired in perpetuity a right to construct 
and operate an interoceanic canal across the territory of that state, provided 
that the particular territory leased and the naval base accompanying it 
should be “subject exclusively to the laws and sovereign authority of the 

A .survey of the loans of the United States to the Dominican Republic by a Dominican 
jurist may be found in Sanchez, Ctirno de derecho tnlerttacional piiblico americano, p. 43. 

'“’For the texts of the two treaties, see Treaties and Conventions, IV, 4077, 4091. 

For a critical survey, see Welles, Naboth’s Vineyard; The Dominican Republic, 1844-1(124. 

For the text of the treaty, see Documents on Am. For. Relations, III, lao. This 
Hull-Trujillo agreement meets with the approval of Sanchez, op. cit., p. 75, 

51 For the text of the treaty, see Am. Journal, Vol. 10 (1916), Supp., 234. For com- 
ment, see Millspaugh, Haiti under Ameiican Control. For the relation of the treaty to 
the Monroe Doctrine, see Hackworth, Digest, V, 446. 

‘u’ For the text of the treaty, see Am. Journal, Vol. 27 (1933), Supp., 162. See also 
Montague, Haiti and the United States, 1714-1938. 

»3 For the text of the treaty, see Documents on Am. For. Relations, IV, 415. For a 
general survey of the relations of the United States with Cuba, Panama, the Dominican 
Republic, and Haiti, see Jones, The Caribbean Since 1900; Calcott, The Caribbean 
Policy oj the United States, 1890-1920. 
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United States.” No infringement of the sovereignty of Nicaragua was to 
be inferred from the terms of the treaty.'’® 

In 1898, by the treaty of Paris, the United States acquired from Spain 
sovereignty over the Philippine Islands. The government of the Islands was 
reorganized in 1902, and under successive governors-general efforts were 
made to give the islands experience in self-government. In 1934 the Congress 
of the United Slates adopted the Tydings-McDuffie Act, in accordance with 
which a transitional government with the title “The Philippine Common- 
wealth,” was established for ten years, after which the islands were to be 
given full independence. On July 4, 1946, the Philippine Commonwealth 
acquired independent statehood under the name “The Republic of the Philip- 
pines.” Even before acquiring the technical status of a sovereign state the 
Philippine Commonwealth signed the Charter of the United Nations as an 
original member. 

In a group somewhat apart are certain diminutive states which may prop- 
erly claim to possess full international personality, yet which by reason of 
their small size have never taken a formal position in the family of nations. 
Liechtenstein appears to be a sovereign state, although it was refused admis- 
sion into the League of Nations in 1921 on the ground that it did not appear 
to be in a position to cany out its obligations under the Covenant,®^ and 
although it was not invited to sign the Charter of the United Nations. 
Monaco would appear to be an autonomous state under the protection of 
France; San Marino an autonomous state under the protection of Italy; and 
Andorra an autonomous state under the joint protectorate of France and 
the Bishop of Urgel on behalf of Spain. The city of the Vatican is in a class 
of its own.®* 


’^For the text of the treaty, see Am. Journal, Vol. 10 (igi6), Supp., 258. 

The temporary occupation of Nicaragua by United States troops from 1927-1934 
bore no relation to the terms of the treaty. 

r’® The proclamation issued by the President of the United States on July 4, 1946, 
concludes as follows: “On behalf of the United States of America, I do hereby recognize 
the independence of the Philippines as a separate and self-governing nation and acknowl- 
edge the authority and control over the same of the government instituted by the people 
thereof, under the constitution now in force.” Department of State Bulletin, Voi. XV, 66. 
See also, E. W. Mill, “The New Republic of the Philippines," ibid., 475. 

Sec M. 0 . Hudson, “Membership in the League of Nations," Am. Journal, Vol. 18 
(1924). 436, 445- 

Monaco’s fortunes have shifted from being a protectorate of Spain (1523-1641), of 
France (1641-1814), and of Sardinia, to the status of a sovereign state by reason of the 
failure of Italy to keep the protectorate alive. By the treaty with France of July 17, 
1918, France is to defend the independence and sovereignty of Monaco and to be con- 
sulted by Monaco in matters of foreign relations, and in tie event of a vacancy in the 
Crown of Monaco the territory is to form an autonomous state under the protectorate 
of France. In 1934 the Supreme Court of the United States heard a petition of Monaco, 
asking leave to bring suit against the State of Mississippi, although the request was 
denied on ground of immunity from suit. Fenwick, Cases, 284. For the status of Monaco, 
see Hackworth, Digest, I, 78. 

To speak of San Marino as a “sovereign state" when its total area is only 38 square 
miles seems to strain the imagination. 

Andorra, althou^ measuring only igo square miles, has an impressive history, going 
back to 1278 and even to the time of Charlemagne, who is said to have established it 
ad a buffer state against the Moors. 

For the status of the Vatican, see below, p. 124. 
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In addition to states having full membership in the community of nations 
international law has recognized at different times a number of states which 
could claim but limited or qualified membership. The name applied to such 
states during the nineteenth century was that of “semi-sovereign states”; 
but this designation has come into disfavor on account of the logical paradox 
involved in the conception of part-sovereignty and on account of the fact 
that states said to be fully “sovereign” have themselves been subject to 
restrictions in apparent derogation of traditional sovereignty. The term 
dependent states expresses their status both in law and in fact. Speaking 
generally, states coming under this head have had practically complete con- 
trol over the administration of their domestic affairs, that is, they have had 
“internal independence,” while they have been subject to a greater or less 
degree of dependence upon another state in respect to their control over their 
relations with third states. Most of them have now passed from the position 
of dependent states to that of full membership in the international 
conmiunity."® 

Vassal states, or states under suzerainty, were states which, while enjoying 
autonomy in the management of their domestic affairs, were in respect to 
their foreign affairs dependent to a greater or less degree upon their suzerain 
state, to which they paid a formal homage. Tire relationship of vassal and 
suzerain arose out of the feudal system of the Middle Ages and obtained 
recognition in international law in consequence of the semi-sovereign position 
of the smaller German states with respect to the Holy Roman Empire in the 
years following 1648. The vassal state of the nineteenth century represented 
the emancipation of a subject province from the control of an alien govern- 
ment, the liberated territory passing through a transitional stage of domestic 
autonomy, until complete severance of the bond of vassalage was at- 
tained. 

While subject to the bond of vassalage, the vassal state enjoyed a partial 
membership in the international community, characterized not by its domes- 
tic autonomy, but by the relations between the vassal state and the rec- 
ognized members of the family of nations. From 1829 to 1878 Rumania, then 
consisting of the separate provinces of Moldavia and Wallachia, was a vassal 
state subject to the suzerainty of Turkey, under the guardianship first of 
Russia and then, after 1856, of the Great Powers.®” Serbia’s position during 
the same period closely approximated that of Rumania.® ‘ Both became fully 
sovereign states by decision of the Congress of Berlin of 1878. Crete obtained 
the status of vassal by decision of the same Congress.”® Subsequently, by 
Article 4 of the Treaty of London of igi.-} Crete was ceded to Greece. 

so Note may be taken in passing of the group of “satellite states" which appeared with 
the coming of the second World War — states which had come under the influence of 
Germany and entered the war at Germany's bidding. The report of the Crimea Confer- 
ence in 194s contained a special declaration in respect to them and the treatment to he 
accorded to their peoples. See Dept, of State BuUeiin, Vol. XII, p. 313. 

80 Treaty of Adrianople (1S29), Art. V; Treaty of Paris (1S56), Art. XXII. 

“'Treaty of Paris (1856), Arts. XXVIII-XXIX. 

““Treaty of Berlin (1878), Art. XXIII. 
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Bulgaria likewise was recognized as a vassal stale liy the Ti'caty of Berlin, 
but the bond of vassalage was so nominal between 1S78 and 1908 as to make 
it possible for Bulgaria to claim a position of full membership in the com- 
munity of nations."® 

Egypt’s record is intricate. In 1840 it was recognized as a vassal of Turkey 
under the guardianship of the signatories of the London Convention. Sub- 
sequently its powers in foreign affairs were enlarged by Turkish firmans to 
the extent of enabling the khedive to contract loans and to enter into com- 
mercial treaties with foreign states."* By 1883 the earlier guardianship of the 
Great Powers had been left in the hands of Great Britain, whose control over 
the country increased to such an extent that Egypt became a de facto British 
protectorate under the merely nominal suzerainty of the sultan. In Novem- 
ber, 1914, Great Britain proclaimed a formal protectorate over the country, 
and the khedive assumed the title of sultan as indicating the termination of 
the state of vassalage. On February 28, 1922, the independence of Egypt 
was formally acknowledged by Great Britain, subject to certain reservations 
to be agreed to by Egypt.”" By the Treaty of Alliance of August 26, 1936, 
Egypt was recognized by Great Britain “as a sovereign independent Slate.” 
While the treaty provided for the termination of the British occupation of 
the country, it was agreed that in view of the fact that the Suez Canal, while 
an integral part of Egypt, was an essential means of communication between 
the different parts of the British Empire, Egypt authorized Great Britain 
“to station forces in Egyptian territory in the vicinity of the Canal” in order 
to insure its defense in cooperation with the Egyptian forces."” Egypt became 
a member of the League of Nations in 1937 ; and in 1945 it was one of 
the signatories of the Charter of the United Nations. The question of the 
binding character of its treaty obligations to Great Britain which accompanied 
the recognition of its independence remains, however, a controversial question. 

The Transvaal (South African Republic) and the Orange Free State ap- 
pear to have been vassal states of Great Britain between 1881 and 1901 
when they were conquered by their suzerain, only to be included later in the 
Union of South Africa."” 

"" See above, p. 18. 

"”ln 1873 the British High Court of Admiralty, in the case of the Charhieh (L. R. 4 
Adm. & Ecc. 59; Fenwick, Cases, p. 38), held that the khedive, being neither a sovereign 
nor a scoii-sovcreign prince, could not claim for one of his public vessels exemption 
from the jurisdiction of the court. 

""The creation of the new state was effected by means of a “Declaration to Egypt” 
in which Parliament announced that: “The British protectorate over Egypt is terminated 
and Egypt is declared to be a sovereign state." Qualifications were imposed in the form 
of an agreement on the part of Egypt to enter subsequently into a treaty providing for 
a judicial adviser as a substitute for the mixed tribunals, a financial adviser to superin- 
tend the adtniniswalion of the public debt, regulations as to the use of water-power in 
the Sudan, and the disposal of British military forces. 

For the text of the treaty, sec Am. Journal, Vol, 31 (1937), Supp., 78. 

Sec M, 0 . Hudson, “Admission of Egypt to Membership in the League of Nations," 
Am. Journal, Vol. 31 (1937), 681. 

For the condominium exercised by Great Britain and Egypt over the Sudan, see 
O’Bou^^e, Juristic Status of Egypt and the Sudan; Hackworth, Digest, I, S7- 

‘ ” The proclamations of annexation, made in 1900, preceded the actual conquest of 
the two states. See Hackworth, Digest, I, 427. 
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Tibet appears to have been for a time a vassal state of China, but has 
since become independent, without, however, becoming a member of the 
international community/'" 

Outer Mongolia came upon the international stage with the fall of the 
Manchu dynasty in China in igii. The Mongol princes declared their inde- 
pendence and a treaty was signed between Mongolia and Russia in 1912 by 
which the latter undertook to assist Mongolia in maintaining its autonomy. 
The following year China declared its recognition of Outer Mongolia as 
autonomous, and Russia recognized it as part of the territory of China and 
under Chinese suzerainty. This status was confirmed by a treaty of 1915, 
to which Outer Mongolia was a party. The independence of Outer Mongolia 
was, however, annulled by China in 1919, following the Russian Revolution. 
After claims and counter-claims between China and Russia a treaty was 
signed in 1924 by which Russia (U.S.S.R.) recognized Outer Mongolia as 
“an integral part of the Republic of China” and declared its respect of 
China’s sovereignty over the country.^" In 1936 Russia entered into an 
agreement with the Mongolian People’s Republic, under which title Outer 
Mongolia had been exercising its autonomy, providing for mutual support in 
the event of an attack by any third party.’ ^ China protested the agreement 
as a violation of the treaty of 1924. By notes exchanged on August 14, 1945, 
between China and Russia, China recognized the independence of Outer 
Mongolia, which thereupon became one of the republics of the U.S.S.R.’" 

The term “protectorate” has, like “vassal state,” been loosely used in inter- 
national law and has covered a wide variety of dependent states, some of which 
have possessed an unquestioned, if not definitely ascertainable, degree of 
international personality, while others have possessed none at all. In general 
the protectorate is a state which has by formal treaty placed itself under the 
protection of a stronger state, surrendering to the latter control over its 
foreign relations while retaining a large measure of control over its domestic 
government. It may be distinguished from the vassal state not by reason of 
the degree of autonomy which it possesses, which may often be less than that 
of the vassal stale, but by reason of the relationship to one or more of the 
Great Powers whose democratic constitutions would appear to forbid the 
conception of bonds of vassalage. In other cases where the protectorate has 
enjoyed a degree of independence prior to the treaty, its status represents in 
theory a voluntary act of subordination to the protecting state by contrast 
with the concession of autonomy made by the suzerain state to the vassal 
state; so that a presumption of freedom, when not bound by the treaty, rests 

For a history of the political development of the country, see Bell, Tibet, Past and 
Present. 

For the text of the treaty, see Am. Journal, Vol. 19 (1923), Supp., 33. Sec, also, 
Hackworth, Digest, I, 76. 

Protocol of Mutual Assistance, March la, 1936, signed at Ulan Bator. Survey of 
Int. Affairs, 1936, p. 934. 

For the texts of the notes, see Am, Journal, Vol. 40 (1946), Supp., 34. China 
attached the condition that a plebiscite should be held to confirm the new situation. This 
was duly held, confirming independence. 
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with the protectorate. A distinction should be made between protectorates 
under the guardianship of a single state and protectorates under the guardian- 
ship of the Great Powers as a body.’“ 

In i8is, by a treaty between Great Britain, Austria, Prussia, and Russia, 
The Ionian Islands, previously subject to Turkey, were made a “single, free, 
and independent state” under the protection of the British Crown. Conditions 
were imposed in the form of the razing of fortifications and the supervision 
of the internal organization of the islands by the guardian state.’’* The pro- 
tectorate came to an end in 1863 when the islands were united to Greece, at 
which time they were made permanently neutral. 

A similar status was enjoyed by and a similar fate befell the diminutive 
semi-sovereign state of Samos, which by a firman of December ii, 1832, 
had been established by the sultan as a tributary but autonomous principal- 
ity of the Porte under the guarantee of Great Britain, France, and Russia. 
By the terms of the firman the island was given the right to a separate com- 
mercial flag, in consequence of which it was held by the Greco-Bulgarian 
Mixed Arbitral Tribunal in 1906 that the flag of Samos had a neutral charac- 
ter in time of war between Turkey and other states.^” The island was annexed 
to Greece in 1914. 

Morocco came under the guardianship of the Great Powers in 1906, when 
the general act of the Algeciras Conference recognized the independence and 
integrity of the country and undertook to provide for the reform of its 
domestic government and the regulation of its economic development.^” 
Measures were taken to organize a Moroccan police and to suppress illicit 
trade in arms; the construction of public works was to be carried out on a 
basis of equality in respect to the participation of foreign powers; and provi- 
sion was made for equal commercial facilities in Morocco for all nations. 
This international guardianship practically came to an end in 1911, when 
an agreement was entered into between France and Germany by which 
Germany renounced all political interests in Morocco and agreed to the 
establishment of a French protectorate.''^ As a result of the Protectorate 
Treaty between France and the Sultan in 1912 and of subsequent conven- 
tions between France and Spain in 1912 and between France, Great Britain, 

''®The past-present tense indicates the_ transitional character of the law. No mention 
is made here of. the “protectorate” established over Bohemia and Moravia in 1939, since 
it was not recognized as such by Great Britain or the United States and never attained a 
standing in international law, and it disappeared with the defeat of Gcimany. 

’‘Hertslet, Map oj Europe, I, 337; Martens, Nouv. rec., II, 663. In illustration of 
the distinct international personality of the islands under the protectorate, it was held 
in the case of the Leucade [z Spinks 212 (1S53) I that the fact that the protecting power 
was at war did not involve the islands in war in the absence of a clear intention on the 
part of Great Britain to declare war on their behalf, 

■aKatrantsios v. The Bulgarian State, Annual Digest, 1923-26, p. 38. 
fa For the text of the act, sec 4 »re. Journal, 'Vol. i (1907), Supp., 47. 

Ibid., 'Vol. 6 (1912), ijg, 699; Supp., 62, 113. The recognition of the French protec- 
torate was confirmed by Art. 142 of the Treaty of Versailles of 1919. The status of 
Morocco under the French protectorate, as well as that of Tunis under the protectorate 
established in 1883, received incidental treatment in the decision of the Permanent Court 
of International Justice in connection with the French Nationality Decrees of November, 
1921. Sec below, p. 235, n. 30. 
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and Spain in 1023 and 1928, Morocco was divided into three zones, the 
French zone in which the Sultan resides, the mucli smaller Spanish zone, and 
the diminutive neutralized zone of Tangier. The new French Constitution 
contemplates the admission of its “overseas territories” into the “French 
Union.” 

Tangier first came to have a separate international status when the Sultan The 
of Morocco made it the “diplomatic capital” in order to avoid the necessity 
of permitting the representatives of foreign powers to reside at Fez. There- 
after tlie interested foreign powers first came to acquire rights of sanitary 
control over the city, and later, by successive treaties entered into with 
Morocco, rights of guardianship and political administration. The Statute of 
Tangier, signed December 18, 1923, between Great Britain, France, and 
Spain, while recognizing the sovereign rights of the Sultan, made provision 
for the establishment of a Commission of Control, an international legislative 
assembly and an international administration.’® Italy became a party to the 
Statute in 1928. In 1940 Spain occupied the zone in violation of the provi- 
sions of the Statute, talcing over all of the functions of the administration 
except the mixed courts. In 1945 Great Britain, France, the United States, 
and the Soviet Union came to an agreement calling upon the Spanish Gov- 
ernment to evacuate the zone and providing for the reestablishment of the 
international regime. A provisional administration was established, pending 
the call of a conference of the parties to the Act of Algeciras to decide upon 
the definitive r6gime.’“ 

In 1912 an effort was made by the Great Powers to emancipate Albania Albania 
from the control of Turkey. The following year the control of the Great 
Powers was confirmed by the Treaty of London; and by the decision of a 
Conference of Ambassadors, July 29, 1913, Albania was constituted a sov- 
ereign and independent state and its neutrality was guaranteed by the six 
powers. Prince William of Wied was selected as executive head, to be sup- 
ported and advised by an international commission of control. But internal 
disorder, followed by the outbreak of war between the guardians of Albania, 
made it necessary for both the prince and the commission to leave the 
country. In 1917 a provisional government was set up, and this body acquired 
a de jure character when on December 17, 1920, Albania was admitted as 
a member of the League of Nations. As a condition, of its admission Albania 
was obliged to make a declaration pledging the application in its domestic 
law of the general principles of the minority treaties accepted by the succes- 
sion states.®’ On April 7, 1939, Albania was invaded by Italian troops upon 
the alleged ground of reestablishing order and justice, and shortly after, the 

For the text of the statute, as amended by the Protocol signed at Paris July 25, 

1928, see Am. Journal, Vol. 23 (1929), Supp., 235. 

70 “Regstablishment of the International Regime in Tangier,” Dept, of State Bulletin, 

Vol. XIII, 613. where the text of the agreement of 1945 is given. 

80 For the text of the treaty, see Am. Journal, Vol. 8 (1916), Supp., 12. 

81 Ray, Commentaire, p. 102. On November 9, 1921, the Conference of Ambassadors 
found it desirable under the new conditions to proclaim once more their recognition of 
Albania as a sovereign and independent state. 
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country was formally annexed to Italy, At the close of the war the sover- 
eignty of Albania was restored under Russian control; but Albania was 
refused admission as a member of the United Nations. 

In iqo6 Great Britain, France, and Italy agreed among themselves to 
respect and protect the integrity of Ethiopia, while at the same time taking 
steps to adjust in an equitable manner their respective interests in the 
country."- Not being itself a party to the treaty, and being powerless to 
assert an independent position, Ethiopia was thus reduced to a state of 
involuntary wardship. Among other things the guardians pledged themselves, 
in the event of disturbances occurring in Ethiopia, not to intervene individ- 
ually except after having come to an understanding with the others, and in 
any such case every effort was to be made to maintain the integrity of the 
country. This part of the mutual self-denying ordinance came impliedly to 
an end in September, 1923, when Ethiopia was admitted as a member of the 
League of Nations. As a condition of its admission Ethiopia was obliged to 
sign a declaration agreeing to the gradual abolition of slavery and the pro- 
hibition of the traffic in arms with African tribes.®" In October, 1935, Italian 
forces invaded Ethiopia, alleging the unwillingness of the Emperor, Haile 
Selassie, to make adequate satisfaction for the Wal-Wal incident. Ethiopia 
appealed to the League of Nations, but the sanctions imposed by the League 
proved ineffective and the country was formally annexed to Italy. Following 
the reconquest of Ethiopia by British troops in 1941, Haile Selassie was 
restored to the throne, and in 1945 Ethiopia signed the Charter of the United 
Nations as a fully sovereign member of the international community. 

In addition to vassal states and protectorates there have been territories 
possessing so intangible a degree of international personality as to reach 
almost the vanishing point. The term “administered province” has been used 
to describe territory nominally subject to the sovereignty of one state while 
actually under the administrative control of another. By the Berlin Treaty 
of 1878 Bosnia and Herzegovina, while remaining subject to the sovereignty 
of Turkey, were to be “occupied and administered” by Austria-Hungary, 
which continued to exercise a sort of mandate over them until tliey were 
annexed by unilateral act in 1908.*'* Great Britain, under agreement with 
Turkey, exercised a similar administrative control over Cyprus from 1878 
until the annexation of the island in 1914. A self-assumed administrative 
mandate over Cuba was exercised by the United States from 1898 to 1903, 

Distinct from “dependent states,” but coming within the same general 
classification of states with limited membership in the community of nations, 
are the members of various confederations and unions in which states asso- 
ciate for certain specified purposes, leaving themselves in other respects 
“sovereign and independent.” While there is mutual interdependence, there is 

s®For the text of the agreement, see Am. Journal, Vol. i (190?), Supp., 226. 

s® For the special poMtion of Ethiopia in the League of Nations, see Ant. Journal, 
Vol. 18 (1914), 442 ff. and Vol. 30 (1938), Supp., ig. 

®*For the documents of the case, see Ant. Journal, Vol. 2 (1908), Supp. 395, 412; 
Vol. 3 (igog), Supp., 286. 
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in point of law no dependence of the individual state upon a higher political 
authority. The degree of international personality possessed by the member 
states depends upon the facts of each case. Vattel, writing in 1758, insisted 
that confederations, such as the United Provinces of the Netherlands and the 
Swiss Confederation, did not “impair the sovereignty of the individual 
members,” owing to the voluntary character of the union.®® As a matter of 
fact, however, international law recognized the governmental organs of the 
confederacy as speaking for the component members. Under the Articles of 
Confederation of 1781-1789 the states of the United States, in spite of the 
explicit retention by each state of its “sovereignty, freedom, and independ- 
ence,” lost their international personality.®® For all practical purposes, such 
international personality as they continued to have, if any, was latent in 
their right to reassert their control over their foreign affairs by dissolving 
the Union. The German Confederation of 1815-1866 left to the individual 
states the right to enter into treaties not in conflict with the treaties of the 
confederation, to maintain diplomatic representation with other states, and 
to enter into alliances not prejudicial to the confederation ; and to that extent 
they enjoyed a degree of international personality.®^ It is disputed whether 
the confederation as a unit acquires international personality while the sepa- 
rate personalities of its individual members are in abeyance. In the case of 
the United States under the Articles of Confederation, it did so both in law 
and in fact; and in other cases it appears to have done so in fact, if doubt- 
fully so in law. 

A special form of confederation is the “real hnion,” which exists when two “Real 
or more severally sovereign states have the same monarch and for interna- 
tional purposes act as one state. The potential international personality 
retained by the individual states in such unions is to be seen in the peaceful 
dissolution of Norway and Sweden by the Treaty of Karlstad in 1905. By 
the act of separation Norway automatically became a member of the family 
of nations without the necessity of the usual formality of recognition.®® The 
real union of Austria-Hungary, formed in 1867, was dissolved under stress 
of defeat in war in 1918. The union between Denmark and Iceland between 
1918 and 1944 was probably a real union, although the right retained by 
Denmark to attend to Iceland’s foreign affairs gave to the latter something 
of the character of a protectorate.®" On April 10, 1940, following the invasion 
of Denmark by Germany, Iceland suspended the exercise of royal power by 
the King of Denmark; and on June 17, 1944, the independence of the 

Book I, § 10. 

Art. 11 ; “Each State retains its sovereignty, freedom, and independence, and every 
power, jurisdiction, and right which is not by this confederation expressly delegated to 
the United States in Congress assembled.” 

The internal organization of the Swiss Confederation from 1815 to 1848 resembled 
that of the German Confederation. See Treaty of Vienna, June 9, 1815, Arts. 53-64, 

74-84. Hcrtslet, op. cit., I, 208. 

88 The Treaty of Christiania, November 2, 1907, by which the Great Powers guaran- 
teed the integrity of Norway, is not to be regarded as an act of "recognition.” For the 
text, see Br. and For. State Papers, C, 536. 

88 Sec Br and For. State Papeis, CXI, 703 H. 
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Republic of Iceland was formally proclaimed, the country being at the time 
occupied by British and American troops."" 

Closer than the union of slates in a confederation is the union between the 
members of a federal state. Here the federal state appears as a composite 
person, responsible at international law for the conduct of the members of 
the union and competent to speak in their collective name. On occasion the 
anomaly is presented of a federal state whose members continue to maintain 
certain external relations with other states, as in the case of the member 
states of the German Empire under the Constitution of 1871.®* On tlie other 
hand the members may surrender entirely their individual international per- 
sonality to the new composite person. Such was the effect of the Constitution 
of the United States of 1789, under which the identity of the members con- 
tinued only as a matter of constitutional law. The states retained tlieir 
separate and independent autonomy in respect to the sphere of self-govern- 
ment reserved to them under the Constitution; they delegated to the federal 
government full control of their external affairs."® 

The international status of the members of the British Commonwealth of 
Nations is anomalous and cannot be fitted into any of the traditional cate- 
gories previously recognized by international law. Until 1919 Canada, Aus- 
tralia, New Zealand, and South Africa were technically parts of the British 
Empire, As a practical matter, however, these colonies had attained a degree 
of independence in the control of their foreign as well as of their domestic 
affairs which placed them in the category of the more advanced protectorates. 
The practice of the British Government in making provision for separate 
adherence to and separate withdrawal from commercial treaties by the 
dominions seemed to give them a distinct, if limited, international personal- 
ity, though the mother-country remained responsible at international law for 
the fulfilment of their contracts. This limited status as international persons 
was given definite recognition at international law when the four dominions 
were made, each in its own name, signatories of the Treaty of Versailles and 
became in their separate personalities original members of the League of 
Nations."® With them as a signatory of the treaty and member of the League 
was included India, which consisted of the native states (protectorates having 
almost complete internal autonomy) and of British India, which was given a 
limited measure of self-government under the Government of India Act of 
1919. 


The declaration followed a plebiscite .taken some weeks earlier. See Department of 
State Bulletin, Vol. X, p. SS9. Vol. XI, p, Ji6. The occupation of Iceland during the 
war was justified by the United States “to insure the safety of the Western Hemisphere.” 
Ibid., Vol. V, p. 1$. 

eiQppenheim {of. at., I, §89) holds that they enjoyed in consequence a degree of 
international personality. 

““In the leading case of State of Texas v. White, 7 Wallace 700 (1868) ; Scott and 
Jaeger, Cases, p. 42, the couit held that Texas continued to be a legal member of the 
Union in spite of its decrees of secession and its period of forcible resistance to the 
Government of the Union. “The Constitution," said the court, “looks to an indestructible 
Union, composed of indestructible States.” 

Treaty of Versailles, Art. a6, .knnex. 
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The limited degree of international personality explicitly recognized as 
belonging to the British self-governing dominions by the fact of their admis- 
sion into the League of Nations was given sharper definition by the Imperial 
Conference of 1926, at which a report was adopted defining the “group of 
self-governing communities composed of Great Britain and the Dominions,” 
henceforth to be known as the British Commonwealth of Nations.”'* The 
individual members of the Commonwealth thus obtained a formal position of 
equality within a group which was itself part oi the separate international 
person known as the British Empire. Great Britain itself is thus a member of 
the Commonwealth and the international representative of the larger unit of 
the Empire. 

By the Statute of Westminster of November, 1931,“” the Dominion parlia- 
ments were largely emancipated from the restrictions limiting their legislative 
competence, so that the duty thenceforth devolved directly upon them of 
bringing their legislation into harmony with international conventions. 

Thereafter the “autonomous communities” proceeded to appoint diplomatic 
representatives to a number of the leading states and to negotiate treaties in 
their own separate interest, using at times the British Crown as the formal 
signatory of the treaty. The Imperial Conferences became more and more 
gatherings of states cooperating freely in their common interest, adopting 
measures having the practical effect of law, and formulating plans to meet the 
political and economic situations with which the Commonwealth was con- 
fronted. When, in 1939, Great Britain was led to declare war upon Germany 
in defense of Poland, all of the members of the Commonwealth except Eire 
promptly responded with separate declarations of war in their own names."*’ 

The manner in which the Irish Free State acquired international status Irish Free 
was unique. The Free State came into legal being by the conclusion of the (Eire)j 
treaty of December 6, 192 1,®’ between the British Government on the one 
hand and representatives of the Irish Siim Fein on the other, the latter 
having at international law no de jure standing until the negotiations preced- 
ing the treaty. On January 8, 1922, the treaty was ratified by the Dail 
Eireann, whereupon Ireland, south of the treaty-line separating it from 
Northern Ireland, became the “Irish Free State.” A subsequent act of Parlia- 
ment embodying the treaty gave to the new “state” the same constitutional 


“■* “They arc autonomous communities within the British Empire, equal in status, in 
no way subordinate to one another in any aspect of their domestic or external affairs, 
though united by a common allegiance to the Crown, and freely associated as members 
of the British Commonwealth of Nations.” For the complete text of the Report, see 
Am. Journal, Vol. 21 (1927), Supp., 21. 

See M. 0 . Hudson, “Notes on the Statute of Westminster, 1931,” Harvard Law 
Review, Dec., 1932, pp. 261 ff.; Hackworth, Digest, I, 63 ff. 

“•’The literature of the status of the members of the British Commonwealth is exten- 
sive. See in particular Keith, The Sovereignty of the British Dominions; The Dominions 
as Sovereign States; Baker, The Present Juridical Status of the British Dominions in 
International Law; Toynbee, British Commonwealth Relations. 

Technically known as “Articles of Agreement for a Treaty” and the “Scheduled 
Treaty.” For the text, see Annual Register, 1921, p. 86. A survey of the historical devel- 
opment of the Free State may be found in Irish Free State v. Guaranty Deposit Co., 
lag Misc. Rep. (N. Y. 1927), 551. Fenwick, Cases, 114. 
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status “in the community of nations known as the British Empire” as was 
held by the British self-governing dominions, naming Canada as the dominion 
whose relations to the Imperial Parliament were to be paralleled by those of 
the Free State.”® Having adopted a constitution and organized its govern- 
ment, the Free State was admitted to membership in the League of Nations 
in September, 1923, and was elected to the Council of the League of Nations 
in 1930. A new constitution adopted in 1937 changed the name of the Free 
State to “Eire, or, in the English language, Ireland,” and at the same time 
omitted all reference to membership in the British Commonwealth of Na- 
tions." “ In 1938 an agreement was concluded between Great Britain and 
Ireland releasing the latter from the servitude imposed by the treaty of 1922 
in accordance with which the coast defenses of Cobh, Bere Haven and Lough 
Swilly had been left under the control of Great Britain.^"" Ireland remained 
neutral during the second World War, and in consequence it was not invited 
to participate in the conference at San Francisco and to become a signatory 
of the Charter of the United Nations.^"^ 

The breach in the Porta Pia on September 20, 1870, followed by the 
annexation of Rome to the Kingdom of Italy, raised a question with jurists 
whether the papacy, whose temporal power had been exercised more than 
1100 years, could any longer be counted among the states of international 
law. Could there be a state without territory? Could the pope remain a 
sovereign merely by reason of the continuity of his spiritual jurisdiction 
after his temporal authority over a definite area of land had come to an end? 
What legal character in respect to international law could be attributed to 
diplomatic relationships still maintained by the papacy with a number of 
governments? Jurists of the Positive School, basing their judgment upon a 
strict interpretation of facts, held that the papacy had since 1870 lost all 
international character whatever. On the other hand certain writers of the 
Latin tradition saw in the minimum of territory left to the pope by the Italian 
Law of Guarantees and in the world-wide spiritual authority exercised by 
him a sufficient basis for a claim of sovereignty in the technical sense. Other 
writers compromised upon a "quasi-international" status, a “special" or 
“particular” sovereignty, a non-territorial corporate personality different from 
that of other states, but nevertheless international in character.^"" 

The treaty signed on February 11, 1929, between Italy and the Vatican 
created the “City of the Vatican,” over which the Holy See was recognized 

“"See Annml Register, igai, Chaps. Ill, IV; 114 Br. and For. Stale Papers (1921), 
161; Figgis, The Irish Constitution. The Constitution of the Free State referred to it as 
“a co-equal member of the Community of Nations forming the British Commonwealth 
of Nations.’’ 

The Constitution was approved by the Irish Parliament on June 14, 1937, having 
been submitted to a plebiscite of the people of the Irish Free State on June i, 1937. It went 
into effect on December 29, 1937. For the text, see International Conciliation, 1938, p. 332. 

100 For text of the agreement, see 26 League of Nations Treaty Series, p. 10. For 
editorial comment, R. R. Wilson, "Anglo-Irish Accord," Am. Journal, Vol. 32 (1938), S4S. 

’"i On August 29, 1946, the proposed admission of Eire as a member of the United 
Nations was vetoed by the delegate of the Soviet Union on the Security Council. 

102 For details see Oppenheim, International Law, 4th ed., §§ 104-107. 
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as having full proprietary and exclusive domain and sovereign jurisdiction."” 

The right of the pope to send and receive diplomatic officers was recognized, 
and their immunity was provided for. The Vatican agreed to extradite fugi- 
tive criminals to Italy without awaiting formal requests for such action ; and 
the Italian Government undertook to exercise criminal jurisdiction over 
offenses committed within the Vatican City. The Vatican stated unilaterally 
that it wished to remain outside the temporal rivalry of other states and 
apart from the international congresses convened for such purposes, except 
in cases where the parties to a conflict imanimously might appeal to its 
mission of peace. In time of war the Vatican City was to be neutral and 
inviolable. This position of neutrality was maintained during the second 
World War, and the inviolability of the Vatican City was respected by all of 
the belligerents. 

The treaty of 1929 thus created a new international person, of a unique 
and exceptional character. The Vatican City fits into none of the established 
categories of states, and the attribution to it of “sovereignty” must be made 
in a sense different from that in which it is applied to other states. It repre- 
sents in a community of national states an institution organized primarily 
for international objects, whose legal personality is marked by a few acres of 
territory and a handful of subjects, but whose world-wide interests and ac- 
tivities are such as to make it in a sense an “international state.” 

By articles 100- 108 of the Treaty of Versailles, Danzig was transferred FreeCit; 
from the sovereignty of Germany to the Allied and Associated Powers, which 
undertook to establish the town as a “free city" under the protection of the 
League of Nations. The constitution of the Free City was to be placed under 
the guarantee of the League acting through a resident High Commissioner 
appointed by it. Special provisions were laid down with respect to the rela- 
tions between Poland and the Free City of Danzig which were to be incorpo- 
rated into a treaty between the two parties.*®® The Free City fell under the 

lo^For the text of the treaty, see Am. Journal, Vol. 2,-? (1929), Supp., 187 ft. The 
"City” covers an area of about lo.^ acres. 

lei See Tostain, Le Traiti politique du Latran el la personnalite en droit international 
pitblic. Sec, in general, De la Briire, L'Organhaiion intemationale du monde contem- 
porain el la Papaute Soteueraine; Le Fur, Le Saint-Siege et le droit des geiis. Accioly, 
calling for a revision of the Laleran Treaty, criticises the fact that it lacks an interna- 
tional character. Bolelim da Sociedade Brasileira de Direito Internacional, 1945, p. 7. 

1"“ Sec Treaty of November g, 1920. League of Nations Treaty Series, VI, 191. In 
addition to the regulation of local relations between Poland and the Free City, it was 
provided that the conduct of the foreign relations of Danzig should be conducted by 
Poland as well as the diplomatic protection of the citizens of Danzig when abroad. This 
last provision would seem to have made Danzig in a loose sense a "protectorate” of 
Poland; but, on the other hand, any dispute between Poland and the Free City in respect 
to the rights exercised by and duties imposed upon Poland bad to be referred to the 
High Commissioner, who in turn was responsible to the League of Nations, which ap- 
peared to make the Free City in an equally loose sense a “protectorate” of the League. 

The relations between Poland and Danzig formed the subject of advisory opinions by 
the Permanent Court of International Justice, May 16, 1925 (Series B, No. 11) and 
August 26, 1930 (Scries B, No. 18). 

See, on the question of the status of Danzig, M. M. Lewis, “The Free City of Danzig,” 

British Year Booh, 1924, p. 89; J. A. Van Hamel, "Danzig and the Polish Problem," 
International Conciliation, No. 288, March, 1933; Ten Years of World Cooperation, 
pp. 382 ff. 
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control of Nazi elements in 1936; and it was formally annexed Ijy Germany 
on September i, 1939, when hostilities were begun against Poland. By deci- 
sion of the Potsdam Conference Danzig was included in the area of East 
Prussia transferred to Poland. 

lEETeni- By the terms of the treaty of peace with Italy, the “Free Territory of 
iLte Trieste” was constituted and recognized by the signatory states, which agreed 

“that its integrity and independence shall be assured by the Security Council 
of the United Nations.” A provisional regime was set up pending the coming 
into force of the Permanent Statute to be approved by the Security Council. 
The Statute, which forms Annex VI of the treaty, describes the area of the 
Territory, the responsibility of the Council for the integrity and independ- 
ence of the Territory, its demilitarized status, the civil and political rights of 
its inhabitants, citizenship, the organs of government, the foreign relations 
of the Territory, its domestic administration and other related matters. The 
Governor of the Territory is to be appointed by the Security Council after 
consultation with the Governments of Yugoslavia and Italy. The legislative 
Assembly is to consist of a single chamber elected on the basis of propor- 
tional representation. Executive power, other than that assigned to the 
Governor, is to be exercised by a Council of Government, formed by the 
popular Assembly and responsible to it. Amendments to the Statute may be 
made by the Security Council.^”® 

Terri- The system of mandates established by Article 22 of the Covenant of the 
indateo” League of Nations represented an attempt to apply a form of international 
rations guardianship to certain colonies and territories which “as a consequence of 
the late war have ceased to he under the sovereignty of the States which 
formerly governed them and which are inhabited by peoples not yet able to 
stand by themselves under the strenuous conditions of the modern world.” 
The system was thus limited to the colonies and territories of Germany and 
Turkey, and it did not extend to colonies and territories of the Allied and 
Associated Powers. The principle upon which the system proceeded was that 
“the well-being and development of such peoples form a sacred trust of civili- 
zation” and that securities for the performance of this trust should be 
embodied in the Covenant of the League. The tutelage of these peoples was 
to be entrusted to “advanced nations,” which “by reason of their resources, 
their experience or their geographical position can best undertake this re- 
sponsibility, and who are willing to accept it, and that this tutelage should 
be exercised by them as Mandatories on behalf of the League.” 
lyria.lraq. Three distinct groups of such territories were marked off. The first group 
■^^^sjordan consisted of certain communities, formerly subject provinces of Turkey, 
which had reached a stage of development at which their existence as inde- 

108 Treaty with Italy, Section HI, Aits, ai, 22 ; Annex VII, Piovisional Regime, 
Annex VI, Permanent Statute. 

101 A study of the origins of the system of mandates may be found in Wiight, Man- 
dates under the League of Nations, where an exhaustive bibliography is given. See also 
Bentwich, The Mandates System; Mhlot, Les mandats internationaux; Van Rees, Les 
mandats inlernatiamux; M, C. Mills, “The Mandatoiy System,” Am. Journal, Vol. 17 

(19*3). SO. 
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pendent, nations could be provisionally recognized, subject to a temporary 
rdgime of administrative assistance from a mandatory state. The mandate for 
Syria was accepted by France in 1920 and confirmed by the League of 
Nations in 1922.’-“® Subsequently the territory was divided into the Syrian 
Republic and the Lebanon Republic, separate constitutions for the two states 
being presented by France to the League in 1930. In 1933 France and Syria 
signed a treaty of alliance contemplating the ultimate termination of the 
mandate and the admission of Syria into the League of Nations.^ ““ The 
mandate for Iraq (Mesopotamia) was assigned to Great Britain; but before 
a text for the mandate was drafted the situation was modified by the conclu- 
sion in 1922 and 1926 of treaties of alliance between Great Britain and 
Iraq in which the former recognized the latter as a sovereign and independent 
state and undertook to exercise for twenty-five years a supervisory control 
accepted by the League as the equivalent of a mandate.”" The proposal of 
Great Britain that Iraq should be admitted to membership in the League of 
Nations was subsequently accepted, and Iraq became a member in 1932. 
The mandate for Palestine was aiso allotted to Great Britain, and it orig- 
inally covered Transjordan as well.’^’-^ The latter was, however, separately 
organized by a treaty of February 20, 1928, which contemplated its admis- 
sion into the League of Nations as an independent state.^^® 

The second group of territories under mandate, designated by the Council 
of the League as Class B mandates, included certain former colonies of Ger- 
many which were administered by the mandatory state under a separate form 
of government. But it is doubtful whether these territories could claim any 
degree of international personality. The third group, designated as Class C 
mandates, which were administered as integral portions of the territory of 
the mandatory state, had no international status whatever.’^® 

The system of international trusteeship established by Chapters XI-XIII 
of the Charter of the United Nations is more comprehensive than the system 
of mandates under the Covenant of the League of Nations. Article 73 of the 
Charter embodies a “declaration” regarding all non-self-governing territories, 
in accordance with which the members of the United Nations responsible for 
the administration of “territories whose peoples have not yet attained a full 
measure of self-government” accept as a sacred trust the obligation to pro- 
mote the well-being of the inhabitants of these territories. Specific measures 
are enumerated in the Article by which the obligation thus accepted is to be 
put into effect. Article 75 establishes an “international trusteeship system” 

11)8 Foj. t,ijc text of the mandate, see Wright, op. oil., pp, 607 if. 

"‘■’On the status of the two republics, see Hourani, Syria and Lebanon; A Political 
Essay; C. Caidahi, Recucil des Cours, Vol. 43 (1933 — 663, 786. Both Syria and 
Lebanon were originai signatories of the Charter of the United Nations. 

110 For the texts of the treaties, see Wright, op. cit., pp. S9S ff- (treaty of 1922) and 
ibid., 598, n. 5 (treaty of 1926). Iraq was recognized by the United States as an inde- 
pendent state in 1930. See Hackworth, Digest, I, 214. 

For the text of the mandate, see Wright, op. cit., pp. 600 fi. 

For the subsequent status of Transjordan, see below, p. 144. 

1 1 s For a description of the territories coming within Class B and Class C, see Wright, 
op. cit. 
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tor the adniinislvatioii of such territories as may subsequently be placed 
under the system by individual agreements with respect to each territory so 
placed. Article 76 sets forth the basic objectives of the trusteeship system, 
the furtherance of peace and security, the promotion of the political, eco- 
nomic, and social advancement of the people of the territory and their pro- 
gressive development towards self-government or independence according to 
the circumstances of each territory, the encouragement of respect for human 
rights and fundamental freedoms, and the ensuring of equal treatment in 
social, economic, and commercial matters for all members of the United 
Nations and for their nationals. Article 77 makes the trusteeship system 
applicable, by means of special agreements, to territories now held under 
mandate, to territories which may be detached from enemy states as a result 
of the war, and to territories voluntarily placed under the system by states 
responsible for their administration. 

A significant feature of the trusteeship system is the possible designation, 
in any trusteeship agreement, of a strategic area or areas to be placed under 
the direct control of the Security Council. Other areas, not designated as 
strategic, are to be under the direction of the General Assembly. Articles 86 
and 87 make provision for a Trusteeship Council which is to exercise admin- 
istrative functions under the authority of the General Assembly with respect 
to non-strategic areas and under the autliority of the Security Council with 
respect to strategic areas, in the latter case without prejudice to security 
considerations. 

In addition to states having a legal status at international law, whether 
that of full membership in the international community or that of partial 
membership, there are cases in which political communities struggling to 
attain a condition of separate statehood have been recognized by interna- 
tional law as possessing a de facto as opposed to a de jure status. From the 
point of view of international law the rebellious community is still a part of 
the state from which it is endeavoring to separate itself. But in the course of 
its struggle for freedom it may attain an actual position of independence 
which makes it necessary for third states to deal with it as if it possessed 
international personality, pending the determination of the question whether 
it shall be formally admitled to membership or be brought back to subjection 
by the state from which it has revolted. It might be described as an inchoa- 
tive state, permitted by the other states to exercise temporarily certain of 
the rights and privileges of statehood, but having in its own name not a 
legal, but merely a moral, claim to the protection of international law.'” 

For the relation of the trusteeship system to the organization of the United Na- 
tions, see below, p. 193. For a general survey of the system, see articles in Dept, of State 
Bulletin, Vol. XIII, p. 1037; Vol. XVI, p, Jii. On December 13, 1946, the General 
Assembly approved trusteeship agreements submitted by Austialia, Belgium, Fiance, 
New Zealand, and the United Kingdom; and on April 2, 1947 the Security Council 
approved an agreement submitted by the United States for the former Japanese mandated 
islands as a strategic area. 

ira It is the accepted inter-American doctrine that “the political existence of tlie state 
is independent of recognition by the other states.” Montevideo Convention on Rights 
and Duties of States. Article 3. But even so, the problem remains to determine when a 
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If iiUenialional law is a law between sovereign states, have individvals, 
citizens of the various stales, any standing before the law? Have they rights 
and duties which can properly be said to be international rights and duties? 
Arc individuals “subjects” of the law as well as states, although in a more 
restricted degree, or are they merely “objects” of the law? The problem is a 
complicated one, due to the failure at times to distinguish between the sub- 
stantive and the procedural law, and to the fact that the terms “subjects” 
and “objects” have been carried over from municipal law to international 
law without always taking into account the differences in the practical 
application of the terms. 

“Subjects,” as the term is used in general jurisprudence, are the persons to 
whom J:he law attributes rights and duties; “ objects” are the t hings in respect 
to which, rights are held and duties impose d.’^** Individuals are the primary 
persons of municipal law, because in them inhere the rights which the state 
was created to protect and upon them devolve the correlative duties to re- 
spect the rights of other individuals. Groups of persons may be given by the 
state a corporate character, a moral personality; but such character is in 
most cases artificial and transient, and the state may terminate the existence 
of such persons when they have ceased to fulfil their purpose. 

When Grotius wrote his famous treatise in 1625 states had not yet taken 
on the attributes of absolute sovereignty which came to characterize them a 
century later. International law was still based upon the law of nature, the 



substitution of the personality and sovereignty of the state for the personality 
and sovereignty of the prince, the rights of the individual ceased to be a 
determining factor in the making of the law, and publicists concentrated 
their attention upon the rights and duties of the state as a corporate person, 
in which the personality of the individual was almost wholly lost.^^“ Para- 
doxically enough, even democratic states were so intent upon their domestic 
sovereignty that with a few exceptions they abandoned the conception of 
rights of the individual transcending national boundaries.' In an age of 

belligerent community has reached the stage of de facto independence at which its claim 
to statehood is actually recognized by other states. For the problems arising in this 
connection, sec below, p. 145. 

Holland, Elements of Jurisprudence, Chap. VIII. The meaning of “subjects” in rela- 
tion to international law is analyzed in Spiropoulos, L’Jndividu en droit international, 
where it is said, p. 32; “A subject of the law is one to whom the rules of a juridical 
system are immediately addressed, that is to say, one who is directly qualified or obligated 
by the rules of a juridical system.” To the same efiect Kelsen, General Theory of Law 
and State, p. 343. But many writers use the terms “subjects,” “persons,” “international 
personality” without careful distinctions, with the result that some writers may be cited 
on both sides of the controversy. 

See above, p. si. 

118 Note the part played by Vattel in this respect, his conception of nations as “so 
many free persons living together in the state of nature” leading him to ascribe to 
nations absolute rights little compatible with the principles of the natural law which he 
took as the basis of his system. See above, p. 55. 

118 Perhaps the most notable of these exceptions was the assertion by the Congress 
of the United States in 1868 that “the right of expatriation is a natur^ and inherent 
right of all people.” See below, p. 238. 
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national expansion and sharp rivalry governments gave little thought to the 
promotion of humanitarian interests, except in so far as backward peoples 
might be brought under their control by the assumption of what they chose 
to consider “the white man’s burden." 

^he formal '•’Considering the question from the point of view of the formgl illations, of 
r btates it would appear that the position taken by those jurists who consider 

states only as the subjects of international law is difficult to contest. It is 
states which meet at International conferences and congresses to determine 
the rules which are to govern their respective claims and to provide ways 
and means of international coopieration. The delegates to such conferences 
speak in the name of their respective states, and the decisions they take 
bind the state in its corporate capacity. It is states and states only that may 
be members of the United Nations, and it is states only that may be parties 
in cases before the International Court of Justice. It is states which maintain 
diplomatic representatives at their respective capitals and which negotiate 
with one another for the protection of their national interests. It is states 
which enter into treaties, bilateral or multilateral, creating new rights and 
duties superseding existing law. It is to his state that the individual must 
turn for protection when he is the victim of a denial of justice in a foreign 
country. By the law of war the enemy character attaching to each of the 
belligerent states descends to each and every citizen of the state, whatever 
his personal sentiments may be with respect to the justice of tlie conflict in 
which his state is engaged. 

'few that In the presence of these facts of international intercourse the majority of 
f^subjerts writers have held that individuals were not subjects of international law but 
f the law rather objects of the law.'”® Apparent exceptions have been explained by 

saying that it is a mere convenience that the language of diplomatic corre- 
spondence relating to the protection of citizens in other countries gives the 
impression at times that the claim is made in the name of the individual. 
The fact that individuals have on occasion been permitted to appear before 
international courts is likewise put down as a mere matter of convenience. 
It is the state of which the individual is a national which must ultimately 

120 The case is, perhaps, most effectively stated in Oppenheim, International Law, I, 
§ 13; “Subjects of the rights and duties arising from the Law of Nations are States solely 
and exclusively. .. .Thei of ore, all rights which might necessarily have to be granted 
to an individual human being according to the Law of Nations are not international 
lights, but rights granted by Municipal Law in accordance with a duty imposed upon 
the State conceined by International Law.” See also §§ 288, 293, 344. 

Compare Sir J. F. Williams, Chapters on Current International Law, pp. S ff., where 
it is argued that, “A legal system cannot be said to recognize rights as belonging to 
persons, when it does not allow those persons to deal with those rights,” having in mind 
the fact that the Individual can only secure his alleged rights by having lecouise to the 
state of which he is a natioiral. Equally definitive is Sir Frederick Smith, International 
Law, sth ed., p. 53: “States and states alone enjoy a locus standi in the law of natrons, 
they are the only wearers of international personality.” 

Kelsen, asserting that “Individuals can have international rights only if there is an 
international court before which they can appear as plaintiffs,” reaches the conclusion 
that it is “only in exceptional cases that international law directly obligates or authorizes 
individuals”; and he goes on to observe that “If this should become the rule, the border- 
line between international and national law would disappear.” General Theory o) Law 
and State, pp. 343 ff. 
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assure the payment of the claim. The duties which international law appears 
to ascribe to individuals, as for example by the laws of war and of neutrality, 
are in reality not duties which the individual owes to international law itself, 
but rather they are the conditions under which the state of which he is a 
national is entitled to protect him against one or other of the belligerents.^®^ 

On the other hand a number of jurists, looking behmd the formalities of View that 
international procedure, insist that it is the individual who is the primary are subject! 
'unit of society, international as well as national. The existing states of the 
world are but “artficlal bodies,” formed by the chance of historical circum- 
stances. Each of them possesses a corporate character not by reason of any 
inherent right, but merely because it represents the desire of a particular 
group of individuals to unite for the protection of tlieir fundamental and 
inalienable rights as individuals and for the promotion of their mutual inter- 
ests. The state is, indeed, “nat ural, to man ,” in the classic words of Aristotle ; 
but it is natural Imly because it fulfils certain fundamental needs of man’s 
nature, because it is a means for the development of the individual man in 
association with his fellows.^®® Its corporate imity gives it no such sacred 
character as to justify the assertion by it of rights in its own name which 
might violate the fundamental rights of its individual citizens or which might 
prevent or obstruct the normal intercourse of the citizens of one state with 
those of another, ^e state exists for man, not man for the state. Govern- 
ments, says the Declaration of Independence, exist by the consent of the 
governed; they are therefore but the agents of the people, acting under their 
control and obedient to their injunctions. Under such circumstances to say 
that individuals are merely objects of the law is to assign rights to the state 
which are in contradiction with the principles upon which the constitutional 
law of all democratic states rests. Individuals are, indeed, not members of the 
international community; but that is not conclusive of the issue. A federal 
state can be a union of separate states without thereby denying to individuals 
rights under federal law. It has never been suggested that international law 
gave to states rights over their own citizens; yet that conclusion would follow 
if individuals were merely objects of the law.®®* 

If the formal relations of states proceed, as a matter of fact, upon the 

121 -Westlake, perhaps, states this aspect of the problem most effectively: “Where 
international law allows a state to have direct relations with a private person not Its 
own subject, it is only by virtue of a rule prevailing between stales that this is so." 

After giving examples, he observes; "These considerations furnish the answer to a ques- 
tion which is sometimes asked, whether private petsijip can be the subjects of interna- 
tional law. It would be pedantic to deny that the puatc and the blockade-runner are 
subjects of international law, but it is only by virtue of rules prevailing between states 
that they are so." Chapters on the Principles oj International Lais, pp. 1-2. 

1J2 Sec above, p. 47. The student will distinguish sharply between the state in the 
abstract and the particular states that have taken shape ns the result of political and 
economic factors, many of which can scarcely be described as “natural” cxpiessions of 
man’s need for social life. 

12s Compare the conception of the "rights of the individual against the state,” as 
understood in modern democratic constitutions. If, in the language of the Declaration of 
Independence of the United States, all men arc created equal and are endowed by their 
creator with certain inherent and inalienable lights, then those rights must be taken into 
account by international law, nlse they would lose their inherent and inalienable character. 
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basis of their corporate character, this can be said to be a mere historical 
circumstance, a practical necessity, due to the difficulty of organizing an 
.international community of individuals. Individuals, therefore, are the true 
subjects of international law, and states are only the agents through which 
jlhey act in default of more convenient means of giving effect to their common 
interests. 

i^the^vlews argument is obviously a highly theoretical one, and it is clearly 

f jurists directed against the absolutism of the sovereign state, whether as impeding 
the progress of international government or as resisting the extension of 
international law into new fields.'®* Not all of those who claim for individuals 
rights under international law go that far. The fundamental thesis has been 
stated in a variety of'ways, and there are perhaps as many expressions of it 
as there are writers on the subject.*®-’ Some are content to assert merely that 
individuals are also subjects of international law; and that it is possible lor 
them to be subjects of the law without at the same time being members of 
the international community, which is clearly limited to states as such.*®“ 

'^^It is to be expected that those who have been most determined in their atlaclis 
upon the sovereignty of the stale (see above, p. :o6) should also be the ones to assert 
the place of the individual as a subject of international law. Duguit, for example, is 
consistent throughout his writings in denying the one and upholding the other. See H. J. 
Laski, “M. Duguit’s Conception of the State,” in Modem Theories of Law. See also 
Laski, Studies in the Problem of Sovereignty. , 

li'^The Italian jurist, Fiore, is conspicuous among the earlier proponents of the more 
extreme view. Man possesses rights iure suo: he must be considered as “a person of the 
Magna civitas”; he has international lights because he is a human being, and he cairics 
these lights with him wherever he goes. Diritto mternazionale codijicato (Borchard’s 
trans.), Bk. I, Title XXIIl. Before Fiore, Heftter had asserted that the fundamental 
human rights of man made him one of the ‘‘immediate subjects of present international 
law.” Le droit international public de VEurope, ed. 1866, p. 31. See also pp. 11S-118 for 
a detailed exposition of these fundamental human rights. Blunlschli foresaw a future in 
which international law might protect the rights of man in the same way in which 
federal states did so when one of their members violated them. Das moderne V blkcrrecht, 
3rd ed., p. 20. Bon&ls also was one of the earlier writers to lay stress upon the rights 
of man as a human being, but without going so far as to depart from the established 
classifications of international law. Manuel de droit international public, § 157. 

For more recent statements of the view that individuals are subjects of the law, 
sec Lauterpacht, Private Law Sources and Analogies of International Law, where the 
question is treated in connection with his theories of the objective character of interna- 
tional law; F. S. Dunn, Proceedings, Am. Soc. of Int Law, 1935, pp. 148.: “The very 
basis on which international law was erected was the universal moral order of the Chris- 
tian Church, which in turn rested solidly on the concept of the worth and dignity of 
the individual. ... To give peisonalily to the state rather than to the individual is per- 
haps a harmless bit of anthropomorphism in normal times, but in the present crisis there 
is great danger that it will be misunderstood.” Compare E. C. Stowell, ibid., pp, 65 ff., 
who points out that the individual is a subject of international law in two ways, “as an 
individual, and then through his nation, which also exists as a separate entity.” See also 
the same writer’s views in his International Law, p. 8, where he says that “Fundamentally 
the law of nations is a law of individuals, enforced through the agency of the govern- 
ments of the communities into which mankind is apportioned”; and he goes so far as to 
add; “There is, therefore, a certain justification in recognizing that states share with 
individuals the character of subjects of international law." 

P. M. Brown, referring to plans for the establishment of a “world assembly,” asserts 
that: "The most serious error committed by the defenders of international law has been 
found in their parrot-like reafiirmation that it applies only between sovereign stales.” 
Am. Journal, Vol. 40 (1946), 160, Compare also his assertion that; “The international 
community reserves to itself the protection of rights essential to the safety and the 
welfare of all." Ibid. Vol. 38 (1944), a8i. 

See alsp, Scelle, Pricis de droit des gens; Politis, The New Tendencies in International 
Law; H. Aufricht, “Personality in International Law,” Am. Pol. Science Rev., Vol. 
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Reference is made to the fact that many branches of the law have little or 
no direct reference to the interests of states as such. The rights and duties of 
aliens in the state of their domicil, the privileges of foreign ships in national 
ports, the navigation of the high seas, for example, all deal with what individ- 
uals, not states, may do under certain contingencies. The law regulating 
these matters is, indeed, a law between states, but in its practical application 
the individual is regularly treated as if the right claimed were his own per- 
sonal right. It is not uncommon for individuals to be permitted to appear 
personally before mixed arbitration tribunals for the adjustment of claims 
against foreign states; and individual owners have by long custom been 
permitted to appear before prize courts of the belligerents to defend their 
interests under the law of neutrality. The trials of war criminals at Nurem- 
berg suggest that individuals may also be made directly responsible for acts 
in violation of international law. 

More effective, however, is the argument that the international community 
has come to realize more and more of recent years that the welfare of the 
individual is a matter of concern irrespective of the particular state of which 
he happens to be a national, and that measures must be taken to improve his 
condition and to raise his standard of living not immediately in the Interest 
of the state of which he is a national but in his own interest as a human 
beingi"^he various sanitary conventions that have been adopted have had in 
contemplation not merely the protection of the health of one state against 
the contagion of disease in another, but the humanitarian object of preserving 
the health of individuals as human beings.'®® In like manner measures that 
have been adopted for the protection of public morals have had a huijani- 
tarian rather than a merely protective purpose.'®® The International Labor 
Organization has demonstrated the concern of its^fnembers not only for the 
welfare of the worker as a citizen of a particular state but the worker as a 
human being whatever his nationality or racial group.'®" The fact that the 
draft conventions of the organization call for ratification by the separate 


XXXVII (1943), pp. 217-343, where a geneial survey of the problem is given, M. Siotto- 
Pintor, “Les sujets du droit int. auties que lea Etats,” Recueil der Cotirs, Vol 41 (1932 — 
III), 2SI. 

127 The importance of the appearance of individuals before international courts is 
stressed by a number of writers. E. I. Hambro, Proceedings, Am. Soc. of Int Law, 1941, 
pp 26 ff., speaks of the access of individuals to international courts as “a symptom of a 
tendency to create a teal internatranal society,” and as “a part of the tendency to curtail 
tire all important sovereignty of the national state.” For the issuesjjrvolved in the trial 
of war criminals, sec below, p. 668. 

i-’s See below, p. 489, where the various conventions are set forth in detarl. To these 
conventions may be added the numerous resolutions and declarations of the inter-Ameri- 
can community, as for example Resolution XLV, “Health Security,” Resolution LVI, 
“Social Questions,” and Resolution LVIII, “Declaration of the Social Principles of 
America,” adopted at the Conference on Problems of War and Peace, 194s 

12s The conventions for the suppression of the slave trade and for the suppression of 
the white slave traffic are conspicuous instances See below, p. 490. 

18 " The constitution of the International Labor Organization, however, lays stress 
upon the relations between states, proclaiming that “peace can be established only if it 
is based upon social justice,” and that “the failure of any nation to adopt humane con- 
ditions of labor is an obstacle in the way of other nations which desire to improve the 
condrtions in their own countries.” 
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states relates to the administration of the measures proposed, not to the 
humanitarian objectives of the measures themselves. 

But it is in the field of the recognition of fundamental human rights that 
the individual has come of recent years to be a subject rather than an object 
of the law.’®”- The "Four Freedoms” proclaimed by President Roosevelt in 
his message to Congress in 1941 were directed towards the individual human 
being as such, apart from his membership in a particular state.’ The Dec- 
laration by United Nations, signed on January i, 1942, proclaimed that the 
protection of human rights in all countries was one of the results which it 
was hoped might be obtained from victory over the Axis Powers.^'*'’ The 
Dumbarton Oaks Proposals, submitted as the basis of a new international 
organization, made provision that the proposed organization should “facilitate 
solutions of international economic, social, and other humanitarian problems 
and promote respect for human rights and fundamental freedoms.” The 
Conference on Problems of War and Peace, held in Mexico City in 194S1 
declared the support of the American Republics of a system of international 
protection of the essential rights of man, and it made provision for the prep- 
aration of a Declaration of the International Rights and Duties of Man to 
he attached to the new organic pact of the Inter-American System.'®” The 
Charter of the United Nations elaborated upon the provisions of the Dum- 
barton Oaks Proposals, making reference to the promotion of human rights 
and fundamental freedoms in a number of its articles, and providing in 
particular for the appointment by the Economic and Social Council of a 
commission for the promotion of human rights.'®" 

In the presence of these facts it would seem unreal to say that individuals 
are not in some degree subjects of international law, at least in respect to 
the rules of substantive law. In respect to procedural law, while the individual 
must in general look to his state for the enforcement of his rights, there is 
the precedent of the minorities treaties concluded after the first World War 
to mark the tendency to create international machinery for the protection 

1 "' See, in this connection, Mandelstam, “La protection Internationale des droits do 
ITiomme,” Reciteil des Cowj, Vol. 38 (1931 — ^TV), 129 ff., where the Declaration of the 
International Rights of Man, adopted by the Institute of International Law in 1929, is 
analyzed and discussed. Perhaps the development of fascist theories of the state did as 
much as anything in recent years to provoke a reaction among jurists in favor of the 
transfer of the protection of the fimdamental rights of man from the exclusive jurisdic- 
tion of the individual state to the field of international law. See Wright, “Human Rights 
and the World Order,” in International Concllialion, April, r943, p. 238. 

ii2 iiwe look forward,” said the President, “to a world founded upon four essential 
human freedoms,” freedom of speech and of expression, freedom of worship, freedom 
from want and freedom from fear, each of them to be enjoyed “everywhere in the 
world.” 

i'*'’ For the text of the Declaration, see Department oi State Bttlletin, Jan. 3, 1942, p. 3. 
The Declaration confirmed the Atlantic Chatter which had expressed the hope that a 
peace might be established “which will afford assurance that all men in all the lands 
may live out their lives in freedom from fear and want.” 

Chap. DC, Section A. 

IS® Resolution IX, No. g; Resolution XL, “International Protection of the Essential 
Rights _ of Man." In pursuance of the latter resolution the Inter-American Juridical 
Committee prepared a draft Declaration of the International Rights and Duties of Man. 
See Pan American Dnion publications. 

i-ss Preamble; Article i, 3; Article 13, ib; Article s.'i, c: Article 62, 2. 



COMMUNITY OF NATIONS 1 35 

of fimdai-nenlal rights. These treaties, looking to the protection of racial, re- 
ligious, and linguistic minorities, proclaimed tliat their provisions constituted 
“obligations of international concern,” being placed under the guarantee of 
the League of Nations; and a special procedure was devised by the League 
for dealing with petitions presented by minority groups.^*^ In the peace 
treaties signed by the Allied Powers with Italy, Hungary, Rumania, Bulgaria, 
and Finland provision is made that the former Axis partners shall take all 
measures to secure to all persons under their jurisdiction the enjoyment of 
human rights and of fundamental freedoms; but no special provision is 
made for recourse, by an individual alleging violation of the provisions, to 
procedure before the United Nations. How the United Nations may seek to 
make effective the “international bill of rights,” which is contemplated, is as 
yet undecided.^®” 

On December ii, 1946, by unanimous resolution of the General Assembly 
of the United Nations, it was affirmed that genocide was “a crime under 
international law” for which the perpetrators, whether private individuals or 
public officials, were punishable. The member states were invited to enact 
the necessary legislation for the prevention and punishment of the crime; 
and it lyas recommended that international cooperation be organized to the 
same end.^^® 

For the piovisions of the minorities treaties following the first World War, see 
Ten Yeats of World Cooperation, Chap. XI; P. de Azeirate, League of Nations and 
National Minorities: An Experiment; Janowsky, Nationalities and National Minorities, 
us See below, pp. 266, 267. 

No account is taken here of the various plans for a federal organization of states, 
calling for the creation of a world parliament to be elected directly by the people, with 
legislative powers transcending national boundaries. Obviously any such system of 
“world government” would radically change the relation of the individual to international 
law. 

ii<> For the text of the resolution, see Am. Journal, Vol. 41 (1947), 14S, with comment 
by R. Lcmkin. 
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Acquisition and Loss of International Personality 
Succession of States 

We have seen above that the modern international community of sovereign 
and independent states began with the small exclusive group of European 
powers which were maintaining diplomatic relations at the time inter- 
national law began to take shape about the middle of the seventeenth 
century, and which might be described as the “charter members” of the inter- 
national community.* Thereafter new states were admitted into the commu- 
nity one by one as the charter members found it convenient to widen their 
circle; each state, upon its admission, acquiring the rights of membership and 
assuming its obligations.^ 

What were the conditions upon which the older members of the community 
might agree to accept these new members into their exclusive circle? What 
principles were applied to determine whether the applicants were competent 
to exercise the rights and able and willing to fulfil the duties of membership 
in the community? Was it possible to fix with any degree of legal accuracy 
at what point a “people” might be said to have taken on the characteristics 
of a state? The questions were difficult ones, and jurists as well as govern- 
ments were embarrassed to find an answer.'* 

The procedure by which regular membership in the international commu- 
nity is acquired is known as “recognition,” and it might be defined as the 
formal acknowledgment by an existing member or by existing members of the 
international community that a state or political group hitherto not holding 
membership in the community is now entitled to it, and, as an incident of 
membership, to all of the rights and privileges of other members. of the 
community. When recognition is given by an individual member of the com- 
munity it can obviously confer no more than the individual state has to give ; 
it makes the newcomer a member only in so far as the state giving recognition 

1 See above, p. loi, 

“Compare Secretary Webster’s statement in 184s, cited above, p. 102. 

“ Attention is called below, Chap. VIII, to the necessity of distinguishing sharply 
between the recognition of new states and the recognition of new governments. Certain 
of the principles regulating the two procedures are the same, but their application is 
different and the results ate wholly unlik.:. 

On the general subject of the recognition of new states, see Moore, Digest, I, §§ 28-42 ; 
Hack-worth, Digest, I, 5§ 35-46; Hyde, Irit. Law, I, §§ 35-4“; Fauchille, Traiti de droit 
international public. Tome I, Nos. 199-204, Kunz, Die Anerkennung von Slaaten md 
Regiermgen im Volkerrechl; R. Erich, “La naissance et la reconnaissance des Etats,” 
Reciteil des Cotirs, Vol. 13 (1926— III), 431; H. Kclsen, “Recognition in International 
Law,” Am. Journal, Vol. 35 (1941), 605; Sir. J. F. Williams, “La doctrine de la recon- 
naissance en droit intemationd et ses developpements recents,” Recueil des Cows, Vol. 44 
(to?, 3 — II), 203: Lanterpacht, Recognition in Intel national Law (1947): Arechaga, 
Reconocimiento de Gobiemos (1947). 
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is concerned. ‘ Other state.? may delay their recognition for an indefinite 
period or, possibly, refuse it altogether. On the other hand the leading powers 
have from time to time acted collectively, and in such cases third states have 
followed their lead .in due time.’’ In more recent years the admission of new 
members to the League of Nations suggested that the older method of indi- 
vidual recognition might give way to the collective procedure of recognition 
by the whole body of states." The practice of the United Nations thus far 
seems to indicate that the precedents set by the League will be followed by 
that organization.’' 

Recognition may be said to be exiiress when a definite and explicit state- 
ment is made to that effect; it is tacit or “implicit” when the older member 
enters into official intercourse with the new member by sending diplomatic 
representatives to it, concluding treaties with it, acknowledging its flag or 
otherwise entering into formal relations with it. Political conditions have 
been the determining factor in the choice of one or the other method of 
recognition." 

As applied to states already long in existence but not as yet within the 
circle of the international community, recognition has given rise to little 
controversy. Russia’s position was so well established in 1721 that the proce- 
dure attending its admission into the family of nations by the treaty of 
Nystad in 1721 could scarcely be described as “recognition.” ° The admis- 
sion, however, of non-Christian states has presented difficulties. In general 
it may be said that their admission has been determined by the decision of 
the leading states as to the possibility of the performance by the particular 
non-Christian state of the duties prescribed by international law. The Bar- 
bary Pirates, as they were called, while given some degree of official recogni- 
tion of their legal personality during the eighteenth and early nineteenth 
centuries by the conclusion of treaties with them, failed to improve their con- 
duct sufficiently to be admitted into the family of nations before they lost 
their personality altogether.’’"_ Turkey was the first non-Christian state to 


* Hence recognition by one or more of the leading powers has been of first importance 
to a new state, other powers generally waiting for their decision as to the new state 
before acting 

^ See below, p. 138. 

® For a discussion of the subject see Proceeding^ Am, Soc. Int. Law, 1931, pp. 192 fi. 
Sec also Graham, The League of Nations and the Recognition of States; A. McNair in 
Oppenheim, International Law, 4th ed., p. 145, n. 2. 

’’ Note, for example, the invitation to Syria and Lebanon, not hitherto formal mem- 
bers of the international community, to attend the San Francisco Conference and sign 
the Charier of the United Nations, 

8 For a list of the various forms of recognition used by the United States sec Hack- 
worth, Digest, I, 166 ff ; Hyde, International Law, I, 49. 

'• Following the demonstration of its milrtary strength by the defeat of Sweden, Russia 

took at once the position of a Great Power. 

See the deersion in the case of The Helena, 4 C. Rob. 4 (1801), in which the court, 
m determrning the validrty of the title to a vessel captured by the Dey of Algiers and 
subsequently sold, held that the title could not be annulled on ground of the original 
“piratical seizure.” Although the Algerine’s notions of justice to be observed between 
nations, said the court, “differ from those which we entertain, we do not, on that 
account, venture to call in question their public acts." An extraordinary decision, reflect- 
ing the policy of appeasement of that day. 
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Admission 
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be admitted, beiriR made a party to the treaty o£ Paris of 1856 at the close of 
the Crimean War. But long before its admission treaties had been entered 
into with the Ottoman Empire, so that the term “recognition” seems hardly 
applicable to the statement of the Paris Conference that. Turkey was there- 
upon admitted “to participate in the public law and concert of Europe.” 

Its capital was moved from Constantinople to Ankara in rg23. 

Japan entered into official relations with the Western World in i8.<;4 and 
1858, when treaties were signed with the United States, Great Britain, and 
other states, opening certain ports and granting commercial privileges. It 
was not, however, until 1895 that the empire, having demonstrated its mili- 
tary power by its defeat* of China, won an acloiowledged place in the circle 
of the Great Powers. No formal “recognition” was needed to establish its 
claim to the full rights and privileges of membership in the international 
community.^® The admission of China, Persia, and Siam, likewise partial for 
some years previous, became complete at the time of their attendance at the 
Hague Conference of 1907.^* Recognition seems, however, applicable to the 
case of Ethiopia which became a member of the international community by 
its admission to the League of Nations in 192.3.^* Afghanistan was recognized 
as independent by Great Britain in 1919, and in 1921 an Afghan mission 
was received by the President of the United States; an act which was later 
interpreted as recognition of the regime of King Amanullah.'" In 1931, 
upon receiving a request for recognition from the Foreign Office of the King- 
dom of Hejaz and Nejd, the United States inquired whether that government 
was prepared to enter into a treaty of friendship, commerce, and navigation, 
and upon receiving an affirmative answer extended “full recognition” to it.^“ 
The name of the kingdom was changed to Saudi Arabia in 1932, and the new 
member of the international community participated in the Conference of 
San Francisco and signed the Charter of the United Nations. 

The creation of new states by the process of the voluntary subdivision of 
an existing state or the voluntary federation of a number of existing states 
has in like manner raised no controversial problems of recognition. The 
■North German Federation of 1866 was recognized without hesitation and the 
new state admitted as of course to the place hitherto occupied by the Ger- 

The admission of Turkey was doubtless not so much an acknowledgment of its 
capacity to fulfil the obligations of membeiship as the result of the necessity of ^ 
agreement among the Qreat Powers concerning the future of that country and of its 
vassals. 

A. Pearce Higgins, however, speaks of the Anglo-Japancse treaty of igoa as setting 
“the final seal on the recogmtion of the latter Empire.” Hall, Intematiotud Law, 8th ed. 
by Hrggins, p. 49. 

On the question of the admission of China, see Bau, The Foreign Relations of 
China; Kscarra, La Chine et le droit international; Morse and McNair, Far Eastern 
International Relations. 

t-* On the admission of Ethiopia to the League of Nations, see the report of the 
Council of the League of Nations and the declaration made by Ethiopia, Am. Journal, 
Vol. 30 (1936), Supp. 19. See also, M. O. Hudson, “Membership in the League of 
Nations,” ibid., Vol. 18 (1924) , 444. 

See Hackwortb, Digest, I, 195. Afghanistan was admitted into the League of Nations 
on Sept. 27, 1934. 

^“Hackworth, Digest, I, ai8ff. 
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manic Confederation of 1815.^’ In iikp manner the recognition of the short- 
lived Central American Federation of 1921 was automatic, ail of its separate 
members having been sovereign states before the formation of the Federa- 
tion.^® The separation of Sweden and Norway in 1905 raised no problem in 'i 
respect to the separate recognition of the two states. The dissolution of the ' 
union of Austria and Hungary in October, 1918, was confirmed by the terms 
of the peace treaties entered into at the close of the war. Recognition of 
Austria and Hungary as separate and independent states followed as a matter 
of course.^" 

From time to time certain of the leading powers have voluntarily conferred 
the privileges of statehood upon hitherto dependent parts of their colonial 
domain, or upon protectorates hitherto without international personality. In 
such cases recognition by other states of the international personality of the 
new state has generally followed in due time the lead of the mother-country. 
The formal recognition of the separate international personalities of the 
members of the British Commonwealth of nations took place at the time of 
their admission as individual members of the League of Nations.““ Egypt 
was declared independent by Great Britain in 1922, and was recognized by 
the United States and other powers shortly after.®' 

The admission of Byelorussia and Ukraine as separate members of the 
United Nations presents an anomalous situation, in that neither of the two 
states, if they can be called such, possessed any degree of international per- 
sonality previous to their admission to the United Nations. Whether their 
activities as members of the organization will be followed by their de facto 
independence of control by the central government of the U.S.S.k. and their 
assertion of the prerogatives of sovereign states rernains to be seen. Thus far 
they appear to represent indirectly the Soviet Union.®-* 

On occasion one or another of the leading powers has undertaken to adopt 
a backward community not hitherto possessing even an inchoative personal- 
ity, as in the case of Liberia by the United States and the Congo Free State 
by Belgium.i'The recognition of the new state by other states has in such 
cases been dependent upon the progress of the new state in its political and 
economic relations under the guiding hand of its guardian. Liberia, adopted 
by the United States in 1847, remained outside the circle of the international 
community until 1920 when, under the patronage of President Wilson, it 

Rccof;nition by the United States was given by a foimal letter addressed by Piesi- 
dent Grant to Emperor William. Moore, Digest, I, ij7. The subject, however, is classified 
by Moore undci “Recognition of New Goveinmcntc.’’ 

'8 For the text of the Pact of Union, see Am. Journal, Vol. iS (1921), Supp., 328. 

10 3ge below, n. 68. Diplomatic relations between the United States and Austria wcie 
simply “resumed.” See Ilackworth, Digest, I, 284. 

For the character of the members of the British Commonwealth as sovereign states, 
see above, p. 122. 

see above, p. 116. 

The two countries were admitted to tlic United Nations by virtue of a secret clause 
of the Yalta Agreement, by which the United States was also to have been given three 
votes, which, however, the United States later renounced. Practically speaking the case 
is one ot “multiple representation” in favor of the U.S.S.R. See L. B. Sohn, “Multiple 
Representation in International Assemblies,” Am. Journal, Vol. 40 (1946), 71. 
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was admitted into the League of Nations.®" The Congo Free State, created 
by Belgium in 188,15, never succeeded in obtaining recognition as an inde- 
pendent state, and it had no farewells to make when it was annexed by 
Belgium in 1908.^* 

, The real problem of recognition arises when a subject people seeks to 
throw off the yoke of an alien oppressor, or when a colony or other part of 
an existing state seeks to break off from the mother-country and take an 
independent position in the international community. In 1776 when the 
United States of America declared their independence of Great Britain there 
was no accepted rule of international law by which the right of a colony to 
self-determination might be judged; rather, the rule of international law was 
that the mother-country had absolute right to determine the form of govern- 
ment to be put into effect in the colony, and any interference on the part of 
other states was regarded as unwarranted intervention in the domestic affairs 
of the mother-country. The United States appealed to fundamental principles, 
to self-evident truths, that men were endowed with certain inalienable rights, 
that governments derived their just powers from the consent of the governed; 
but the appeal did not come within the rules of the international law which 
the British courts then proclaimed to be part of the law of the land."" 

But legal title was one thing and facts were another. The practical question 
was, had the contest between the rebellious colony and the parent 'state 
reached a point where the latter had apparently abandoned all effort to re- 
duce the insurgent colony to submission or gave no promise of being able to 
do so? Up to that time the province in revolt was left to fight its way into the 
international community as best it could. Having proved its ability to survive 
it was ready for recognition by such powers as might find it to their interest 
to begin official relations with it. Premature recognition of the independence 
of a revolutionary state would obviously be regarded by the parent state as 
an interference with its legal right to retain control over its subjects. The 
recognition of the United States of America by France in 1778 was unques- 
tionably premature, and it was presently followed by a declaration of war by 
Great Britain against France."® Until the mother-country itself recognized 
the independence of its former colony third stales took a risk, small or great 
as the case might be, in doing so. The recognition of the independence of the 
South American states by the United States in 1822, and by Great Britain 
in 1825, was justified by the facts, Spain having lost practically its last foot- 

2.1 For the special problems presented by Liberia, see Azikiwe, Liberia in World 
Politic!,. Liberia was one of the original signatories of the Chatter of the United Nations. 

2* On the subject of the Congo Free State, see J. S. Reeves, “The Origin of the Congo 
Free State,” Am. Joumtd, Vol. 3 Ugoy), 99. For an historical survey of the Fice State, 
see Thomson, Fondation de I’Etai Indeprndanl du Congo. 

2'' The right of a state to detetmine whether its colonies and other dependencies ate 
ready for self-government or independence is still a “domestic question”; but the public 
opinion of the international community has now begun to exercise a degree of moral 
pressure upon the mother-country, as evidenced in the intervention of the United Nations 
in the struggle of the Indonesians for independence. 

2 ' The declaration of war was, of course, anticipated by France, and the recopitlon 
cannot be said to have been given upon juridical grounds. See Bemis, Diplomatic His- 
tory of the United Stales, Chap. II. 
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hold on the continent. But in any case Spain was clearly in no position to 
resent e'ffectively the acts of recognition. The independence of Brazil was 
declared on September 7, 1822, and within less than two years the United 
States had given recognition to the new empire. But in this case the mother- 
country, Portugal, made little effort to subdue the new state.*® 

A new impulse was given to the principle of self-determination during the The prin- 
second half of the nineteenth century by the struggle of the Italian States to nTtionaiiii 
attain freedom and national unity. Mazzini, Mancini, and other Italian 
jurists and patriots developed the “principle of nationalities,” in accordance 
with which peoples of the same race, language, religion, and culture were to 
be united under common institutions and common laws. A generation of 
struggle was, however, required to unify Italy under tlie leadership of Sar- 
dinia; and it was only with the aid of Napoleon III that the yoke of Austria 
was at last thrown off. On March 17, 1861, the new “Kingdom of Italy” 
was proclaimed; but it was not until the occupation of Rome on September 
20, 1870, that unity was finally attained. Recognition of the Kingdom of 
Italy was promptly given by Great Britain, France, Prussia, and Austria.*" 

In the meantime the “call of humanity,” inspired in part by the romantic The revolt 
aspect of the effort of the Greeks to throw off the yoke of the Ottoman Em- and 
pire which they had borne since the fall of Constantinople in 1453, led the 
Great Powers to intervene in the struggle and to assure the independence of 
the country in 1827. The cry of the Serbs and the Rumanians was next 
heard, and after a period of guardianship both peoples were given independ- 
ence in 1878.*“ Turkey was now disintegrating, and the appeal of its remain- 
ing subject peoples for independence would have found an even readier 
response had the Great Powers themselves not been engaged in the contest 
for the balance of power. 

See Moore, Digest, I, §§ 28-36. The long struggle of the Spanish American States 
for independence must explain the insistence with whidi Latin American jurists hold 
that "the political existence of the state is independent of recognition by the other states,” 
in the words of the Montevideo Convention of 1933. The Convention goes on to assert 
that “even before recognition the slate has tlie right to defend its integrity and inde- 
pendence, to provide for its conservation and prosperity, and consequently to organize 
itself as it sees fit, to legislate upon Us interests, administer its services, and to define 
the jurisdiction and competence of its courts.” Inl. Conferences of American States, 

1033-19401 P- 122. It is not clear, however, what practical application the principle had 
in 1933 i nnd in any case it would seem that the “right” must be understood in the same 
sense as the rights asserted by the American Declaration of Independence, as an appeal 
to higher moral principles than those actually recognized by states. Accioly well observes 
that the question is not of practical importance; and that while the doctrine that rec- 
ognition is declaratory in effect rather than constitutive is more correct, as a matter of 
fact what is recognized is something which already exists. Tratado de Dereebo Interna- 
rional, I, 144, quoting R. Erich, op. cit., Rectieil des Cows, Vol. 13 (1926 — ^III), p. 431. 

With respect to the question whether recognition is constitutive or merely declara- 
tory, sec Anzilotti, Cotirs de droit international, 160, who maintains that recognition is 
constitutive, and Fauchille, Traiti, Premiere Parlie, No. 199. 

2* Moore, Digest, I, § 36. For details, sec Accioly, 0 reconhecimento da independenda 
do BrasU. In consequence of the ready acceptance by Portugal of the loss of its former 
colony the relations between the two slates have always been of the friendliest character. 

2 " See, on the principle of netionalities, Hayes, The Historical Evolution of Modern 
Nationalism; Kohn, Prophets and Peoples, “Mazzini”; Chadwick, The Nationalities^ of 
Europe and the Growth of National Ideologies; Cobban, National Self-Determination, 

JO See above, p. 115. 
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The Struggle of the people of Cuba for self-determination was carried 011 
during many years and the conditions of gross misgovernment by Spam led 
to frequent appeals for intervention by the United States. The declaration of 
war by the United States against Spain in i8q8 was dictated partly by sym- 
patliy with a colony which had long suffered from misrule, and partly by 
impatience on the part of the United States over the continuance of what had 
been for many years an international nuisance. It is significant that the reso- 
lution of the American Congress contained a recognition of the freedom 
and independence of the people of Cuba as distinct from the insurgent 
government, which the United Stales was not prepared to legalize.^ Military 
occupation of the island followed, and it was not until May 20, 1902, that 
the Republic of Cuba was proclaimed as an independent state. Unlike its 
attitude towards its other American colonies, Spain itself, the mother coun- 
try, came forward to join with other states in welcoming the new republic to 
its place in the international community.®* 

The recognition of the independence of Panama by the United States in 
1903 followed almost immediately upon its separation from Colombia, and it 
could not be justified by the demonstrated ability of the insurgent body to 
maintain itself. Rather, the United States intervened to frustrate the efforts 
of Colombia to reduce the insurgents to submission. The assertion by the 
United States that it was acting in the interests of “collective civilization” 
could not of itself create a new rule of international law.®® 

The formal independence of Albania was proclaimed by joint action of the 
Great Powers in 1913 following the war between the Balkan States and 
Turkey. Recognition by the United States and other states was, however, 
delayed in consequence of the war of 1914-1918. The admission of Albania 
to the League of Nations in 1920 does not seem to have been regarded as 
sufficient justification for prompt recognition; and it was not until the Con- 
ference of Ambassadors decided, on November 9, 1921, to recognize Albania 
as a sovereign and independent state that Albania’s request for recognition 
by the United States was favorably considered. Recognition was granted by 
the United States in July, 1922.®* 

It was only with the outbreak of the first World War that the principle of 
self-determination can be said to have made any effective progress. The 
subject nationalities of central Europe saw the opportunity to obtain their 
independence if the polyglot empire of Austria-Hungary was defeated, while 
the revolution in Russia held out the hope of the liberation of peoples whose 
desire for freedom had hitherto not been pressed upon the attention of the 
international community. 

President Wilson, in proclaiming on January 8, 1918, his Fourteen Points 

See Moore, Digest, VI, p. 326. The Joint Resolution recognizing the independence 
of Cuba, approved April 30, 1898, preceded by only five days the declaration of war 
against Spam. 

®“See Bustamante, Droit International Public, I, 183. See above, p, in. 

See Moore, Digest, III, 71. 

Hackworth, Digest, I, igfi. See above, p. iig. 
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of a just peace, specified the return of Alsace-Lorraine to France, the read- 
justment of the frontiers of Italy “along clearly recognizable lines of na- 
tionality,” the creation of an independent Polish state, and the autonomous 
development of the peoples of Austria-Hungary and of the nationalities 
under Turkish rule.®® The recognition by the United States on September 3, 
1918, of the Czechoslovak National Council as being “a de facto belligerent 
government clothed with proper authority to direct the military and political 
affairs of the Czecho-Slovaks” was made while the territory of the new state 
was still under the actual control of Austria-Hungary.®® In the case of 
Poland, Germany and Austria-Hungary anticipated the movement for lib- 
eration by proclaiming the independence of the country in 1916, while the 
Russian Cadet Government had likewise recognized in 1917 that the creation 
of an independent Poland must be one of the conditions of a just peace.® ^ 
When, on January 22, 1919, the United States gave full recognition to the 
Polish Provisional Government the communication described the new state 
as entering “upon a new cycle of independent life.” 

As a result of the revolution in Russia, Finland proclaimed its independ- 
ence on December 4, 1917. Denmark promptly recognized the new state, but 
other powers preferred to await the formation of a stable constitutional 
government; and it was not until May 3, iqiq that the United States and 
Great Britain decided to recognize “the independence of Finland and the 
de facto Government.” ®® By contrast, the United States declined at first to 
recognize the Baltic states, believing that “friendship and honor” required 
that all decisions with respect to the sovereignty and territory of Russia 
should be held in abeyance until a “restored, free, and united Russia” would 
again talce its place with other free nations in upholding peace and orderly 
justice. When, however, it appeared that there was no disposition on the 
part of the Bolsheviks to reconquer the three provinces, the United States On 
July 28, 1922, extended recognition to “the Governments of Esthonia, Latvia, 
and Lithuania.”^® Recognition had already been granted by the principal 
governments of Europe. Early in 1920 the Supreme Council of the Allied 
Powers agreed to recognize the de facto government of Armenia, and a 
mandate for the country was offered to the United States. This being de- 
clined, Armenia was annexed by the Soviet Union and became later a com- 
ponent part of the Transcaucasian Socialist Federated Soviet Republic, 
itself a part of the U.S.S.R.^^ 

The defeat of Turkey in the first World War led to the emancipation of 
Iraq, Syria, and Palestine, all three being first assigned the status of man- 

See Nos 9-13 of the “Fourteen Points” Ogg and Beard, National Governments and 
the World War, p. S6S i Latani, ffistoi y of American Foreign Policy, p. 606. 

®®See Am Journal, Vol. 13 <1919), 935 Hackworth, Digest, I, 203. 

Hackwoith, Digest, I, 214-315. 

®* Ibid., 217. 

Ibid , 209 if. 

Ibid., 199 JE. 

Ibid , 222. On May 24, 1920, Fiesident Wilson formally requested the advice and 
consent of the Congiess to acceptance of the proposed mandate. The Congress, however, 
respectfully declined to grant to the executive the power to accept it. Ibid., 106 
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dates. Recognition was accorded by the United States to Iraq as an inde- 
pendent stale by the signature in 1930 of a tripartite convention with that 
country and Great Britain, although Iraq was still at that time a class A 
mandate of Great Britain.^* Ssnria and Lebanon were not given formal rec- 
ognition until invited to send delegations to the San Francisco Conference 
and to become signatories of the Charter of the United Nations.** Trans- 
jordan became an independent state by the Treaty of Alliance which Great 
Britain signed with the former mandate on March 22, 1946. Admission of 
Transjordan to membership in the United Nations was, however, refused by 
the Security Council on August 29, 1946.** 

In view of the political considerations that must of necessity attend a 
decision on the part of the international community to recognize a new state, 
it is a mere academic question whether the “right of self-determination,” 
stated in so broad a form, can be said to be a rule of international law. The 
Atlantic Charter, the terms of which were later incorporated into the Decla- 
ration by United Nations of January i, 1942, proclaimed not only the 
intention of the signatory states not to seek territorial or other aggrandize- 
ment or to seek territorial changes which did not accord witli the freely 
expressed wishes of the peoples concerned, but their respect for “the right of 
alt peoples to choose the form of government under which they will live” ana 
their wish “to see sovereign rights and self-government restored to those 
who have been forcibly deprived of them.” Notwithstanding these pledges, 
changes in territorial sovereignty look place, and were apparently ratified by 
the silence of the leading powers, which cannot be reconciled with the terms of 
the Atlantic Charter. Lithuania, Latvia, and Esthonia lost their independ- 
ence, and Poland, although restored to independence, was given new bound- 
aries which were not based upon the "freely expressed wishes” of its people. 

The Charter of the United Nations states among its “Purposes” the devel- 
opment of friendly relations among nations “based on respect for the principle 
of equal rights and self-determination of peoples.” *“ No interpretation has 
thus far been given of this broad objective. Some light, however, is thrown 
upon it by the provisions of Article 73 of the Charier, which pledge the 
members of the United Nations to develop self-government in their depend- 
ent territories, to take due account of the political aspirations of the peoples 
and to assist them in the progressive development of their free political insti- 
tutions, “according to the particular circumstances of each territory and its 
peoples and their varying stages of advancement.” Article 76, dealing with 

214. See above, p. 127. 

For the status of these two couatries as mandated territories, see above, p. 127. 

^‘Sce above, p. 137. On January 17, 1946, the British Foreign Minister announced to 
the General Assembly the intention of the British Government to establish Transjordan 
as “a sovereign independent state”; and that in consequence the question of placing 
Transjordan under a trusteeship did not arise. The General Assembly welcomed the 
declaration at the time; although the Security Council later refused Transjordan admis- 
sion to membership in the United Nations. 

For the text of the Declaration of the United Nations incorporating the Atlantic 
Charier, see Dept, of State Btilletin, Vol. XII, p. 576. 

Art. I, no. 2 ; also Art. SS- 
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the “trusteeship system,” includes among the basic objectives of the system 
the progressive development of the trust territories “towards self-government 
or independence as may be appropriate to the particular circumstances of 
each territory and the freely expressed wishes of the peoples concerned.” 

The problem is clearly not one to which rigid rules can be applied.'*^ Time 
will be required to create national unity among many peoples whose historical 
traditions have set class against class along religious, economic, and more 
recently along ideological lines. The readmission of Korea into the interna- 
tional community is still pending.^® The All-India Congress declared the 
independence of India on January 22, 1947. The British Government ac- 
cepted the declaration, but subsequently, in view of the divergencies between 
the two leading religious groups, acquiesced in the plan of two separate 
Hindu and Moslem states organized as dominions within the British Com- 
monwealth of Nations, leaving it to the two groups to decide upon a unified 
India if possible.'*® The autonomy and subsequent independence of Burma, 
Indonesia, and French Indo-China are under negotiation with Great Britain, 
Holland, and France; while the independence of the Sudan is being nego- 
tiated between Great Britain and Egypt.®® The Charter of the United Nations 
has set a standard. Its ultimate attainment will be a matter of good faith 
and wise statesmanship.^jjS 

During the first quarter of the nineteenth century, when so many of the 
American states were fighting for their independence, the problem was pre- bdligete 
sented whether political groups, In revolt against the state of which they were 
legally a part, might be entitled to be recognized as lawful belligerents even 
though they might not have demonstrated such a degree of control over the 
particular area of territory as to justify their recognition as having the status 


See, on this subject, a critical study by Loewenstein, Political Reconstmetion, 
Chaps.' I-IV, where the theoretical and practical aspects of the problem are examined in 
detail. 

*8 The Cairo Declaration of December i, 1943, included the statement that the three 
signatory powers, China, the United States, and Great Britain, “mindful of the enslave- 
ment of the people of Korea, arc determined that in due time Korea shall become free 
and independent.’’ Dept, of State Bulletin, Vol. XII, No, 311, p. 1058. For a historical 
survey, see H. Borton, “Korea: Internal Political Structure,” ibid., Vol. XI, 578. 

*0 For the background of the problem of self-government and independence for India, 
see Chirol, India; Das, India in World PoUlics; Ram and Sbarma, Iitdia and the League 
of Nations. 

On May 16, 1946, a British White Paper was issued in which India was offered the 
right to choose between partnership in the British Commonwealth of Nations and sepa- 
rate statehood. Acceptance of the plan was delayed by the refusal of the Moslems to 
cooperate with the Hindus and their insistence upon separate Moslem independence. In 
June, 1947, the Viceroy submitted a plan by which the two religious groups might 
partition the country on the ba^s of dominion status. This was done and Pakistan, the 
Moslem area, was admitted in its own national character as a member of the United 
Nations; while Hindustan is considered identical with the original member, India, and 
bears that name officially. 

On March as, 1947, the Dutch Government ^ned an agreement with Indonesian 
leaders in accordance with which the sovereignty of the "United Slates of Indonesia” 
was recognized, under the Crown of Holland. The agreement concerned Java, Madoei-a 
and Sumatra, together with other areas then under occupation of Dutch forces. 

For the background of the problem of the Sudan, see O’Rourke, Juristic Status of 
Egypt and the Sudan. 

Burma became independent, January 4, 1948. 
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of dc jura statehood.® ‘ Great Britain and the United States were both put 
under the necessity of formulating specific rules of international law in 
justification of an attitude toward the revolting colonies which was based 
upon fundamental principles of humanity and self-protection. It was im- 
possible to regard such colonies, organized as separate states and conducting 
a war in behalf of political freedom, as mere groups of rebels against their 
lawful government, devoid of rights rmder international law. In consequence, 
it came to be held that where a de facto political organization had been set 
up, giving promise of being able to maintain itself and conducting military 
and naval operations in accordance with the laws of war, and where, on the 
other hand, the parent state was exercising the belligerent rights of visit and 
search and of blockade, the situation must be recognized as one of public 

war. ®® 

The effect of this recognition by third states of belligerent rights on the 
part of insurrectionists was to confer upon Uiem a de facto international 
character in respect to the rights and duties of legal warfare. These included 
the right of admission of ships of the insurgents into the ports of the rec- 
ognizing state, the right to borrow money on the credit of the de facto state, 
and principally the right of visit and search at sea, the confiscation of con- 
traband goods, and the maintenance of blockade. The accompanying respon- 
sibilities could, of course, only be made good if the insurrection ultimately 
succeeded. At the same time, the act of recognition imposed upon third states 
the obligations of formal neutrality between the contending parties. Since 
both consequences were burdensome to the state giving recognition, its action 

was, as a rule, dictated either by sympathy with the rebellion or by the 
necessity of warning its citizens against the exercise of the rights of war by 
the de jure or the de facto state and protecting them against illegal acts of 
either belligerent.®® 

Precipitate action on the part of third states in recognizing the de facto 
status of belligerent communitira was naturally regarded as an unfriendly 
act by the parent state; but as in the case of the recognition of actual state- 
hood it was difficult to determine the precise moment in advance of which 
recognition would be premature. The action of the United States in recogniz- 
ing the belligerency of the South American states during the first quarter of 
the nineteenth century was regarded by Spain and the Holy Alliance as 
premature; but it was founded upon a fair basis of fact, and it would seem to 
have been equally as justifiable from the point of view of de facto conditions 

On the subject of the recognition of belligerency, see Hall, Iniernaliondl Law, S S> 
Wilson, Insurgency Lectures; R. R. Wilson, “Recognition of Insurgency and Bellig- 
erency,” Proceedings, Am. Soc. Int. Law, 1937, p. 136 ff,; J. W. Garner, “Recognition of 
Belligerency," Am. Journal, Vol. 32 (1938), pp. 106 ff.; Hackworth, Digest, I, 318 ff. 
The student should observe the distinction between the recognition of insurgent com- 
munities seeking to establish a separate state and the recognition of insurgent groups 
seeking to control an existing government. 

See Moore, Digest, I, S§ S9-71, where the story of the Latin American States is 
given. See above, pp. 140 ff. 

s® See the oi^nion of the Solicitor of the Department of State, Nov. 18, 1909. Hack- 
worth, Digest, I, 321. 
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as was the recognition of statehood which followed later."' By contrast, the 
justification of the recognition of the belligerency of the Greek patriots in 
1827 roust, like the subsequent recognition of the independence of Greece, he 
sought rather upon humanitarian grounds than upon the actual status of the 
revolutionists."® 

An exceptional case, which caused an acute controversy between the United 
States and Great Britain, was the recognition by the latter of the belligerency 
of the Confederate States of America in 1861. Great Britain argued tliat its 
proclamation of neutrality, which recognized the Confederates as belligerents, 
followed both the proclamation of President Davis announcing the purpose 
of the de facto Confederate Government to exercise the rights of a belligerent 
and the proclamation of President Lincoln announcing the blockade of the 
Southern coasts. Inasmuch as British shipping interests were seriously 
affected by both proclamations, the British Government maintained that its 
act of recognition was not premature.®* On the other hand, the United 
States insisted, first, that the rebellion of the Southern states did not amount 
to a state of war, and, later, that even if a state of war exised there was no 
necessity for the action of the British government. It is now generally con- 
ceded that the position taken by Secretary Seward was an extreme one, and 
that the de facto status of the Confederate States justified the treatment of 
their forces as belligerents.® ’’ 

Recognition of the status of belligerency implied the existence of an Recog- 
organized political group de facto in control of certain territory but not yet “njurg 
having such an assured status as to warrant recognition as a new state. But 
what if the revolutionists were unable to control any large area of territory 
yet were sufficiently well organized to offer effective resistance to the mother- 
country? Were they to be treated as mere outlaws and pirates, having no 
rights either in relation to their own government or in relation to third states? 

The situation was peculiar to the American continent, and the conception of 
a "status of insurgency” was invented to meet it.®* The United States, seek- 
ing to prevent its citizens from taking part in expeditions and in other ways 
giving aid to the insurgents in violation of its neutrality laws, found it neces- 
sary to interpret the hostilities conducted by the insurgents as "war” against 
the mother-country. At the same time recognition of insurgency was the 
expression of a belief on the part of the recognizing power on the one hand 
that the insurgents should not be executed as rebels if captured by the 
mother-country and on the other hand that the insurgents should be entitled 
to prevent the access of supplies to the mother-country from neutral states 

See Moore, Digest, I, § $6. 

»r> See above, p. 141. 

®®The argument is presented at length in Hall, Internatiotial Law, § s, Sth. ed., p. 43. 

The controversy fills a large place in the literature of international law following 
1861. See Moore, Digest, I, S 66; Papers Relating to the Treaty of Washington, J, 19-46; 

Dana’s Wheaton, International Law, ed. by Wilson, p. 29, n. 15; Bemis, Diplomatic 
History, Chap. 3CXI. 

ITie term insurgents is also applied to groups in revolt against the government of 
the state, whose objective is to obtain control of the government and not to form a 
separate state. See below, p. 176, 
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without, however, going so far as to exercise the right of visit and search at 
sea. In 1895 President Cleveland recognized the insurgency of the Cuban 
revolutionists and enjoined the observance of the neutrality laws.®'’ During 
the following year, in the case of the Three Friends , the Supreme Court 
upheld the distinction “between recognition of belligerency and recognition 
of a condition of political revolt” and condemned, under the terms of tire act 
of 1818, a vessel which had been fitted out and armed in the United States 
on behalf of Cuban insurgents unrecognized as belligerents. It does not ap- 
pear likely that the circumstances which gave rise to the doctrine of tire 
status of insurgency are likely to arise again; but the principle upon which 
the doctrine was based may not be without application in analogous cases. 

To what extent, if any, do changes in territorial area and in the size of its 
population affect the corporate character of the state as an international 
person? In general it may be said that the international personality of the 
state is not affected by accessions or losses of territory, with corresponding 
increase and decrease of its population, provided the changes are not so 
radical as to affect the central organization of the state or to deprive the 
state of that nucleus of territory in which the organization of the state has 
had its governmental seat.“^ The United Stales of America began as a group 
of thirteen states lying along the Atlantic seaboard, with an area of un- 
occupied territory extending northwest into the interior of the continent. By 
the purchase of Louisiana in 1803 and the purchase of Florida in 1819, by 
the incorporation of the independent stale of Texas in 1845, by the cessions 
from Mexico in 1848, and by the purchase of Alaska in 1867, vast new areas 
of territory were added to the Union; but the United States remained the 
same person in law that it was, or rather they were, in 1783.®® 

The case of Sardinia is remarkable in that during the years from 1839 to 
1870 it annexed new territory larger than its original area, changed its legal 
name to “Kingdom of Italy,” and transferred its seat of government to 
Rome which was previously outside its territory.®® The corporate personality 
of Great Britain, of France, and of Italy remained unaffected by their large 
territorial annexations in Asia and in Africa. Rumania doubled its size as a 
result of accessions of territory from Hungary and Russia after the first 
World War without question of its continuing identity. In the case of the 
Serb-Croal-Slovene State (later Yugoslavia) not only was new territory 
annexed from adjacent states, but a separate international person, Monte- 
negro, was incorporated, without affecting the identity of the original 
Serbia.®* 

Moore, Digest, I, § 74. 

166 U. S. I (1897). 

The attention of the student is once more called to the distinction between “the 
state’’ as an abstract conception, natural to man because essential to the fulfilment of his 
human needs, and the state as a specific corporate person, whose personality may change 
de facto while it retains its formal juridical character. 

•■a The de facto transition of the United States from a federation to a federal state 
is marked by the gradual use of a singular rather than a pluial verb. 

O'* Hall, International Law, 8th ed., p. ai, n. i. 

"''This, however, is disputed. See Feilchenfeld, Public Debts and State Succession, p. $66. 
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In spite of the partitions of Poland in 1772 and 1793 the state retained its 
legal personality until the final partition of i 79 S- Heavy losses of territory 
by Turkey in 1856 and in 1878, and again in 1911-1913, had no effect upon 
its legal identity. Nor would the corporate identity of the United States have 
been affected had the Confederate States succeeded in winning their inde- 
pendence in 1861-1865.®® As a result of the first World War Turkey lost 
such great areas of territory that the delegates from Angora at the Confer- 
ence of Lausanne in 1923 argued that the former Ottoman Empire had ceased 
to exist and a new international person had come into existence.®® This 
position, however, was subsequently repudiated by the arbitrator on appeal 
from a decision of the commission charged with the distribution of the Otto- 
man debt.®' While the losses incurred by Germany and Russia in 1918-1922 
had no effect upon tlieir legal personality, the more serious losses incurred by 
Austria led it to claim that continuity with the former Austrian Empire had 
been broken and that the new Austria was but one of a number of states 
formed out of the former monarchy.®® 

Once international personality has been acquired by a state, it is lost only D- Extinc- 
by the extinction of the state. Mere non-recognition of its government does loss of 
not put an end to its legal rights, although they may be unenforceable for 
the lime being.®® Extinction marks the end of the state itself. Occasionally personaii 
it has occurred by voluntary act of the state itself, as when a federation twy act” 
breaks upon into a number of separate states or a number of separate states 
unite to form a federation.'® Each of the three divisions of Colombia required 
separate recognition by the United States when that state broke up in 1829- 
1830 into Venezuela, Ecuador, and New Granada, although it would seem 
that Colombia itself retained its original international personality under the 
name of New Granada, which was subsequently changed back to Colombia.'^ 

The independent “Lone Star” state of Texas voluntarily extinguished itself 
when it became one of the United States in 1845.'® Montenegro was absorbed 
in Yugoslavia in 1919, although the voluntary character of its act might be 
questioned. 

On the other hand extinction may occur against the will of the state as Byforcit 
the result of conquest or annexation by another state; and in this case the 
state may not even retain any part of its former legal character. Poland 
disappeared as an international person in 179.S.'® The Transvaal lost its 
character as a semi-independent state in 1901, acquiring, however, shortly 

®® Upon the suppression of the de facto Confederate Government it was held by the 
courts of the United States, as a point of constitutional law, that the seceding States 
had never been legally out of the Union. Keith v. Clark, 97 U. S. 454 (1878). 

86 Feilclienfeld, op. at., p. 43S. 

8T Annual Digest, 1925-26, p. 78, 

68 Feilchenfeld, op. cit., p. 436. 

86 See below, p. 158, where the continuity of state personality is discussed. 

re See above, p. 122. 

Moore, Digest, I, §36. 

^6 Ibid., I, 453. The annexation took effect not by treaty but by a joint resolution of 
Congress of March i, 1845. 

"8 But not the Polish “nation,” in the sense attributed to that word by European 
writers of the nineteenth century. 
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after a constitutional position in the Union of South Africa. Korea, having 
received recognition of its independence of China in 1895, became a prize of 
war between Russia and Japan in 1905 and was formally annexed by Japan 
I in 1910, losing thereby even the autonomy proclaimed in the Treaty of Ports- 
mouth.’'* Ethiopia was annexed by Italy in 1936; but in this case the annexa- 
tion, being in violation of the Stimson Doctrine and the principle announced 
by the Assembly of the League of Nations, was not recognized by other 
states, so that it can not be said that Ethiopia became extinct as a result of 
the annexation. Austria was annexed to Germany by the “Anschluss” of 
March ii, 1938; but the annexation was not recognized by other states. In 
like manner Czechoslovakia can be said to have retained its international 
personality in spite of the partitioning of the country by Germany in 1939. 
So also the international personality of Poland survived the partitioning of 
the country by Germany and Russia in 1939; and the international personal- 
ity of Albania survived its annexation by Italy in 1940. By contrast 
Lithuania, Latvia, and Esthonia lost their separate international personalities 
- upon their annexation by the U.S.S.R. in 1940, the international community 
having made no protest or otherwise indicated its refusal to recognize the 
Soviet decrees.^® 

It would seem that a state may retain its international personality in part 
when, having been an independent state, it becomes a protectorate of another 
state, as in the case of Algeria from 1830 to 1881, Madagascar from 1885 to 
1895, and Morocco since 1906. Whether the incorporation of a state or slates 
into a confederation, as distinct from a federal union, is accompanied by a 
loss of international personality depends upon the closeness of the confedera- 
tion. The thirteen individual states of the United States sought to retain 
each its “sovereignty and independence” under the Articles of Confederation 
of 1781; but in as much as their separate personalities had never been rec- 
ognized by other states before the adoption of the Constitution of 1789, 
their disappearance as international persons was not noticed by the interna- 
tional community.’® By contrast it may be said that the members of the 

’*Hackworth, Digest, I, 84. For the reconstruction of Korea as an independent state, 
sec above, p. 145, n. 48. 

The violation of the provisions of the Atlantic Charter in the case of the Baltic 
States was obvious; but political consideiations led to acquiescence in the fait accompli. 
See, however, the statement of Under-Secretary of State, Sumner Welles, July 23, 1940. 
Department of State Bulletin, Vol. HI, p. 48. 

For the doctrine of the non-recognition of territorial acquisitions brought about by 
force, applied^ in the cases of Ethiopia, Austria, and Czechoslovakia, see below, p. 361. 

The sovereignty of Ethiopia was restored following the expulsion of Italian troops by 
the British in 1943. See above, p. 120. Notwithstanding the plebiscite taken in Austiia 
following the occupation by German troops, the Joint Declaration Regarding Austiia 
made on October 30, 1943, at the close of the Moscow Conference declared that “the 
annexation imposed upon Austria” by Germany was null and void. For the partition of 
Czechoslovakia, see above, p. 24. 

’'® The Union under the Articles of Confederation had been proclaimed to be “per- 
petual”; but this provision of the Articles was violated without compunction when con- 
ditions made it necessary to form “a more perfect union.” The status of the individual 
states of the “United States" during the period between the Declaration of Independence 
in 1776 and the adoption of the Articles of Confederation in 1781 has never been decided; 
but the conditions which once gave it urgency have long since ceased to exist. 
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Central American Federation retained their international personalities during 
its short-lived existence from 1921 to 1923.’'^ 

Whether coercive or voluntary, the extinction of the state as an interna- 
tional person puts an end to its own international rights and obligations. All 
treaties concluded by it become as legal contracts null and void. All its rights 
at international law cease to be enforceable in its ovra name; none of its 
obligations can be pressed against it as a legal person. Its former rights must 
henceforth be asserted, if asserted at all, and its obligations must be met, if 
met at all, by the state which has absorbed it.^® This may prove inconvenient 
to other members of the international community; but international law has 
not as yet recognized any right on their part to protest. 

Closely associated with the special problems connected with the acquisition 
and loss of international personality is the difficult and as yet largely un- 
settled problem of the extent to which one state succeeds to the rights and 
obligations of another in cases of change of jurisdiction over a given area of 
territory. Succession between states must be sharply distinguished from a 
mere "succ egsj nn nt_gnvemn ]ftnt.ft,”-^pre a surreerling r 1 .i> jurp. gnyernment. 
is obliged to assume responsibility for the acts of a preceding "government, 
de jure or de facto . It involves the substitution of a new sovereign over the 
territory in question, and it calls for the determination not of tlie de jure 
character of the sovereign, which is a different question, but of the right of 
the new sovereign to assert the claims of the former sovereign in respect to 
the particular area of territory and the duty to meet its obligations.®” 

The idea of a succession of i nt ernationa l persons w as introduced into inter- 
national law by Grotius a s a corollary of the, rule ’of~R' 0 Hia u t;lVll'*‘laW"By 
which i^Jieir Irecame t^ substUuteJn law <^_the deceased pefsSrr'aild'Was 
clothed with the latter’s rights and obligations.®^ But in conseq u^ e of the 
peculiar circumstances arising from the corp( 4 raie personality of the state, 
the rule of law laid down by Grotius proved impossible of strict application; 



r^Foi details, see Stuatt, Latin America and the United States, 359; P. M. Brown, 
“The Federation of Central America,” Am. Journal, Vol. 15 (igsi), aSS. 

rs Hence the decision in the case of Terlinden v. Ames, 184 U. S. 270 (1903), holding 
that a treaty of extradition entered into by the United States with Prussia in 1832 con- 
tinued to bind Prussia as a member of the German Empire, proceeded upon a wrong 
basis. “It does not,” said the court, "necessarily follow [from the fact of the formation 
of the German Empire! that the Kingdom of Prussia lost its identity as such, or that 
treaties theretofore entered into by it could not be performed cither in the name of its 
King or that of the German Emperor.” Prussia actually became extinct. The question 
should have been decided on the point of the succession of the German Empire to the 
rights and obligations of Prussia. 

’0 Confusion is sometimes caused by the parallel treatment of the different principles 
applicable to the two cases. Compare Smith, Great Siitain and the Law of Nations, 
Vol. I, Chap. V, “Succession of States and Governments.” 

On the general subject of the succession of states, see Moore, Digest, I, §§92-99; 
Hackworth, Digest, I, S24ff.; Huber, Staatensuccession; Keith, Theory of Stale Succes- 
sion; G. Kaeckenbeek, “The Protection of Vested Rights in International Law,” British 
Year Book, 1936, pp. 1-18; Feilchenfeld, Public Debts and State Succession; Sack, Les 
Bffets des transformations des itats sur leurs delles ptibliques; M. Udina, Recneil des 
Conrs, Vol. 44 (i933— II)i 669' 

De jure belli ac pads, Eng, trans., Bk. 11, Chap. XIV, §XI; also Bk. II, Chap. IX, 
§ XII The theories of Grotius and of his successors are discussed in Feilchenfeld, Public 
Debts and State ^cession. Chap. H. 
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and down to the present day there has been no general agreement as to 
whether a true legal succession takes place or, if not, what practical rules of 
succession are to be inferred from precedents offered by tlie actual usage of 
states. The matter has been largely determined by tj/eaties which indicate 
certain tendencies without, however, establishing fixed rules of law.®“ 

Succession is said to be universal when one state completely absorbs the 
international personality of another state and thereby becomes the sole repre- 
sentative at law of the rights and obligations of the latter state. Universal 
succession may take place as the result of the annexation of the extinct state 
by conquest or other forcible means, or as the result of the incorporation of 
the extinct state into a larger federal unio^,®^ The division of a state into a 
number of separate states may also give rise to universal succession, but in 
this case there are as many successors at law as there are separate states. In 
cases of universal succession the question of the extent to which the annexing 
or incorporating state succeeds to the rights and obligations of the extinct 
state is a matter between itself and third stat es claiming rights against the 
annexed and incorporated state. The annexed state itself has no standing in 
international law, and its former citizens have under existing law no interna- 
tional appeal against the actions of the succeeding state. 

Succession is said to be partial when an existing state takes over, whether 
by forced or voluntary cession, the sovereignty of a portion of territory 
formerly belonging to another state, as in the case of the annexation of Cali- 
fornia by the United-Sta tes in 1S 47; or again when a new state is formed by 
breaking off from a larger state,"^ in the case of the United States in 1776; 
or when a state previously a member of a federal state or of a confederation, 
or previously a protectorate of another state, obtains its complete independ- 
ence. In such cases the problem presented is the distribution between the two 
parties — the one acquiring and the other losing sovereignty over the terri- 
tory — of the rights and obligations attached to it. The issue may be one 
concerning only the two principals in the case, or it may concern third states 
as well when they have claims in respect to the territory in question. 

Where the succession is universal, a distinction must be made between 
rights and obligations associated with the i^rnational-personality of the 
extinct stale and rights which have become vesi^d mtEeTnrritor^f the state, 
together with obligations created by treaties or contracts already executed 
in whole or in part. In the former class are the rights and obligations arising 
from political treaties, such as treaties of alliance, which relate to the future 
policy of the state under a given set of conditions. These are abrogated upon 
the extinction of the state which concluded them. In the same class are the 

Oppenhcim, while lejecting a "general succession” according to what he describes 
as the "common doctrine” of writers, insists that succession does actually occur in spe- 
cific cases which should be discussed singly. Int. Law, I, § 81. Brierly questions whether, 
in view of the complexities of the subject, the problems raised by it “are made easier 
by speaking, as many writers do, of a doctrine of state ‘succession.’ ” Law of Nations, 

p. 86. 

The same practical results might follow the extinction of a mere de facto stale, 
such as the Confederate States of America from 1861 to 1865. 



ACQUISITION AND LOSS OF INTERNATIONAL PERSONALITY I53 

rights and obligations arising from treaties of commerce and navigation and 
of extradition, which, though relating to matters of more general interest, 
nevertheless represent a give-and-take between the parties based upon their 
character as international persons.®' On the other hand, rights which have 
become vested in the extinct state pass by succession to the annexing state. 

Among such rights are the title to the fiublic property of the extinct state in 
third states,*credits owing by third states or their citizens to the extinct state, 
easements possessed by the extinct state in respect to the public or private 
property of third-states, etc. In the case of United States v. Prioleau,®® 
decided in 1865, it was held thar upon the extinction of the de facto Con- 
federate States/cotton owned by them^passed of right to the United States, 
but that the latter took the property Object to the obligations of the Con- 
federate Gbverrimenf to a British citizen, Priol eay^® ® 

The assumption by the anne xing slate of the obligations of the extinct state Conimctudi 
created by executed treaties or contracts is subject to exceptions which make 
the validity of z general rule of succession somewhat dOubtfid.^ervitudes, tinct state 
i.e., obligations to permit a third state to enjoy’ an easement in respect to 
territory, such as a right of transit through the territory, coastal fishing 
rights, etc., undoubtedly must be taken over by the'successor.®’ Contractual 
obligations with third states or with their citizens, such as concessions for the 
devel(^ment of mines or railways, have generally been assumed by the 
annexing state.®® The case with respect to debts contracted by the extinct 
state is’ not so -dear. In general they they have been taken over, but there 
are many precedents to the_OQntrary. The United States took over the debts 
of its~iiiember^ates liri790.®” By contrast, the United States refused in 
184s to permit the- debts and liabilities of the annexed Republic of Texas to 
become a charge upon itself, although provision was made for the payment 
of the same by Texas from the sale of public lands.®” Italy assumed part of 

s* These tieaties may continue temporarily by implied consent, but they may be can- 
celed at the option of either of the parties. 

®® 2 H. and M (1865). Fenwick, Coies, 103; Hudson, Cases, 'jsi. 

®® See also the case of the United States v. Smith, % Hughes, Rep. 347 (U. S. Circuit 
Court, 1877), in which., it was held that a debt owing to the Confedeiate Government 
passed by right of conquest to the Unitqd Stgtes. In- an ea,rlier case before a British 
Court, United States v. MacRae, L R. 8 Eq 69 (1869), the ’court held that the United 
States was entitled, as successor to the Confederate Government, to an account of money 
and goods held by an agen t of the . Caafedetate-Government, but Vould have to have 
the account taken as between the Confederate Government and the agent, which Ihe 
United States was unwilling to do. ’ 

/ A unique instance of the extinction of an alleged de facto state, the "Republic of 
Ireland,” which not being held de facto could leave no sucqestor, is tg be found in the 
case of the Irish Free State v. Guaranty Safe Deposit Co., 129 Misc. Rep, 551, '2 25 N. Y. * 

S. 182 (1927) , involving an attempt by the Free State to obtain funds coliccted on behalf 
of the “Republic.” The court refused to recognize the succession, and ordered distribu- 
tion of the funds to the original subscribers, Fenwick, Cases, ri4;_Hudson, Coses, 760 — ■ 
sTU close analogy is here found with the 'cOvenants~ninrimg'' with the land in the 
coi^on law of Great Britain and the United States, following the principle res transit 
cum onere. , 

®® Sep F. B. Sayre, “Change of Sovereignty and Concessions," Am. Journal, Vol. 12 
(1918), p. 70S. Obligations in tort need not, however, be assumed. See United States and 
Great Britain, Rohprt E. Brown Claim, Special Arbitration Tribunal, Fenwick, Cases, ui. 
so Foi details, see Channing, History of the United States, IV, 70-79. 

Mooic, Digest, 1 , 343 ff.. 
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the papal debt in 1864, while Prussia took over the debts of the annexed 
German states in 1866. In the case of the West Rand Central Gold Mining 
Co. V. Rex,“'^ the British court refused to hear the suit, brought by a citizen 
of the annexed Transvaal Republic, based upon funds confiscated by the 
republic during the war. Had the plaintiff been the citizen of a third state 
his claim might perhaps have been successfully pressed through the media- 
tion of his government, notwithstanding the fact that the money confiscated 
had been used by the Transvaal Government for the prosecution of the war.’* 

Where the succession is partial the same distinction is drawn between 
rights and obligations of a character personal to the state losing the territory 
and rights and obligations of a local nature associated with the physical prop- 
erty of the territory. If an existing state takes over territory by way of 
forced or voluntary cession from another, it does not succeed to rights and 
obligations connected with the political treaties entered into by the former 
sovereign. On the other hand, it does succeed to vested local rights such as 
the ownership of public property and possibly, but doubtfully, easements, 
such as special rights of navigation or rights of way. Corresponding local 
obligations must be assumed. It is not always clear, however, what obligations 
are local as distinct from personal obligations of the former sovereign. In 
the case of United States v. Percheman,®* decided in 1833, the court held 
that a title to land under a grant from Spain prior to the sale of Florida must 
be respected by the United States even if the treaty of 1818 had not con- 
tained a stipulation to that effect. In the case of the Eastern Extension, 
Australasia and China Telegraph Co.,®* however, the court held that the 
concession granted by the Government of Spain to the company was “a 
personal one” which need not be assumed by the United States upon taking 
over the Philippine Islands. On the other hand, in the case of Vilas v. City 
of Manila,® “ involving the liability of the city for obligations incurred before 
its cession to the United States, the court held that, while there was a “total 
abrogation” of the former political relations of the city, the “great body of 
municipal law which regulates private and domestic rights continues in force 
until abrogated or changed by the new ruler.” 

In the matter of succession to debts it is likewise not clear what debts are 
local as distinct from the general public debt of the ceding state. There are 
a number of cases in which the public debt of the state ceding the territory 
has been ratably divided between itself and the ceded territory, the latter 
portion being assumed by the successor; but there would appear to be no 
legal obligation in the matter.®® The United States recognized no obligation 

L. R. 7 K. B. 391 (igos). Fenwick, Casa, 105; Hudson, Casei, 733. 

The opinions of the respective justices heaiin;; the case constitute an exhaustive 
survey of the principles alleged to be involved in the case. The decision has been sharply 
criticized by British as well as other writers See Oppenheiiu, InUinattonal Law, 1 , § 82. 

®*7 Peters 51 (1833). Fenwick, Cases, 128. 

48 Ct. of Claims, 33 (1912). Fenwick, Cases, 122. Sustained in 231 TJ. S. 3SS (.sgsa). 

IS 220 IF. S. 343 (1911). Fenwick, Cases, 124. 

Dffl The subject of succession to public debts in all its aspects in exhaustively treated in 
bark, op. eU,, and in Feilchenfeld, op. cit. 
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to take over any part of the Mexican public debt because of the cession of 
California in 1848. On the other hand, debts contracted for the benefit of 
local improvements and, it may be, secured by local revenues must be taken 
over. In 1898 the United States refused to take over, on behalf of Cuba, the 
debt settled upon Cuba by Spain before the war, arguing that the debt had 
not been created by Cuba as a province or incurred by Spain for the benefit 
of Cuba."’' Nor was the Philippine debt assumed, although under the terms of 
the Treaty of Peace a sum approximating the debt was paid for the cession of 
the islands. 

Where a new state is formed by breaking off from an old one, its position 
in respect to succession parallels in general that of the state obtaining terri- 
tory by annexation. Political treaties of the old state do not bind it. Local 
property rights are taken over. Local easements may or may not pass accord- 
ing to their vested character. The United States claimed in 1818 that filing 
rights along the coasts of Newfoundland were merely confirmed, not granted, 
by the treaty of peace of 1783, since it already had title to them as successor 
to the rights of the original colonies. But this claim could not be successfully 
mafliitained, and the new treaty of 1818 made specific reference to a “liberty” 
to fish, instead of the imprescriptible right that had been claimed."® Local 
obligations, contracted with direct reference to the territory, must be as- 
sumed. Local debts must also be taken over. Precedents exist iii favor of a 
ratable apportionment of the general public debt of the old state; but there 
would appear to be no fixed rule in the matter."® Belgium was made to pay 
a portion of the Netherlands debt by the treaty of 1839, and Montenegro, 
Serbia, and Bulgaria were made to take over part of the general debt of 
Turkey in 1878; but in both instances external pressure was brought to bear 
upon the new states. 

By the terms of the Treaty of Versailles the powers to which German 
territory was ceded acquired all property belonging to the German Empire 
and to the German states, and in return were obligated to pay to the Repara- 
tions Commission the value of such acquisitions as fixed by the commis- 
sion.’®" An exception was made in favor of the free acquisition by Poland of 
former German state property in Poland. Moreover, the “succession states” 
undertook to pay a portion of both the debt of the German Empire and the 
debt of the German state to which the territory belonged, as those debts 
stood on August i, 1914, the amount in each case being determined by the 
Reparations Commission.’®’ An exception was made in the case of Alsace- 
Lorraine on the ground that Germany had refused in 1871 to undertake any 
portion of the French debt. A further exception was made in the case of 
Poland in respect to that portion of the German debt attributable to the 
• measures taken by the German and Prussian governments for the German 

0^ Mooie, Digest, I, § gl.‘ 

O'- Moore, Digest, I, §§ 163-164. See below, p. 403. 

”” See Feilchenfeld, op. cit„ Chaps. XXX, XXXI; Sack, op. cit., pp. 219 If, 

Art. 256. Atn. Journal, Vol. 13 (1919), Supp., 281 
Art. 254. 
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colonization of Poland.’"^ Similar provisions were contained in the Treaties 
of St. Germain and Trianon in respect to the succession of the new states of 
Czechoslovakia and the Serb-Croat-Slovene State [later Yugoslavia] to the 
rights and obligations of the former Austrian and Hungarian states.’"” By 
the Treaty of Lausanne, July 24, 1523, the Ottoman public debt was appor- 
tioned between the new Turkey and its detached parts. Protocol XII annexed 
to the treaty required the succeeding states to maintain prewar concessions 
granted by Turkey.^ 

The status of the inhabitants of territory passing from one state to another 
is, in general, a problem of domestic law, but it may take on an international 
character when a multilateral treaty makes specific provision for the treat- 
ment of the inhabitants of the ceded areas. As a rule, treaties of cession con- 
tain special stipulations with respect to the collective naturalization of the 
inhabitants of the transferred territory, or at least their continued enjoyment 
of the rights of person and property enjoyed by them as citizens of the 
ceding slate; but such stipulations relate to the law of treaties, not to 

that of succession. In so far as citizens of third states happen to be resident 
in the transferred territory their status is properly a matter of conceit to 
their home governments. In such cases the third state may intervene to 
protect them; but in so doing it appeals, not to the obligations of the annex- 
ing state as successor to the ceding state, but to the general obligation of all 
states to accord just treatment to aliens.’"® 

Art. 2 SS- 

Journal, Vol. 14 (1920), Supp., 84 ff. (Austria); Vol. 15, Supp., 66 f£. 

(Hungary) . 

See Feilchenfeld, op. cit., pp. 443 fi., 468 ff. 

lo"' See below, p. 363. 

100 See below, p. 273. Compare the advisory opinion rendered by the Permanent Court 
of International Justice on September 10, 1923, upon questions relating to the propeity 
rights of settlers of German origin in the territory ceded by Germany to Poland. 
Advisory Opinions, Series B, No. 6. M, 0 . Hudson, "The Second Year of the Permanent 
Court of International Justice,” Am. Jostmal, Vol. iS (1924), 13. 



CHAPTER Vni 


Continuity of International Personality. 
The Recognition of New Governments 


The important and highly controversial problem of the recognition of new 
governments is to be sharply distinguished from the problem of the recogni- 
tion of new states. The two problems have frequently, indeed generally, been 
treated as if they were parts of a single problem, governed by the same general 
principles,^ Incidents and judicial decisions relating to the recognition of new 
states have been cited as if they bore upon the recognition of new govern- 
ments, and vice-versa. The result has been to add uimecessarily to the con- 
fu^ilgii attending the application of the principles governing the two problems, 
neither of which has as yet been brought, in all of its phases, within clear 
and definite rules of law.® 

As we have seen, the recognition of new states necessarily involves the rec- 
ognition of the particular government which happens to be in control of the 
state at the time of recognition ; * and this is perhaps an excuse for treating 
the two procedures as if they involved the same issues. But while in actual 
fact the tests applied to determine whether recognition is to be granted 
appear to be much the same in the two cases, the conclusions to be drawn are 
fundamentally different. The recognition of new states bears up^TThe admis-y 
sion of a new political group to membership in the international community; 
it involves a decision as to the stability of the new political group as a 
corporate body and its ability to maintain itself as a separate and distinct 
international person. If in the course of determining this issue it becomes 
necessary to decide whether a particular government claiming to represent 
the political group seeking recognition as a state is actually entitled to repre- 
sent it, that is a collateral issue distinct from the right of the political group 
to be an international person. 

Once its identity as an international person has been fixed and its position 
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^ So in Hackworth, Digest, I, SS So-34. H. Kelsen goes so far as not only to combine 
the two subjects as a matter of convenience, but fo” justify the combination as “essentially 
the same problem,’’ arguing that a state must have a government if it is a state at all, 
“Recognition in International Law,” Am. Journal, Vol. 35 (1941), 60S, 614. 

2 On the general subject of the recognition of new governments see Moore, Digest, I, 
i§43fi.; Hackworth, Digest, 1 , §§47fi.; Hyde, International Law, I, §§43-46 B; 
Goebel, The Recognition Policy 0/ the United States; JafEe, Judicial Aspects of Foreign 
Relations, Chap. 2 ; Hervey, Legal Effects of Recognition in internationed Law; Sir J. F. 
Williams, “La Hoctrine de la reconnaissance en droit international et ses d6veloppements 
recents,” Recueil des Cows, Vol. 44 {1933 — H), 203-314; S. Gemma, “Les Gouvernements 
de fait,” ibid., Vol. 4 (1924 — HI), 297-413; Lauterpaebt, Recognition in International Law 
(1947); Arechaga, Reconocimiento de Gobiemos (1947). 

* See above. Chap. VII. 
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in the international community established, the state continues to be the 
same corporate person whatever changes may take place in its internal 
organization and government. This continuity of the legal personality of the 
state may withstand the most radical transformations in its constitution. 
During the years from 1791 to 187s France passed through a succession of 
constitutional changes, from monarchy to republic and from republic to 
empire, then back again to monarchy, empire, and republic. But throughout 
all these changes France remained France, one and the same international 
person, having the same rights at international law and subject to the same 
obligations. In the case of the Sapphire,* decided in 1871, it was held by the 
Supreme Court of the United States that the deposition of Napoleon in no 
way affected a suit brought in the name of the Emperor to obtain damages 
for losses to a French transport injured in collision with the American ship 
Sapphire.’' So also the radical transformation in the constitution of Russia, 
its transition from an empire into a federation (R.S.F.S.R.) and in turn into 
a larger union (U.S.S.R.) had no effect upon the corporate character of 
Russia as a state; and there was no question at any time of Russia’s position 
as a member of the international community, whether or not other menj^ers 
of the community were willing to maintain relations with the government in 
control of the country.® 

It has long been accepted as a fundamental principle of international law 
that every people has the right to choose its own form of government. In no 
other respect is the internal Independence of the state more manifest than in 
its right to determine its constitutional organization and to select the public 
ofiicials under whom the constitution is to be put into practical effect. A 
government coming into power through normal constitutional procedures is 
regularly regarded as expressing the popular will. The actual fact that it may 
have been elected by only a majority of the voters is subordinated to, or 
rather absorbed in, the legal fact that it represents the results of certain 
constitutional procedures which the whole body of the people have agreed 
in advance to accept as expressing their collective will. The free expression of 1 
public opinion under a democratic government is implied. 

When, therefore, changes take place in the government of a state in accord- j 
ance with constitutional procedures, there is no question of the “recognition” ' 
of the new governmental officials by other states. The succession is direct and 
automatic. In such cases there is, strictly speaking, no “new” government. 
Republicans may oust Democrats, Conservatives may oust Labor; but in 
respect to other states the government is, for international purposes, the same 

* II Wallace, 164 (1870). Fenwick, Cases, 70. 

® “The next question," said the coiut, “is, whether the suit has become abated by the 
recent deposition of the Emperor Napoleon. We think it has not. The reigning sovereign 
represents the national sovereignty, and that sovereignty is continuous and perpetual, resid- 
ing in the proper successors of the sovereign for the time being. Napoleon was the owner 
of the Ewyale, not as an individual, but as sovereign of France. This is substantially 
averred in the libel. On his deposition the sovereignty does not change, but merely the 
person or persons in whom it resides.” Ibid., loc. dt. 

® See below, p. i66. 
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government; and the only formality which the diplomatic representatives of 
other states observe is that of attending the inauguration of the head of the 
government in countries in which there is an elective head.'^ 

But the forcible overthrow of an existing government, or the accession to 
power of a new government by a procedure not provided for by the constitu- 
tion of the state, or it may be the continuance in power of an existing gov- 
ernment in violation of constitutional procedures, raises at once the issue 
with third states whether the new government, claiming the right to represent 
the state in its international relations, is in fact competent to do so. Does 
it actually represent the will of the people, so that other states may enter 
into relations with it for which it would be just to hold the state as a corpo- 
rate body legally responsible? Clearly this can only be determined by certain 
objective tests. Has the new government de facto control over the adminis- 
trative agencies of the state? Does it appear to have the support of a sub- 
stantial body of public opinion? Is there an absence of resistance to its 
authority which would indicate the acquiescence of the people, if not their 
formal approval? International law has never regarded the constitution of a 
state as so sacred that the people of the state may not change it by unconsti- 
tutional methods, or acquiesce in changes brought about by a minority resort- 
ing to violence. An inflexible constitution might readily present a practical 
situation in which only a revolution could succeed in breaking the hold of a 
small minority in possession of the reins of government. On the other hand 
a majority of the people might readily acquiesce in the establishment of an 
unconstitutional government by a minority when the conduct of the new 
government was such as to make the upholding of the constitution not worth 
the price of a civil war.® 

In view of these various possibilities international law has developed the 
first of its two rules of recognition, that a new government coming into power 
by means not provided for in the constitution of the stale should be recog- 
nized when it can meet the objective test of being a de facto government. 
A de facto government is understood to be one in actual control of the gov- 
ernmental machinery of the state and exercising its authority without sub- 
stantial opposition.® It is said to possess the quality of “stability,” taken in 

’ The formalities attending the assumption of office by such new governments arc 
sometimes described as "recognition,” but they are not in any case part of the contro- 
veisial problem of recognition. Occasionally foreign governments find it convenient to 
overlook minor constitutional irregularities of succession, as when a government con- 
tinues itself in power by unconstitutional means, as in the case of President Vargas of 
Brazil in 193?, or when the coercion used in obtaining the reagnation of a government 
is not too violent, as in the case of the same president in 1945. See below, note 30. 

8 Whether the alleged “right of revolution” is as sacred a right as it is sometimes 
alleged to be is another question, and obviously a political one. But it is at least clear 
from a study of the domestic revolutions of recent years that it would be wholly im- 
practicable to propose as a rule of international law that the strict observance of con- 
stitutional proceduies should j)e a condition of recognition. 

8 The objective test is sometimes divided into two parts: (1) control over the ma- 
chinery of government, and (a) the acquiescence of public opinion or the absence of 
organized resistance. In a memorandum of March’ 28, 19x3, prepared by the Assistant 
Secretary of State, Adee, with reference to the recognition of the Government of the 
Republic of China, it was said: “. . . ever since the American Revolution entrance upon 
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a broad sense. The decision of third states as to this point has naturally been 
influenced by the political conditions prevailing in the country in which the 
revolution has broken out. In countries normally stable even a radical change 
in the structure of the state may take place without giving rise to doubts as 
to the representative character of the new regime. The transition of France 
from an empire to a republic in 1870 during the course of the Franco- 
Prussian war was recognized promptly by the leading powers in spite of the 
exceptional circumstances.’*^ In like manner the overthrow of the empire in 
Brazil in 1889 by a “bloodless revolution” was followed by immediate rec- 
ognition by the United States of the provisional government, and by formal 
recognition of it when it was clear that a majority of the people supported 
the new government.” By contrast, in 1903, when King Alexander and other 
members of the royal Obrenovitch family were assassinated in Serbia, there 
was some hesitancy in recognizing King Peter T ; but the apparent acceptance 
by the people of Serbia of the new Karageorgevich dynasty finally overcame 
the scruples of the reluctant states. In the case of the revolution in Portugal 
in 1910, there was delay in according recognition, due in part perhaps to 
S3mipathy with the monarchy; but by the time of the adoption of the new 
constitution in August, 1911, there could no longer be question as to the 
stability of the new government.’® In 1930 the revolutionary government of 
President Vargas of Brazil was recognized by the United States within three 
weeks of his accession to office after the deposition of President Washington 
Luiz.”* 

Whether a totalitarian dictatorship, coming into power by methods of 
violence and maintaining itself in power by suppression of the fundamental 
liberties of the people, could be regarded as having the “stability” required 
for recognition is a question with which international law has not as yet 
concerned itself. Thus f«ur international law has not looked beyond the fact 
of apparent acquiescence of the people in the new government, without refer- 
ence to possible intimidation. Nor has international law as yet made inquiry 
into the representative character of a government which, having entered into 
power in accordance with constitutional procedures, proceeds to overturn the 


diplomatic intercouise with ioieign slates has been de facto, dependent upon the existence 
of three conditions of fact: the control of the administrative machinery of the state; the 
eeneral acquiescence of its people; and the ability and willingness of their government 
to discharge international and conventional obligations The form of government has 
not been a conditional factor in such recognition; in other words, the de jure element of 
legitimacy of title has been left a^ide, probably because liable to involve dynastic or 
constitutional questions hardly within our competency to adjudicate, especially so when 
the organic form of government has been changed, as by revolution, ftom a monarchy 
to a commonwealth or vice versa. The general practice in such cases has been to satisfy 
ourselves that the change was effective and to enter into relation with the authority in 
de facto possession.” Hackworth, Digest, I, 175-176. 

On the part of the United States, President Grant promptly telegraphed his con- 
gratulations as soon as he had “learned that a republican body had been proclaimed at 
Paris, and that the people of Prance has acquiesced in the change,” Moore, Digest, I, 
i 43 - 

Ibid., § 55. For the attitude of other powers, see Accioly, Tratado, I, N” 214. 

See Hackworth, Digest, I, agi-aga. 

Sec Accioly, Tratado, I, N® 215. 
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Constitution and establish a totalitarian dictatorship. No question was raised 
by foreign states in 1933 when the Nazi Party, called by President Hinden- 
burg to take over the government, proceeded to do so in ways which prac- 
tically constituted a domestic revolution. In like manner the overthrow of the 
Brazilian Constitution of 1934 by President Vargas in 1937 raised no ques- 
tion with foreign states of his representative character, although the regime 
which he established was, in terms of constitutional procedures, a new 
government, notwithstanding the fact that all of its members remained in 
their previous posts. 

In addition to the objective test of the de facto character of the new gov- 
ernment international law has developed a second test of a much more subtle 
character. Is the new government prepared to carry out the obligations of 
the state under international law? In point of abstract principle there would 
seem to be but one answer. Obviously any government holding itself out as 
the representative of the state and accepted as such by other states is bound 
to observe the rules of international law and to abide by the treaty obligations 
of the state. For the slate itself undergoes no change because of a mere 
change in tire governing body which represents it. The continuity of the 
state as an international person remains, as has been seen, unaffected by the 
fall of one government and the succession of another. Hence when a new 
goverment comes into power it is bound to carry out the obligations of the 
state by the very fact that it pretends to be the government of the state. The 
new government takes over these obligations not in a strict sense as successor 
to the government which has been overthrown but in its own character as 
representative of the state in its relations with other states. “ 

But international practice has not been satisfied with this abstract prin- 
ciple of the representative character of a new government. The fact that the 
new government has come into power in violation of the procedures estab- 
lished by the constitution of the state might be expected to raise the question 
whether it might not attach as little importance to the international obliga- 
tions of the state as it had already shown for the constitutional procedures 
established for the succession of governments, especially in the case where 
obligations contracted by the preceding government may have led to its 
overthrow. In the case of states normally stable and characterized by their 
respect for democratic institutions the question might be raised only to be 
dismissed. But in the case of states which have been subject to frequent 
revolutions and in which revolutions have been accompanied by dictator- 
ships which by their very nature have thrown doubt upon their representative 
character, the inquiry into the intention of-the naw government to respect 
the international obligations of the state has become an accepted feature of 
the procedure of recognition. New revolutionary governments of this type 

i*The genet al rules of international law obviously bind the state as a stale. Treaty 
obligations in like manner bind the state, not merely the government which contracts 
them. Compaie the attitude of Secretary of State Jefieison in 1793 with respect to the 
binding character of the treaty of alliance entered into with France in 1778. Latane, 
A Bistory oj American Foreign Policy, p. 83. 
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have on their part frequently made a bid for recognition by publicly pro- 
claiming their intention to observe the international obligations of the state, 
referring at times specifically to treaties and contracts/" 

In spite of acknowledged abuses that have occurred from time to time, to 
which reference will be made later, this “subjective” test, as it has been 
called, has been accepted by jurists with practical unanimity/® The fact that 
third states may at times take it for granted that the new government will 
observe the obligations of the state does not make that condition any the less 
a part of the procedure of recognition. More often, however, a declaration to 
that effect is specifically required; although, as has been said, new govern- 
ments frequently anticipate the requirement by making a proclamation upon 
their own initiative. 

The practical problem arises at times in connection with the observance of 
the general rules of international law and at times in connection with specific 
treaty obligations. In respect to the general rules of international law contro- 
versies have arisen as to the application of a broad principle to certain 
concrete facts, such as the right of a state, as an exercise of internal sov- 
ereignty, to expropriate the property of aliens under conditions alleged to 
amount to confiscation.^’ In respect to specific treaty obligations, contro- 
versies have arisen as to whether certain so-called “treaties of peace” should 
continue to bind the state when the preceding government which entered into 
them was said to be acting under compulsion. In both cases third states have 
been unwilling to give formal recognition to a new government without first 
receiving assurances that its advent to power would not mean a repudiation 
of the particular rule of law in which they had an interest or the specific 
treaty which they have wanted to maintain in force. The abuses by more 
powerful states of the procedure of recognition have been due in large part 
to the fact that recognition has regularly been given by each state upon its 

For instances, see Hackworth, Digest, I, pp. 213 fi. 

Fauchille’s statement may be taken as expressing the opinion of continental European 
scholars: “The one thing which States should take into account in the matter of recogniz- 
ing the government of another state is that it should in fact be obeyed by the country 
which it undertakes to rule, that it has the power, and that It offers satisfactory guaran- 
tees for the fulfilment of its international obligations”; and he goes on to observe that 
third states have the right, by reason of their independence, to determine for themselves 
whether these conditions actually exist. Trailt de droit int. public, Tome I, premiere 
partie, § 205 (2), p. 321. 

Latin American writers handle the subject cautiously. Professor Podestfi Costa, of Argen- 
tina, published in 1926 his Ensayo sobre las luchas chiles y el derecho internaciond in 
which the objective and subjective conditions of recognition are set forth in clear and 
definite terms. The same position is taken by Antokoletz, Tratado de Derecho Interna- 
cional Piblico, II, p. 10, The Brazilian jurist, Accioly, accepts the subjective test without 
question, Tratado, I, Nos. 205, 213. Judge Bustamante, of Cuba, quotes approvingly an 
article of Secretary Stimson in whiA the objective and subjective tests are both set 
forth, although at the same time he finds merit in the Estrada Doctrine (see below, p. 
i;o, as avoiding the appearance of “qualifyiirg” the right of states to change their 
form of government. Droit International Public, Tome I, pp. 231, 237. Compare Ulloa, 
the Peruvian jurist, who, although accepting the Estrada Doctrine, points out that the 
maintenance or withdrawal of diplomatic representatives tends to weaken fdesvirtuar] 
the principle it proposes. Derecho mternadonal ptiblico. Tome I, 103. 

” As in the case of the controversy with Mexico following the adoption of the con- 
stitution of 1917. Sec below, p. 289. 
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own account and in accordance with its own judgment of its rights in the 
case.^® 

The French Revolution of 1789-1793 shook the European community of 
nations to its foundations. The announcement by the National Convention 
in 1792 that France was ready to come to the aid of all peoples who might 
wish to recover their liberty appeared to the monarchies of the time as an 
open declaration of war upon them.^” To expect them to recognize the new 
government and thus encourage the spread of revolutionary principles was 
obviously out of the question. By contrast, Jefferson, as secretary of state of 
a country born of revolution, waived aside the doctrines of the Revolution 
and confined himself to the objective test of the de facto character of the 
new government. His reply on November 7, 1792, to the American minister 
at Paris has become classic: “It accords with our principles to acknowledge 
any Government to be rightful which is formed by the will of the nation, 
substantially declared.”®" Again, on March 12, 1793, Jefferson declared: 
“We surely can not deny to any nation that right whereon our own Govern- 
ment is founded — that every one may govern itself according to whatever 
form it pleases, and change these forms at its own will; and that it may trans- 
act its business with foreign nations through whatever organ it thinks proper, 
whether king, convention, assembly, committee, president, or anything else 
it may choose. The will of the nation is the only thing essential to be re- 
garded.” Jefferson took it for granted that the new revolutionary govern- 
ment would observe the international obligations of France; he was not aware 
of, or at any rate did not take account of the repudiation by the National 
Convention of the fundamental principle of the independence of states in 
respect to their domestic organization; or perhaps he was not prepared to 
defend autocratic government even if the principles of international law of 
that day respected it. 

Consistently with the principles proclaimed by Jefferson, the United States 
promptly recognized Napoleon as Emperor in 1804 and Louis XVIII as 
King in 1814.®® No question was made of their intention in either case to 
observe the rules of international law. When, in 1848, the legitimate govern- 
ment of Louis Philippe was overthrown and a provisional government of the 
French Republic was established the American Secretary of State, James 
Buchanan, sent instructions repeating the principles of Jefferson; “In its 
intercourse with foreign nations the Government of the United States has, 
from its origin, always recognized de facto governments. We recognize the 
right of all nations to create and re-form their political institutions according 
to their own will and pleasure. We do not go behind the existing Government 

18 For the development of the procedure of inter-American consultation in advance of 
recognition, sec hdow, pp. 171, 172. 

18 Burke’s Reflections on the Revolution in France well expresses the ultra conservative 
attitude in i;egard. to fdic fundamental opposition of the principles of the revolution to 
the established principles of international law and morality. 

2<i Moore, Digest, I, § 4.^, p. rao. 

81 /hid, p. ISO. 

.r.82 Ibid; p. 132. 
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to involve ourselves in the question of legitimacy. It is sufficient for us to 
know that a government exists capable of maintaining itself; and then its 
recognition on our part inevitably follows.” “•'’ When, three years later, by a 
coup d’dtat, Louis Napoleon established the Second Empire, recognition 
followed with equal promptness. “While we deeply regret the overthrow of 
popular institutions,” wrote Secretary Webster to the American Minister at 
Paris, “yet our ancient ally has still our good wishes for her prosperity and 
happiness, and we are bound to leave to her the choice of means for the 
promotion of those ends.” 

During the course of the nineteenth century the numerous revolutions both 
in Europe and in Latin America led to the extension of JeEEerson’s original 
rule to include regularly an inquiry into the ability and willingness of new 
revolutionary governments to abide by the obligations of international law. 
Drastic changes in dynastic succession added to the necessity of clarifying 
the attitude of new governments. On February 19, 1831, the Great Powers 
proclaimed in the Protocol of London that “treaties do not lose their binding 
force whatever changes may take place in the internal organization of 
peoples.” In 1851 when Napoleon III established the Second Empire, he 
declared his intention to respect existing treaties. In like manner the Provi- 
sional Government of France, in 1870, following the abdication of the 
Emperor, made a similar declaration. In Latin America the practice of 
requiring a statement of the intention of a new government to observe the 
obligations of the state developed naturally from the fact that the recognition 
of new states had always involved both an inquiry into the de facto charac- 
ter of the political community holding itself out as a state as well as an 
inquiry into the intention of the new state to accept the obligations of a 
member of the international community.*'* In as much as the intentions of 
the state could only be known through the declarations of the government 
which represented it, it came to be the custom to extend to new revolutionary 
governments arising within established states the same conditions that had 
previously been applied to the state itself upon seeking admission into the 
international community. 

The transition from emphasis upon the de facto character of the new gov- 
ernment to emphasis upon its intention to abide by the obligations of the 
state under international law is clearly marked in the instructions of the 
Department of State of the United States to the American minister in Mexico 
at the time General Porfirio Diaz announced himself provisional president of 
Mexico in 1876. In view of disturbances occurring on the Rio Grande border, 
the instructions said that although the United States was accustomed to" 
accept and. recognize the results of a popular choice in Mexico and not to 
scrutinize closely the regularity or irregularity of the methods by which those 
results were brought about, it wotdd in the particular instance “wait before 


Ibid., p. 124. 

-*lbid., p. 126. 

24 tt Britidi and Foreign State Papers, Vol. 18, p. ?8o. 
-sSee above, p. 102. 
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recognizing General Diaz as President, of Mexico until it shall be assured 
that his election is approved by the Mexican people, and that his administra- 
tion is possessed of stability to endure and of disposition to comply with the 
rules of international comity and the obligations of treaties.” 

This inquiry by the United States into the disposition of the new govern- 
ment to comply with the obligations of the state continued during the last 
quarter of the nineteenth century, and by the first decade of the twentieth 
it had become a fixed element of the recognition policy of the United States. 

Great Britain pursued a similar policy, putting stress upon the fulfilment of 
treaty obligations. Gradually the practice become well-established, that a 
new de facto government should announce publicly its intention to carry out 
the obligations of the state under international law. Had the matter stopped 
there, the question of recognition would probably not have become so highly 
controversial an issue among the American states. But the rapid succession 
of revolutionary dictatorships in a number of the Latin American countries 
made it difficult at times to avoid extending the subjective test to the policies 
of the new government as well as to its obligations under international law. 

Pledges were exacted from revolutionary governments as the price of rec- 
ognition, and these were given at times without due regard for the interests 
of the state; so that when new revolutions brought other governments into 
power it was to be expected that they would regard the promises made by 
their predecessors as personal obligations of the deposed dictator rather than 
as obligations binding upon the state itself. On the other hand new govern- 
ments, not as yet de facto, sometimes received support from the United States 
in anticipation of policies to be followed by them looking to the maintenance 
of law and order and to the furtherance of the interests which the United 
Slates sought to protect.®^ 

The procedure of recognition thus became a form of intervention; and Recognitic 
being put into effect by the arbitrary decision of the United States it gave alormof 
rise to criticism even in countries where the relative stability of governments 
made the application of the policy to themselves not to be considered. From 
the point of view of the United States the action taken was justified by the 
general right to protect its citizens and their property against the excesses of 
revolutionary factions; but it became difficult at times to distinguish the 
defense of legitimate rights from the promotion of economic interests. A 
constructive solution of the problem would have called for the adoption of 
more definite rules of international law in respect to the protection of aliens 
and to the obligations of the state in the matter of public contracts with 
foreign companies. But international law had not yet developed that far. 

The result was that the United States acted for itself, according to the sense 
of justice of its government at the time. On occasion the United States, 

SI Moore, Digest, I 51. 

It has been the wide latitude of judgment exercised by the individual state in decid- 
ing to grant or to withhold recognition that has made the decision a “political” rather 
than a legal question, in spite of the fact that there has been general agreement upon 
the legal principles governing the procedure. 
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before granting recognition to a new revolutionary government, insisted 
upon assurances from it of its intention to protect American interests in the 
country, indicating specific measures to be taken.®® In 1904 President 
Roosevelt announced the necessity of exercising “an international police 
power” in certain flagrant cases of instability and disorder.®' The two policies 
were parts of a whole. 

TheSoviet The case of the Soviet (Jovermnent of Russia" from 1917 to 1933 illus- 
of’RuS'^"* trates the application of the subjective test of recognition to its fullest extent. 

When the revolution broke out in 1917 recognition was withheld by the 
United States and other powers at the start partly because of uncertainty as 
to the tenure of the new government and partly because of its desertion of 
the Allied cause by the conclusion of a treaty of peace with Germany. At the 
close of the war recognition was still refused, chiefly upon grounds of the 
Bolshevik political principles, though it was insisted in certain quarters that 
the despotic character of the Soviet rule made it questionable whether its 
apparently firm tenure really represented the will of the Russian people. 
Even provisional recognition was denied by most of the powers. But as time 
went by and the government of the Soviets appeared to be definitely in con- 
trol, tlie leading states began one by one to accord recognition: Great Britain, 
France, and Italy all in 1924. Germany had already entered into a treaty of 
mutual non-aggression which carried with it implied recognition. By contrast, 
the United States not only withheld recognition during the early years of 
Soviet control but consistently maintained the same policy during more than 
fifteen years. Successive secretaries of state emphasized the failure of the 
Soviet Government to live up to the obligations of international law; and 
they thus shifted the basis of recognition from the de facto character of the 
Soviet Government to the actual conduct of the government in its interna- 
ls Hackworth cites the case of the Dominican Republic in 1903 and that of Haiti in 
igil. See Proceedings, Am. Soc. Int. Law, 1931, p. 132. 

20 See below, p. 243. 

so Technically, the Union of Soviet Socialist Republics (U.S.S.R.) , of which Russia 
(The Russian Socialist Federated Soviet Republic, R.S,F.S,R.) is but one member. 

22 In justification of the policy of the United States Secretary Hughes, on March 21, 
1923, stated that ‘The fundamental questic- in the recognition of a government is 
whether it shows ability and a disposition to discharge international obligations. Stabil- 
ity, of course, is important; stabiliU’ is essential. Some speak as though stability was all 
that was necessary. What, however, would avail mere stability if it were stability in the 
prosecution of a policy of repudiation and confiscation? In the case of Russia we have 
a very easy test of a matter of fundamental importance, and that is of good faith in the 
discharge of international obligations. I say that good faith is a matter of essential 
importance because words are easily spoken. Of what avail is it to speak of assurances, 
if valid obligations and rights are repudiated and property is confiscated?” Am. Journal, 
Vol. 17 (1933), 296. For tte earlier statements of Secretary Colby, Aug. 10 and 18, 1920, 
see Hyde, International Law, I, 5 4S- Subsequent statements of Secretary Hughes on 
July 23, 1923, and December 18, 1923, again emphasized the necessity of the fulfilment 
of the “obligations of intercourse” as a condition of recognition; Russia had failed to 
accord to the persons and property of foreigners the degree of protection required by 
international law, it bad failed to respect the international obligations of preceding 
governments, ‘and it had Idled, by its propaganda of communism, to respect the right 
of other nations to conduct thdr internal affau's without interference by other slates. 
See G. H. l^ckworth, "The Policy of the United States in Recognizing New Govern- 
ments during the Past Twenty-five Years,” Proceedings, Am. Soc. of Int. Law, 1931, 
p. 120. 
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lional relations. The resulting situation in which one of the important states 
of the world was not maintaining official relations with the United States 
while recognized diplomatically by other states was an anomaly in interna- 
tional law, and it compelled the maintenance of indirect and unofficial rela- 
tions of a somewhat paradoxical character. When recognition was finally 
given, on November i6, 1933, it was accompanied by an exchange of notes 
in which the Soviet Government undertook “to respect scrupulously the 
indisputable right of the United States to order its own life within its own 
jurisdiction in its own way and to refrain from interfering in any manner in 
the internal affairs of the United States, its territories or possessions.” More- 
over, the Soviet Government agreed to grant American nationals the free 
exercise of religious worship in Russia and to conclude a consular treaty giv- 
ing to American nationals rights of legal protection “not less favorable” than 
those enjoyed by nationals of the most-favored nation.^® 

The failure of the United States to recognize the de facto government of 
Russia over so long a period raised a number of special problems with respect 
to the standing of an unrecognized government before the courts of the 
United States in suits involving property rights. Should the mere fact of non- 
recognition operate to defeat the rights of a government which had been 
recognized by other states and whose de facto control over its territoiy could 
not be questioned? One court took the position that the government of 
Russia, though unrecognized, was immune from suit in its corporate capacity 
at the instance of a plaintiff who asserted its existence as a government and 
sought to hold it to account for governmental acts within its territorial juris- 
diction.^^ On the other hand the same court also held that the Russian Gov- 
ernment had no standing to sue in the courts of the United States until 
recognition was accorded.^ ‘ In view, however, of the maintenance by the 
United States of diplomatic relations with representatives of the short-lived 
Kerensky government which succeeded the Constitutional Democratic 
(Cadet) government of 1917, the courts felt obliged to permit those repre- 
sentatives, as late as 1927, to sue in the name of Russia and to recover 
damages for losses accruing to the government of the czar in 1916.’® 

Upon the deposition of the monarchy in Spain in 1931 the United States, The case c 
following the lead of Great Britain, promptly recognized the provisional 
government, with Zamora as President, having previously received assurances 
from the minister of finance that the new government would respect the 


3 * For the text of the Russian note, see Hackworth, Digest, I, 304. Further details of 
relations between the two governments may be found on pp. 298 ff. 

eaWulfsohn v. Russian Socialist Federated Soviet Republic, 334 N. Y. 372 (1923). 
Fenwick, Cases, 73; Hudson, Cases, iia. 

‘i* Russian Socialist Federated Soviet Republic v. Cibiario, 25 N. Y. 255 (1923). 
Fenwick, Cases, 73; Hudson, Cases, 114. For the contiast between Anglo-American and 
Continental practice, see Lauterpacht, Recognition in International Law, 14 s ff. 

35 Lehigh Valley Railroad Co. v. State of Russia, 21 F. (2d) 396 (1927). Fenwick, 
Cases, 601; Hudson, Cases, 118. Only the barest technical justification can be found for 
the fact that for a number of years the United States maintained diplomatic relations 
with a holdover appointee of the Kerensky government who did not lepresent even an 
organized minoiity party in Russia. 
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financial engagements entered into by the monarchy.'* “ When, however, civil 
war broke out in Spain in 1Q36 a different situation was presented. The 
ideological division between the opposing forces was deepened by foreign 
intervention, Germany and Italy taking sides with General Franco and Russia 
giving aid to the de jure Republican (Loyalist) Government. Germany and 
Italy, therefore, formally recognized Franco in November, 1936, even before 
Madrid was captured. Austria and Hungary followed soon after. It was not, 
however, until April i, 1939, that the United States recognized the de facto 
character of the new government by a proclamation announcing the end of 
the civil war and revoking the embargo on arms. At the same time steps were 
taken to renew formal diplomatic relations which had been suspended during 
the civil war.”^ 

In the year 1907 the governments of the five Central American republics 
signed a treaty agreeing not to recognize “any other government which may 
come into power in any of the five republics as a consequence of a coup 
d'etat, or of a revolution against the recognized government, so long as the 
freely elected representatives of the people thereof have not constitutionally 
reorganized the country.” The public approval by tlie Foreign Minister of 
Ecuador of the principle contained in the treaty led to its designation as the 
“Tobar Doctrine,” Senor Tobar going so far as to recognize a right of inter- 
vention in this indirect way in the internal dissensions of the American States. 
Few jurists in other Latin American states, however, were ready to accept 
the new principle. The provisions of the treaty of 1907 were repeated in the 
General Treaty of Peace and Amity signed by the five Central American 
republics in 1923, and new provisions were added seeking to prevent what 
might be called the dynastic succession of dictators. This second treaty was 
subsequently denounced by two of the parties. During the period of its valid- 
ity, however, the United States adjusted its policy of recognition so as to be 
in accord with it.“" 

The principle contained in the Tobar Doctrine was taken up by President 
Wilson in 1913 and given new application and enlarged scope. President 
Madero of Mexico, duly elected in accordance with constitutional processes 
in 1911, had been overthrown by General Huerta and had been killed while 
being taken under custody. Could the United States recognize the new gov- 
ernment under such circumstances? President Wilson refused to do so. “We 
can have no sympathy,” said the President, “with those who seek to seize 
the power of government to advance their own personal interests or ambition. 
We are the friends of peace, but we know that there can be no lasting or 

J”* See Hackworth, Digest, I, sgs. 

Ibid., 297. For the resolution of the General Assembly of the United Nations in 
1946 calling upon the members to withdraw their diplomatic representatives from Spain, 
see below, p. 481. 

88 For the text of the treaty, see Malloy, Treaties and Conventions, II, 2397; Hack- 
worth, Digest, I. 186. 

8" For the text of Article II of the treaty, see Hackwoith, Digest, I, 188. For com- 
ment, see C. P. Anderson, “Our Policy of Non-Recognition in Central America,” Am, 
Journal, Vol. 25 (1931), 29S. 
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Stable peace in such circumstances.” Later in the same year Secretary 
Bryan -was even more explicit: “The purpose of the United States is solely 
and singly to secure peace and order in Central America by seeing to it that 
the processes of self-government there are not interrupted or set aside. 
Usurpations like that of General Huerta menace the peace and development 
of America as nothing else could. They not only render the development of 
ordered self-government impossible; they also tend to set law entirely aside, 
to put the lives and fortunes of citizens and foreigners alike in constant 
jeopardy, to invalidate contracts and concessions in any way the usurper may 
devise for his own profit and to impair both the national credit and all the 
foundations of business, domestic or foreign. It is the purpose of the United 
States therefore to discredit and defeat such usurpations whenever they 
occur.” The communication was confidential, but it contained a clear 
threat of intervention, which was borne out by the events that followed. 

In spite of this determined stand, the United States was compelled to deal 
with Huerta indirectly as the head of a de facto government, and in the 
matter of the Tampico incident “ the American State Department demanded 
from Huerta an apology in the name of Mexico while still denying him a dc 
jure official character. After the fall of Huerta the government of President 
Carranza was recognized, first as de facto in 191S, and later as de jure in 
1917. Three years later Carranza was himself driven from office, and after an 
interval of transitional government President Obregon was duly elected and 
took office January i, igai. The United States, however, withheld recognition 
pending reassurances as to the protection of American interests in Mexico, 
which appeared to be threatened by Article 27 of the constitution of 1917.*^ 
After long negotiations during the spring of 1923 the Mexican Government 
was finally recognized on August 31, 1923.** Recognition was attended by an 
implied promise on the part of Mexico to follow the interpretations placed by 


See Hackworth, Digest, I, 181, 259. 

/faz'd Some ycais later this “Wilsonian Policy” of inquiiy into the constitutionality 
of the de facto goveinment was formally abandoned by the United States. On February 
6, 1931, Secietary Stimson, in an address before the Council on Foreign Relations in 
New York City declared' “The present administration has refused to follow the policy 
of Mr. Wilson and has followed consistently the former practice of this Government 
since the days of Jefferson. As soon as it was reported to us, through our diplomatic 
lepiescntatives, that the new governments in Bolivia, Peru, Argentina, Brazil, and Panama 
were in control of the administrative machinery of the state, with the apparent general 
acquiescence of their people, and that they were willing and apparently able to discharge 
their intci national and conventional obligations, they were recognized by our Govern- 
ment. And, in view of the economic depression, with the consequent need for prompt 
measures of financial stabilization, we did this with as little delay as possible in older 
to give those sorely pressed countries the quickest possible opportunities for recovering 
their economic poise. Such has been our policy in ail cases where international practice 
was not affected or controlled by preexisting treaty.’’ Ibid., 18S-186. 

See below, p 246. 

Art. 27 provides that “the ownership of lands and waters comprised within the 
limits of the national teriitory is vested originally in the Nation, which has had, and 
has, the light to transmit title thereof to private persons, theieby constituting private 
propeity.” Fuither, the ownership of all minerals, solid mineral fuels, and petroleum is 
vested directly in the nation. For the full text, see Annals of the Am, Academy of Polit- 
ical and Social Science, Supplement, May, 1917, pp. iS-^S- 
“See Hackworth, Digest, I, 261 ff. 
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the Mexican, commission upon legislation respecting agrarian and petroleum 
rights under the constitution of 1917. These interpretations were reported by 
the American commission as adequately protecting the rights of American 
citizens owning land or holding concessions in Mexico.” The recognition, if 
not technically conditional, was clearly sub modo, that is, attended by under- 
standings as to the principles which were to govern the future relations of 
the two countries in respect to the questions in controversy. 

In view of the numerous controversies that had arisen in connection with 
the procedure of recognition, the subject clearly called for codification if the 
legal elements of the problem could be detached from the political. In 1925 
The Executive Committee of the American Institute of International Law, 
meeting at Havana in 1925, adopted a draft convention on the Recognition of 
States and Governments in which it was laid down that “every abnormally 
constituted government may be recognized if it is capable of maintaining 
order and tranquillity and is disposed to fulfil the international obligations 
of the nation.” In 1927, the International Commission of American Jurists, 
meeting in Rio de Janeiro and acting upon the projects submitted to it by the 
American Institute, approved a new draft convention. Article 6 of which 
described the recognition of a government as having for its object “the com- 
mencement of diplomatic relations with such Government, or the normal 
continuation of relations previously existing.” Article 8 provided: “A Gov- 
ernment is to be recognized whenever it fulfills the following conditions: 
(i) Effective authority with a probability of stability and consolidation, the 
orders of which, particularly as regards taxes and military service, are 
accepted by the inhabitants. (2) Capacity to discharge pre-existing interna- 
tional obligations, to contract others, and to respect the principles established 
by international law.” The draft of the International Commission of Jurists 
was submitted to the Sixth International Conference of American States 
meeting at Habana in 1928, but no action was taken upon it. 

In direct opposition to the position taken by the International Commission 
of American Jurists the Foreign Minister of Mexico, Senor Estrada, put 
forward in 1930 a doctrine of recognition which has since been associated 
with his name. Influenced doubtless by the long controversy between Mexico 
and the United States, Senor Estrada proposed the outright repudiation of 
the practice of recognition “which allows foreign governments to pass upon 

Recognition took the form of an announcement on the part of the American 
Department of State that, in view of the reports of their respective commissions, the two 
countries had resolved to renew diplomatic relations. The earlier proposal, objectionable 
to Mexico, of recognition in the form of a treaty containing the desired guarantees, was 
abandoned, Mexico regarding it as conditional recognition which it held to be in deroga- 
tion of the sovereignty of the state. 

Art. S- For Uie text of the draft convention, see Am. Journal, Vol. so (ig26), 
Special Supp., 310. 

For the text of the draft, see Am, Journal, Vol. sa (1928), Special Supp., 240. The 
reporter of the sub-commission, Sr. Fodesta Costa, commented at length upon the pur- 
pose of Article 8, applying bis well-known doctrine of the distinction between the objec- 
tive and the subjective tests of recognition. Comisidn Internacional de Jurisconsultos 
Americanos, Reunidn de 1927, Vol. II, pp. 13S ff., Ministerio de Relaciones Exteriores 
del Brasil, in Spanish. 
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the legitimacy or illegitimacy of the regime existing in another country.” It 
should, he declared, be considered as “an insulting practice and one which, 
in addition to the fact that it offends the sovereignty of other nations, implies 
that judgment of some sort may be passed upon the internal affairs of those 
nations by other governments.” The announcement was then made that in 
the future the Mexican Government would confine itself to the maintenance 
or withdrawal, as it might deem desirable, of its diplomatic agents, and to 
the continued acceptance, as it might deem advisable, of the accredited 
diplomatic agents of the countries in question; “and in so doing it does not 
pronounce judgment, either precipitately or a posteriori, regarding the right 
of foreign nations to accept, maintain or replace their governments or 
authorities.” 

In spite of its mistaken interpretation of the practice of recognition as 
involving an inquiry into the legitimacy of the new government, when the 
inquiry is actually into its representative character, and in spite of the fact 
that the principles of the doctrine appeared to be contradicted by the alterna- 
tive procedure of maintaining or withdrawing diplomatic agents, the Estrada 
Doctrine has since entered into much of the discussion of the problem of 
recognition in Latin America. If interpreted as seeking the elimination of the 
subjective test of the ability and willingness of a new government to observe 
the international obligations of the state, so that recognition would be ac- 
corded, or rather diplomatic relations would be maintained uninterrupted, 
with a de facto government on the assumption that as a government it must 
of necessity carry out the international obligations of the state, the doctrine 
is not far removed from the earlier statements of the policy of the United 
States where the entire emphasis was put upon the de facto character of the 
government.^® On the other hand, as a naatter of practice, new governments, 
coming into power in the American states, have never made any difficulty in 
proclaiming their intention to observe the obligations of international law, 
one of which is the observance of Uie good faith of treaties.®® 

The “subversive activities” carried on by enemy agents after the entrance 
of the United States and other American States into the war in 1941-1942 

•*“ The doctrine was staled in the form oi a note addressed by the Mexican Minister 
to the diplomatic represonlaUves of Mexico in foreign countries. For the text, see Am, 
Journal, Vol. 35 (r 93 i)i Supp., 303. 

For comments upon the Estrada Doctrine, see P, C. Jessup, Am. Journal, Vol. 25 
(1931), Accioly, Tratado, I, No. 212; UUoa, Derecho Internacianal PiibUco, 103; 
Bustamante, op at., I, 337 - See above, p. 162. n. 16. 

The practice was followed, for example, by the de facto governments of Argentina, 
Brazil, Peru, and Bolivia in 1930. See Hackworth, Digest, I, 233. A more recent illustra- 
tion is to be found in the note of the Brazilian Minister of Foreign Affairs on October 
30, 1945, infotming the American Ambassador that President Vargas had resigned and 
had been substituted by the President of the Federal Supreme Tribunal, Dr. Linhares 
“There is order throughout the country, over which the authority of the new Govern- 
ment is freely exercised,” said the Minister. “The Government will respect the principles 
which have always guided the foreign policy of Brazil,” In reply the American Ambas- 
sador took cognizance of the change and looked forward to continuance of the existing 
friendly relations between the two countries. It is of interest to observe that the American 
Government overlooked the coercion put upon President Vargas to resign and regarded 
the succession as within the Brazilian Constitution. Department of State Bulletin, Vol. 
XID, 870. 
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gave a new direction to the policy of non-recognition. On December 24, 1943, 
the Emergency Advisory Committee for Political Defense, which had been 
set up at Montevideo for the purpose of studying and coordinating measures 
for the prevention of the subversive activities of non-American nationals, 
adopted a resolution recommending to the American Governments which had 
declared war upon the Axis Powers or which had broken relations with them 
not to recognize during the existing world conflict a new government estab- 
lished by force before consulting with one another in order to determine 
whether the new government was complying with inter-American commit- 
ments for tlie defense of the continent and exchanging information relative 
to the circumstances which led to the establishment of the new government.”’- 
The recommendation that an inquiry should be made into the circumstances 
under which the new government came into power was a novelty in inter- 
American practice, and the explanation of it is to be found in the reference 
made by the Committee for Political Defense to the danger that totalitarian 
elements or Axis sympathizers might overthrow a government by force in 
order to prevent fulfilment of inter-American agreements for defense.®” Indi- 
rectly it referred to the subjective condition of recognition. 

The recommendation of the Committee for Political Defense in 1943 and 
the subsequent negotiations attending the application of the recommendation 
to the situation in Argentina were followed by a number of proposals looking 
to the denial of recognition to “anti-democratic” governments, on the ground 
that such governments inevitably tend to deny the fundamental rights of 
their peoples and thus to constitute an indirect menace to the general peace. 
At the Conference on Problems of War and Peace a project was introduced 
by the Government of Guatemala reciting the dangers to the unity and soli- 
darity of the American states arising from totalitarian dictatorships and 
proposing that the American states should deny recognition to and refuse to 
maintain relations with “anti-democratic regimes.” ”” The project was re- 
ferred to the Inter-American Juridical Committee, which entered a report 
against its adoption, chiefly on ground of the uncertainty attaching to the 
term “anti-democratic regimes.” 


Department ol State Bulletin, Vol. X, 20. For the application of the resolution by 
the United States to the Fairell government of .Argentina, see ibid., aas; Vol. XI, 107, 158. 

For comment upon the conditions attending the resolution, see C. G. Fenwick, “The 
Recognition of New Governments Instituted by Force,” Am. Journal, Vol. 38 (1944), 
p. 448. 

•-■3 For the text of the project, see Didrio de la Conferencia Interamericana iobre 
Problemas de la Guerra y de la Paz, p. 130. The resolution itself read as follows; 
“(i) To recommend to the American Republics that they refrain from granting rec- 
ognition to and maintaining relations with anti-democratic regimes which, in the future, 
may establish themselves in any of the countries of the continent; and in particular with 
regimes which may result from a coup d’etat against legitimately established govern- 
ments of a democratic character. (2) To recommend, as a specific rule for characterizing 
such regimes, the extent to which the popular will in the particular country may have 
contributed to their establishment, according to the free judgment of each state." 

The United States member dissented, agreeing with the majority in not recommend- 
ing the Guatemalan project in the form presented, but believing that the report of the 
majority members^ went too far in its interpretation of the doctrine of non-intervention. 
See Atas da Comissao, October 29, 1946. 
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*In striking contrast to the Guatemalan project, however, was a project 
presented to the same conference by the delegation of Ecuador, which 
reverted to the Estrada Doctrine, asserting in its preamble that the right to 
change governments belonged to domestic questions and that any effort on 
the part of foreign states to exercise moral coercion in such cases was a 
violation of the principle of non-intervention. The resolution then proposed 
that the procedure of recognition should be abolished, and that it should be 
the rule that the establishment of a new government was not to affect the 
continuity of diplomatic relations. The project gave no indication as to the 
basis upon which a decision was to be reached whether a particular govern- 
ment was or was not a de facto government, and it would appear that a deci- 
sion on that point would mvolve the very inquiry into domestic conditions 
which it was the purpose of the project to avoid. 

The correction of the abuses to which the procedure of recognition has on Points at 
occasion given rise would seem to lie not in substituting for the traditional 
practice of recognition something which would be practically equivalent to 
it, but in clarifying the principles upon which recognition should be based 
and in restraining the arbitrary conduct of individual governments by resort- 
ing to the practice of consultation proposed by the Montevideo Resolution. 

The conception set forth in the Estrada Doctrine, that any inquiry by third 
states into the character of a revolutionary government is unwarranted, is 
based upon a misunderstanding of the practical purpose of recognition. It is 
not third states that create the conditions calling for recognition. Tt is the 
new government itself which, by abandoning constitutional procedures, raises 
the question of its right to be the representative of the state; and the answer 
to this question cannot be given without some form of inquiry into the 
domestic conditions which throw light upon its representative character. No 
act of “intervention” is to be seen in an inquiry thus forced upon third 
states.” “ Moreover in the interest of international justice it would seem that a 
revolutionary government should not have the right immediately upon assum- 
ing office, and irrespective of its representative character, to pledge the good 
faith of the state and create contractual obligations for which the state itself 
would be responsible. Nor would there seem to be any attack upon the sov- 
ereignty of the state if third states were, on occasion, to hesitate to accept as 
spokesman for the state a government which had come into power by deeds 
of violence so shocking as to raise doubts whether it could be counted upon 
to observe the good faith of treaties or any other obligations of international 
law that might happen to run counter to its immediate interests.”’’ 

For the text of the project, see Diario de la Conjeraicia, p. leg. 

so Compare, however, the report of the majority members of the Inter-Ameiican 
Juridical Committee, above note 54. 

Compare the objectives of the note addressed to the foreign offices of the American 
Republics on November 22, 194s by the Foreign Minister of Uruguay, Sr. Larreta, 
affirming the “parallelism between democracy and peace" and calling for “collective 
multilateral action” against the notorious and repeated violation by any republic of the 
elementary rights of man or the non-fulfilment of obligations which entitle the state to 
be a member of the international community. Sec Department of State Bulletin, Vol. 

XIII, 864. 
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The territorial annexations carried out by Germany and Italy in the years 
preceding' the outbreak of war in 1939. together with the annexations of 
enemy territory and occupations of neutral territory by Germany, Italy, and 
the Soviet Union during the war, led to the recognition by Great Britain and 
other powers of numerous “absentee governments.” In some cases, such as 
those of Ethiopia, Czechoslovakia, Poland, and the Baltic states, the recogni- 
tion of the absentee governments was in fact the recognition of the continued 
existence of the state itself which the absentee government represented. In 
other cases, such as those of Norway, Holland, Belgium, Yugoslavia and 
Greece, the recognition of the absentee government was based upon a re- 
pudiation of the de facto government of the particular countries which had 
been set up in them by the military power of the enemy army of occupation. 
New questions of international law were thus presented, involving the extent 
to which the de jure absentee government could speak in the name of its 
country while under occupation by the enemy. While it cannot be said that 
new rules of international law were developed in respect to the status of such 
absentee governments, the practice oi the leading governments shows the 
effort made to protect the rights of the people of the occupied state while 
dealing with the absentee government as the temporary expression of the 
popular will.’® 

The recognition by certain countries of the Spanish Republican govern- 
ment in exile during the period of the Franco regime in Spain represents a 
novel practice in international relations; and it cannot be said to have cither 
logic or convenience to support it. Individual countries are free not to rec- 
ognize a de facto government no matter how well established, just as they are 
free at any time to break relations with it. But except in cases of military 
occupation by enemy forces, the recognition of governments in exile as de 
jure, on the ground that the elements they claim to represent are denied the 
freedom to express themselves in national elections, is a form of intervention 
which could only be justified if applied universally to all countries denying 
freedom of speech and of expression. 

In view of the uncertainties which have attended at times the application 
of the objective and subjective tests upon which recognition is made con- 
tingent, it has been the practice of governments to maintain relations with 
a new revolutionary government on the basis and to the extent of its actual 
control of the administrative services of the country. This form of qualified or 
provisional recognition, sometimes described as de facto recognition, makes it 
possible to continue without interruption the ordinary business relations 
between the two countries and to obtain protection for life and property when 
circumstances may arise making it necessary to appeal for special protection. 

6* See F. E. Oppenheitner, “Goveriinjcnts and Authorities in ExUe,” Am. Journal, 
Vol, 36 (194s), 568. At the meeting of Foreign Ministers in Rio de Janeiro in 1942 a 
recommendation (XXXVIll) was adopted calling upon the American republics to con- 
tinue their relations with the absentee governments of the occupied countries. Subse- 
quently, however, when new national governments were set up in Poland and Yugo- 
slavia hostile to tile absentee governments, the representative character of the latter was 
denied. 
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In this way goods may be imported into and exported from the country, the 
postal and telegraphic services may be used, and other activities of daily life 
carried on without raising the question whether the new government is en- 
titled to speak in the name of the state in its international relations.”” The 
diplomatic representatives of foreign states remain as a rule at their posts. 

Formal recognition, if ultimately given to a government under which the Retroactive 
affairs of ordinary business have been thus transacted for a longer or shorter fo^ai' 
period of time, is retroactive in effect and operates to validate the actions and recognition 
conduct of the new government from the commencement of its existence. 

In the case of Underhill v. Hernandez,®® involving an action for damages 
brought by Underhill against a Venezuelan officer in command of revolu- 
tionary forces which were later recognized as the legitimate government, the 
court held that; “If the party seeking to dislodge the existing government 
succeeds, and the independence of the government it has set up is recognized, 
then the acts of such government, from the commencement of its existence, 
are regarded as those of an independent nation.” In the case of Oetjen v. 

Central Leather Co.®^ the court upheld the validity of a title to hides main- 
tained by persons who had purchased them at a confiscation sale ordered by 
General Villa, commanding the forces of General Carranza, whose govern- 
ment was subsequently recognized by the United States. In the case of 
Republic of China v. Merchants’ Fire Assurance Corporation of New York 
the court held that while a mere de facto government might not sue in the 
name of the state in the courts of the United States, the recognition of such 
government by the United States would operate to validate a suit already 
begun. During the regime of a de facto government acts of subordinate ad- 
ministrative officials may be regarded by a non-recognizing state as normally 
valid governmental acts for which the succeeding de jure government will be 
held accountable.®® As has been said, the routine business of the embassy and 
consulates of a non-recognizing government will as a rule continue to be 
transacted, on the theory that such relations are relations with the state in 
its abstract character as distinguished from the particular persons pretending 
to represent it.®® Special difficulties arise when a de facto government has 
been recognized by one or more states and not by others; and the success of 
particular claims arising from acts of the de facto government may depend 

The subject is treated at length in Hackworth, Digest, I, § 53, under the title, “Acts 
falling short of recognition.” PodestA Costa makes the distinction between the informal 
(oficiosas) relations maintained during the period before recognition is given and the 
offidal {oficiais) relations which follow recognition. Ensayo, pp. 52 ff.; UaniitU de 
Derecho Inteniacional, p. 67. Compare the terms of the resolution adopted by the 
Institute of International Law at Brussels in 1936. Annuaire, 1936. 

®® 168 U.S. 230 (1897). Fenwick, Cases, 93; Hudson, Cases, 696. 

”’•246 U. S. 297 (1918). Fenwick, Coses, 96; Hudson, Cases, 142. For comment on 
this case and parallel cases, see Hervey, Legal Effects of Recognition in Int. Law, Chap. V. 

®*2o F. (2d) 278 (1929). Fenwick, Cases, 99; Hudson, Cases, 83. 

®® The responsibility of the succeeding de jure government extends also to tortious 
acts of the unrecognized de facto government. See the award rendered in the Tinoco 
Arbitration between Great Britain and Costa Rica, contrary to the contention of Costa 
Rica that a government could not be considered de facto when not eslablidied in accord- 
ance with the Constitution. Fenwick, Cases, 83. 

See Hackworth, Digest, I, 327 fi. 
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upon the nationality of the claimant and the recognition policy of his 
government. 

In a number of cases the United States has applied to conflicts between a 
de jure government and revolutionary parlies within the state the principle 
of “recognition of insurgency” applied to revolting groups seeking to create 
an independent state. The purpose of such recognition has been to enable the 
United States to put into effect its neutrality laws or to be in a position to 
demand from the insurgents the protection of the lives and property of its 
citizens, or, it may be, to define the extent to which it will acquiesce in the 
exercise of belligerent rights by the insurgents. During the revolution in Chile 
in 1891 the United States applied its neutrality laws to the extent of demand' 
ing from the insurgent Congressionalist party the surrender of a vessel, the 
Itata, which had obtained supplies of arms in the United States. Compensa' 
tion was subsequently made by the United States for the violation of Chilean 
territory involved in the pursuit of the vessel on the high seas and the demand 
for the surrender of the vessel in Chilean waters.®® 

On the other hand some of the leading powers have at times refused to 
allow insurgents to interrupt their commerce with the country when the cir- 
cumstances did not appear to justify the full exercise by the insurgents of 
belligerent rights. During the Brazilian revolution of 1893 the United States 
instructed its minister to warn the commander of the insurgents in the harbor 
of Rio de Janeiro that American vessels must be free to load and unload 
their cargoes without interference by the insurgents, provided they did not 
cross the actual lines of fire. Similar orders were issued by the English, 
French, German, and other naval commanders present, who in addition no- 
tified the insurgent commander that force would be used by them to prevent 
a bombardment of the city.®® During the revolution in Colombia in 1883 the 
United States refused to recognize the validity of a decree of the de jure 
president of Colombia closing to foreign trade certain ports held by the 
insurgents unless the decree should be supported by an effective blockading 
'force.®’ 

Moore, Iniernalional Arbitrations, HI, 3067; Scott and Jaeger, Cases, 365. See also, 
United States v. Trumbull, 48 Fed. Rep. 99 (1891). 

Moore, Digest, I, § 70. 

Foreign Relations, U. S. 1885, pp. 252, 264, 
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The organization of the United Nations had its more immediate origin in 
the Declaration on General Security adopted at the Moscow Conference of 
October, 1943.^ The Atlantic Charter had already referred to the “establish- 
ment of a wider and permanent system of general security,” ® pending which 
the aggressor nations must be disarmed; and this reference obtained the 
approval of some forty-five nations upon the adoption of the Declaration of 
United Nations on January i, 1942. The Moscow Declaration contained a 
more specific pledge, that the four governments participating in the confer- 
ence recognized “the necessity of establishing at the earliest practicable date 
a general international organization, based on the principle of the sovereign 
equality of all peace-loving states, and open to membership by all such states, 
large and small, for the maintenance of international peace and security.” 

Following up this pledge, delegates of Great Britain, the United Slates, and 
the Soviet Union met at Dumbarton Oaks in Washington, August 21 to 
September 28, 1944, and adopted proposals for the establishment of a general 
international organization, known as “The Dumbarton Oaks Proposals.” * 
A second meeting took place between representatives of Great Britain, the 
United States and China. The proposals were then submitted to the four 
governments for their approval, and were subsequently communicated to 
other states which had signed the Declaration by United Nations.* On April 
25, 194s, the United Nations Conference on International Organization met 
at San Francisco, and on June 26, after two months of labor, the states repre- 


1 For the text of the Declaradon, see Am. Journal, Vol. 38 (1944), p. S- 

® For the text of the Atlantic Charter, see ibid., Vol. 3S (1941), p. igi. 

“ For the text of the Proposals, see ibid., Vol. 39 (1945), p. 42. The draft submitted 

by the delegates of the United States to the meeting at Dumhaiton Oaks was the result 

of long study in which a number of private organizations took part. See Reports of the 
Commission for the Study of the Organization of Peace, Parts I-IV ; The Inlernational 
Law of the Future: Postulates, Principles and Proposals. See also. Design for a Charter 
of the General International Organization, M. O. Hudson, Am. Journal, Vol. 38 (1944), 
711, and ibid., Supp., 216. 

t Many of the Latin American states commented at length upon the proposals. See 
Pan American Union: Inter-American Conference on Problems of War and Peace, Hand- 
book for the Use of Delegates, p. 94. At the Conference on Problems of War and Peace, 
held in Mexico City in February-March 1945, a resolution (XXX) was adopted “On 
Establishment of a General International Organization," in which the Secretary-General 
Of the Conference was called upon to forward to the states that had formulated the 
Dumbarton Oaks Proposals the documents containing the comments of the American 
States, and the hope was expressed that they would be taken into account in the 
tormulation of the definitive Charter. Pan American Union: Congress and Conference 
Series, No. 47, p. 63. The Inter-American Juridical Committee analyzed the Proposals 
chapter by chapter and made suggestions for clianges believed to be desirable. See 
Recommendations and Repot Is, p. 137. 
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sented at the Conference adopted the “Charter of the United Nations” as a 
formal international treaty.® 

The Preamble of the United Nations opens with words modeled upon the 
opening words of the Constitution of the United States: “we the peoples of 
THE UNITED NATIONS.” * No Special juridical character, however, is to be 
attached to the phrase, in as much as the various delegations were appointed 
by their respective governments, a number of which could with difficulty be 
said to be the legal equivalent of “the people.” Nor is any special juridical 
character to be attached to the various obligations proclaimed in the Pream- 
ble, since these are set forth in more specific terms in the opening articles of 
the Charter itself. 

The purposes of the United Nations are set forth in Article i under four 
heads; (i) To maintain peace and security, which is to be attained by “col- 
lective measures” to prevent acts of aggression and by bringing about the 
peaceful settlement of international disputes; (2) To develop friendly rela- 
tions “based on respect for the principle of equal rights and self-determina- 
tion of peoples”; (.^) To achieve cooperation in solving international 
problems “of an economic, social, cultural, or humanitarian character” and 
in promoting “respect for human rights and for fundamental freedoms”; and 
(4) To be a center for harmonizing the actions of nations in the attainment 
of these common ends. The only new item here is the inclusion of the promo- 
tion of respect for human rights and fundamental freedoms among the objec- 
tives of cooperation, that problem having hitherto been left to the individual 
states.® 

The principles set forth in Article 2 bear chiefly upon the first of the 
purposes of the United Nations, the maintenance of peace and security. The 
members of the organization pledge themselves to settle their disputes by 
peaceful means; they agree to refrain from the use of force against the terri- 
torial integrity or political independence of any state; and they pledge 
themselves to give every assistance to the United Nations in measures taken 
for the maintenance of peace and to refrain from giving assistance to any 
state against which the United Nations is taking preventive or enforcement 
action. Lest there be any misunderstanding as to the effect of these principles 
upon the fundamental relationships of the members of the United Nations 
under existing international law, the list of principles begins with the state- 
ment that “The Organization is based on the principle of the sovereign 

® See Stettiniua, Report to the President, where the background of the Charter is given 
and the text of the document is printed side by side with the Dumbarton Oaks Pro- 
posals. Also Goodrich and Hambro, Charter of the United Nations; Commentary and 
Documents. The committee reports and discussions may be found in Department of State 
publications No. 2490, The United Nations Conference on International Organisation: 
Selected Documents. For the text of the Charier, see Appendix D. 

« The paiallel was not accurate and the meaning of “We, the people” in the Constitu- 
tion of the United States was misunderstood. Por the discussion in Committee, Sub- 
Committee and Commission, see United Nations Conference, pp. 488, 492, 332. Senti- 
ment appears to have prevailed over legal precision. 

rSee below, pp. 192, 225. 

® See above, p. 134. The conception of an “International Bill of Rights” was not new, 
but it had never before taken shape in an official international document 
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equality of all its members.” ® This principle is further strengthened by the 
provision of the last paragraph of the Article, which provides that “Nothing 
contained in the present Charter shall authorize the United Nations to inter- 
vene in matters which are essentially within the domestic jurisdiction of any 
state or shall require the members to submit such matters to settlement” ; 
but this far-reaching provision is qualified to the extent that it shall not prej- 
udice the application of enforcement measures under Chapter VIT. 

The Charter of the United Nations makes a distinction between original 
members of the United Nations and states subsequently admitted to mem- 
bership. Original members are states which, having participated in the Con- 
ference at San Francisco or having previously signed the Declaration by 
United Nations of January i, 1942, have signed and ratified the Charter. 
Provision is made that membership shall be open to all other “peace-loving 
states” which accept the obligations of the Charter and which, in the judg- 
ment of the organization, are able and willing to carry out these obligations.^^ 
The determination of these conditions is to be by decision of the General 
Assembly upon recommendation of the Security Council. Membership in the 
organization is thus qualified and limited, and it is therefore for the time 
being not coternjinous with the membership in the community or family of 
nations, altT&ough the Charter clearly anticipates that in due time all states 
will become members of the organization.^® 

“ Whether the principle of “the sovereign equality” of the members of the United 
Nations is the same as the principle of “the sovereignty and equality" of the members 
is more than a matter of words. But for the present it is only of academic interest. 

The term “sovereign equality" was interpreted at the Conference to include: (i) that 
states are juridically equal; (a) that each state enjoys the rights inherent in full sov- 
ereignty; (3) that the personality of the state is respected, as well as its territorial 
integrity and political independence; (4) that the state should, under international 
order, comply faithfully with its international duties and obligations. See United Nations 
Conference, pp. 483, 497, 548. 

^ " This is a highly debatable provision, and it was adopted only after long discussion 
and the compromise of conflicting opinions. See Stettinius, Report, pp. 42-45. Goodrich 
and Hambro, op. cit., p. 72. The Dumbarton Oaks Proposals provided that the measures 
for the pacific settlement of disputes should not apply to "situations or disputes arising 
out of matters which by international law are soldy within the domestic jurisdiction of 
the state concerned,” an exception paralleling Article 2 of the General Treaty of Inter- 
American Arbitration (see below, p. 527). The provision was extended so as to be a 
limitation upon all of the activities of the United Nations, except in respect to enforce- 
ment measures. No specific provision was made, however, for determining which ques- 
tions are essentially “domestic.” For the reports of commissions and discussions at San 
Francisco, see United Nations Conference, pp. 487, 499, 55S B. 

^i^The original condition laid down in the Dumbarton Oaks Proposals was that 
membership should be open “to all peace-loving states." The 'condition obviously had 
political rather than legal connotations. In view of the more specific conditions adopted 
at San Francisco it is to be assumed that any stale which is ready to accept the obliga- 
tions of the Charter and which is found by the organization to be able and willing to 
carry them out would be found to be “peace-loving.” It may be observed that at the 
meeting of the Security Council on August 29, 1946, when the admission of Portugal, 
Eire, and other states was refused, the reasons given had no relation to the “peace- 
loving" character of those states. 

The question of the basis of membership in the United Nations was widely dis- 
cussed both before and during the San Frandsco conference. The draft project known 
as The International Law of the Future proposed that “The Community of States 
should be organized on a universal basis. AU States which exist or which may come into 
existence in the future should be included.” The Inter-American Juridical Committee, 
commenting upon the Dumbarton Oaks Proposals, recommended that “the new Organiza- 
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The provisions of the Charter in accordance with which membership in 
Uie organization is separate and distinct from membership in the community 
of nations are accompanied by provisions for the suspension from the exercise 
of the rights and privileges of membership in the case of members against 
which preventive or enforcement action has been taken by the Security 
Council.^" Suspension is effected by action of the General Assembly upon 
the recommendation of the Security Council. The exercise of rights and priv- 
ileges which have been suspended may be restored by the Security Council. 
Moreover, it is further provided that a member which has “persistently 
violated” the principles contained in the Charter may be expelled from the 
organization by the General Assembly upon recommendation of the Security 
Council. This is a far-reaching provision, inasmuch as the principles set forth 
in Article 2 are phrased in general terms, leaving much latitude of interpreta- 
tion. Protection against abuse of the provision, however, is to be found in 
the voting majorities necessary in the Security Council and in the General 
Assembly. 

The important question whether a member of the United Nations is free 
to withdraw from the organization upon its own initiative is left unanswered 
by the Charter. The Covenant of the League of Nations had made provision 
for the withdrawal of a member after two years’ notice of its intention to do 
so; and it was further provided that while amendments to the Covenant 
were not binding upon a particular member which signified its dissent from 
the amendment, in such case it should cease to be a member of the League.^" 
At the San Francisco Conference a number of delegations sought to prohibit 
withdrawal absolutely; others sought to permit withdrawal in the event of 
the adoption of amendments which they found it impossible to accept ; others 
held that in the latter case the right of withdrawal could be implied from 
the kind of organization that was being established.^® It was finally agreed 
that no express provision should be made in the Charter either to permit or 
to prohibit withdrawal from the organization, and a formal statement was 


tion should have the same membership as the community of nations, or rather, it should 
be the community itself, more closely united by virtue of the affirmation of new prin- 
ciples of collective responsibility and possessing more effective agencies of cooperation 
for the attainment of its common ends." Recommendations and Reports, p. 142. See 
also United Nations Conference, 304, 369, 393. 

On October 33, 1945, upon ratification of the Charter by twenty-nine of the signa- 
tories, including the five permanent members of the Security Council, the United Nations 
became a legal reality. At the time of the holding of the first meeting of the General 
Assembly in January, 1946, there were 51 members. Afghanistan, Iceland, Sweden, and 
Siam were adrtritted in October, 1946. Pakistan and Yemen were admitted in 1947. 

Articles. 

^’‘The provisions for the expulsion of members met with sharp opposition from a 
number of the delegations at San Francisco. Mere suspeirsioii would still leave the mem- 
ber subject to the obligatioirs of the Charter, whereas expulsion would leave to the state 
complete freedom of action, and measures to control its conduct would have to be taken 
outside the framework of the Charter. Moreover the necessity of expulsion in a particular 
case would suggest that the organization did not have within itself the means to secure 
the observairce of its obligations. See United Nations Conference, 307, 327. 

i-’ Covenant, Arts, i (3), 26. 

^“See Stettinius, Report, pp. 47-49. Goodrich and Hambro, Charter of the United 
Nations, p. 86-S9. 
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made to that effect by the committee. The statement recognizes that “excep- 
tional circumstances” might make a member feel constrained to withdraw. 
On the other hand withdrawal or some other form of dissolution would be 
obviously inevitable if the organization “was revealed to be unable to main- 
tain peace or could do so only at the expense of law and justice.” More 
serious from a legal standpoint is the right of withdrawal recognized in the 
event of the adoption of amendments to the Charter in which the particular 
state has not concurred and which it finds itself unable to accept, or in the 
event that an amendment duly adopted fails to secure the ratification neces- 
sary to bring the amendment into effect.^® 

What is the legal character of the new international organization of the 
United Nations? Does it fit into any of the established classifications of com- 
posite states familiar to political science, — confederation, federation, or 
federal state? The question may perhaps best be answered in the light of 
the discussions attending the establishment of the League of Nations which, 
by reason of its novelty in international relations, immediately challenged 
the attention of scholars to determine its specific character as an organiza- 
tion.^" Opponents of the League of Nations described it as a “superstate,” 
implying that states which became members of the League would lose there- 
upon their sovereignty and independence. The term “superstate” was a novelty 
in jurisprudence, but it readily took on a popular connotation as describing a 
sort of federal state in which the central agency of government had the 
authority to act in its own name without the necessity of referring its deci- 
sions to its individual members for their separate approval. In this sense the 
League of Nations was so obviously not a superstate as to reduce the charge 
to mere political obstructionism. For while the obligations assumed by mem- 
bership in the League imposed restraints upon states in the sense that inter- 
national law in general imposes restraints upon them, yet the necessity of 
unanimity in all important decisions of the Council and Assembly of the 
League precluded the possibility of a decision being taken by the League 
contrary to the will of any one of its members."* In the case of the United 
Nations the rule of unanimity has been abandoned, but the decisions that 

‘ ^ Stettinius, Report, p. 48. For committee reports and discussions at the Conference, 
see United Nations Cotijerence, pp. 506, S^Si S78, 595. 

These serious stiuctural weaknesses in the Charter arc to be explained by the 
paradoxical circumstances under which it was drawn up, the general recognition of the 
need of cieating an organization while public opinion in certain countries was stili 
influenced by the disastrous effects of the war, and on the other hand the mutual lack 
of confidence in an organization established under conditions of urgency which pre- 
cluded clarification of certain basic issues. 

-^"Qn this general subject, see Oppenheim, International Law, 4tb ed., § 167c; Corbett, 
British Year Book, 1924, pp. 119 ff.; Schilcking and Wehbcrg, Die Sotziwg des Volker- 
bmides, 3rd ed., pp. 83 ff.; Wflliams, Chapters on Current International Law, Chap. XV; 
Ray, Commentaire, pp. 36 ff . ; Redslob, Theorie de la Societi des Nations, The high 
hopes held out by the League explain the keen interest of European political scientists 
in determining its legal character. 

At the opening session of the Assembly in September, 1920, the President of 
Switzerland, as host, felt it necessary to "affirm once more that the League of Nations is 
not and never will be a superstate which will absorb the sovereignty of states or reduce 
them to tutelage.’’ A little more reduction of the sovereignty of certain states between 
1931 and 1939 might have saved the League. 
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may be taken by a two-thirds majority do not encroach upon the existing 
rights of the members and do not extend to the making of new rules of law. 

In its general structure the League of Nations might well have been de- 
scribed as a “confederation,” although different in specific character from any 
of those known to history. A confederation, taken in its broadest sense, is a 
loose union of states which associate themselves for certain specific purposes 
without depriving themselves of a latent “sovereignty and independence” 
characteristic of distinct international personalities. Leading British, French, 
and German scholars found no difficulty in classifying the League as a con- 
federation.®' On the other hand a number of the delegates to Geneva were 
so anxious to overcome popular opposition to a strong central organization 
that they explained the League as being not essentially different from the 
earlier international “unions” of strictly limited objectives.®® The League 
was thus said to be no more than an organ through which the community of 
nations undertook to perform certain functions; it was a piece of machinery 
for the conduct of business regarded as the common interest of the members 
of the League; and the two chief parts of this machinery, the Council and 
the Assembly of the League, were composed of delegates who rendered their 
decisions as the representatives of their respective states and who had no 
standing except as such representatives. 

The structure and functions of the League of Nations and of the United 
Nations are so closely similar as to make the discussion concerning the char- 
acter of the League throw equal light upon the character of the United 
Nations. Clearly the United Nations is not a “superstate.” Not only was the 
suggestion of that characterization pointedly denied by leading statesmen 
who took part in the framing of the Charter, but, as if to close discussion 
upon the subject, Article 2 of the Charter proclaims that “the Organization 
is based on the principle of the sovereign equality of all its Members.” ®’ 
Whether the term “confederation” can be used of the United Nations is an 
academic question that can be left for future discussion. For the time being 
the need of an international organization is so urgent as to make jurists more 
concerned with the establishment of an effective organization than with the 
determination of its precise legal character. 

But apart from the classifications of political science it is clear that the 
United Nations, like its predecessor the League of Nations, is to have a 
definite legal personality, a corporate character of its own apart from that of 
its individual members. Like the League it will be able to take title to prop- 
erty in its own name; it will be able to enter into contracts as a corporate 
body and acquire rights and assume obligations; it will be able to administer 
public international services and to act as trustee for individual states; it 

Brierly, Higgins, and McNair, for example, with Corbett of Canada. In Germany, 
Schiicking and Wehberg, Liszt, Strnpp; in Austria, Verdross. 

^ 22 Among others. Lord Robert Cecil, one of the founders of the League, went out of 
his way to depreciate its legal character. Sec Journal Offlciel (1923), p. 938; (t924), 
p. 339- 

Sec above, p. roy, and below, p. aaj, where the meaning of "sovereign equality” is 
discussed. 
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will be able to govern territory through its designated agents and to act as 
guardian and protector of a dependent international person.*’ The organiza- 
tion itself will enjoy in the territory of its members such legal capacity and 
such privileges and immunities as may be necessary for the exercise of its 
functions; while the representatives of the members of the United Nations 
and the officials of the organization are to have such privileges and immunities 
as are necessary for the independent exercise of their functions.®' 

There has thus come into existence a new international person, an organi- 
zation unique in character, the objectives of which are of such transcending 
character that if it should function with any degree of efficiency it may be 
expected to supplant in due course the older and looser organization of the 
international community. For the time being the two organizations exist side 
by side. Rules of customary law still bind states as members of the interna- 
tional community; and it will be to the law of the international community 
that appeal will be made when controversies arise concerning the scope and 
effect of customary law. On the other hand the Charter of the United Nations 
contemplates that the General Assembly will initiate studies and make rec- 
ommendations for the purpose of promoting the “progressive development of 
international law and its codification.” The result of this will be to bring 
into effect by degrees a body of treaty law which will outmode the existing 
customary law. When that happens membership in the older community of 
nations will have lost its meaning.®” 

The Charter of the United Nations makes a distinction between the “prin- 
cipal organs” of the organization and other “subsidiary organs” which it may 
be found necessary to establish.®’’ Listed as principal organs are the General 
Assembly, the Security Council, the Economic and Social Council, the Trus- 
teeship Council, the International Court of Justice, and the Secretariat. The 
subsidiary organs are not specified, provision merely being made that such 
organs are to be established as may be found necessary. They are not to be 
confused with the various specialized agencies established by intergovern- 
mental agreement and dealing with economic, social, cultural, educational, 
health, and related matters, which are to be brought into relationship with 
the United Nations.®” These latter are organized under their separate con- 
stitutions; whereas the subsidiary organs are established by the Security 
Council or by the General Assembly. The Economic and Social Council has 
also the right to set up such commissions as may be required for the perform- 
ance of its functions.®” Provision is made in the Charter that no restrictions 

“‘For a study of the corporate chaiactcr of the League of Nations and of the wide 
range of powers exercised by the League, see Ten Years of World Co-operaiion, passina. 

““ Charter, Arts. 104, 105. 

In the second edition of the present work the author pointed that in spite of the 
great increase in the authority and functions of the League (1934) it had “failed to 
replace the larger family of nations.” 

27 Art. 7. 

2 ” Art. S7. See below, p. 188. 

22 Arts, as, 29, 68. The Atomic Energy Commission, for example, was set up hy the 
General Assembly, the Balkan Investigation Commission by the Security Council, and 
the Human Rights Commission by the Economic and Social Council. 
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are to be placed on the eligibility of men and women alike to participate in 
any capacity and under conditions of equality in either tlie principal or 
subsidiary organs.®® 

The Charter describes the General Assembly as consisting “of all of the 
Members of the United Nations,” each member, however, being limited to 
five representatives.®^- Provision is made for regular annual sessions, and for 
such special sessions as occasion may require, these last being convoked by 
the Secretary-General at the request of the Security Council or of a majority 
of the members of the General Assembly. As in the case of the Assembly of 
the League of Nations, the principle of the equality of states is maintained 
in the provision that each member of the General Assembly shall have one 
vote; so that the number of representatives is merely a matter of conven- 
ience to facilitate membership in the various committees and to permit wider 
contacts. The rule of unanimity followed by the Assembly of the League of 
Nations has, however, been abandoned. The Charter makes a distinction 
between “important questions,” in respect to which decisions are to be made 
by a two-thirds majority of the members present and voting, and “other 
questions,” in respect to which decisions are to be made by a majority vote.®® 
A number of “important questions” are listed, and new questions may be 
added to the list by a majority vote. The experience of the League of Nations 
appears to be responsible for the provision which deprives a member of a 
vote in the General Assembly if in arrears in respect to the contributions due 
from it.®‘ The General Assembly adopts its own rules of procedure, elects a 
president for each session, and may establish such subsidiary organs as it 
deems necessary for the performance of its functions.®® 

In contrast with the General Assembly the Security Council of the United 
Nations is restricted in membership. It consists of eleven members, five of 
whom are permanent members, and the other six non-permanent members.®® 
The five permanent members are named in the Charter, being the Republic 
of China, France, the Union of Soviet Socialist Republics, the United King- 
dom of Great Britain and Northern Ireland, and the United States of 
America. The six non-permanent members are elected by the General Assem- 
bly, which is instructed by the Charter to take into account the contribution 
of the members to the maintenance of international peace and security and 

®»Arl. 8. 

Art. 9. 

®2 Art. 18. For comment upon the principle of "one state one vote,” sec L. B. Sohn, 
“Multiple Representation in International Assemblies,” Am. Journal, Vol. 40 (1946), 
PP. 71, 98. 

The determination of the class into which a particular question falls is, however, 
to be decided by majority vote. Art. i8. 

Art. 19. 

®®Arts. 21, 22. 

At the meeting of the General Assembly in 1947 a resolution was adopted, on motion 
of the United States, calling for the creation of a “Little Assembly” to function during 
the intervals between the regular sessions. The Little Assembly will be composed of repre- 
sentatives of all of the members except those of the Soviet bloc which declared their 
intention to boycott it. 

®® Art. 23. For a discussion of the historical background of the distinction between 
Great and non-Great Powers, see below, p, 223. 
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to the other purposes of the organization, and also equitable geographical 
distribution. The terms of the elected members are for two years, with one- 
half of the members retiring each year. Retiring members are not eligible 
for reelection. In contrast to the larger representation allowed to members of 
the General Assembly, each member of the Security Council is limited to 
one representative. 

Article 27 of the Charter, dealing with the provisions for voting, was the 
subject of sharp differences of opinion at San Francisco. The conference that 
met at Dumbarton Oaks had been unable to come to an agreement upon the 
subject.'*' The Security Council was to be given primary responsibility for 
the maintenance of peace and security, involving as an ultimate possibility 
the use of force against an aggressor state. Must important decisions in this 
matter be by unanimous vote? And if not by unanimous vote of the eleven 
members of the Security Council, then must the majority include in any case 
the unanimous vote of the five permanent members? A unanimous vote of 
the five permanent members, if unanimity were limited to them, would mean 
that each of them would have a tight of veto against the enforcement of the 
law in its own case. A member of the so-called “Big Five” could thus sit in 
judgment upon other states and enforce the law against them, but would be 
itself above the law. The problem thus involved a conflict between the prin- 
ciple of the “sovereign equality” of all of the members of the United Nations 
and the practical situation created by an attempt to enforce the law against 
a state under conditions which would amount to a major war. 

Two months before the Conference at San Francisco President Roosevelt, 
Prime Minister Churchill, and Marshal Stalin met in the Crimea and agreed 
upon what came to be known as the “Yalta voting formula.” This formula 
provided for a system of qualified majority voting, in accordance with which 
votes were in all cases to be taken by a majority of seven. But a distinction 
was made between “procedural matters” and “all other matters.” In respect 
to procedural matters decisions were to be made by the vote of any seven 
members. In respect to all other matters the vote of the seven members must 
include the concurring votes of the permanent members, except that in 
decisions under Chapter VIII, Section A of the Dumbarton Oaks Proposals, 
dealing with the pacific settlement of disputes, and in decisions under Chapter 
VIII, Section C, Paragraph i, dealing with the settlement of local disputes 
through regional arrangements or by regional agencies, a party to a dispute 
must abstain from voting. This formula was officially interpreted as making a 
distinction between the “quasi-judicial function” of promoting the pacific 
settlement of disputes and the "political function” of taking action for the 
maintenance of peace and security.®" 

The Yalta formula, after long controversy as to its application in certain 
specific cases, finally came to be adopted as Article 27 of the Charter. A joint 

Stettinius, Report, 71 ft. 

See Statement by Secretary Stettinius, released March 5, 1945. Department of State 
Bulletin, Vol. XII, 396. For comment .see G. A. Finch, "International Law in the United 
Nations Organization,” Am. Journal, Vol. 39 (1945), pp 28, 37. 
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slateinenl of the Sponsoring Powers interpreted “procedural matters” to be 
those on which decisions of the Council did not involve its taking “direct 
measures” in connection with the settlement of a dispute or the adjustment of 
a situation likely to lead to a dispute. Where such direct measures were 
involved the decision would be governed by a “qualified vote,” i. e., the five 
permanent members must concur in the majority of seven,'*® the preliminary 
question whether a particular matter came or not under the head of “pro- 
cedural” being decided, however, by a qualified vote. 

The procedure of the Security Council differs from that of the General 
Assembly in that the Council must be so organized as to “function con- 
tinuously,” and for this purpose each member must be represented at all 
times at the seat of the organization. Meetings of the Council may be held at 
other places than at the seat of the organization if the Council finds it expedi- 
ent to do so. Provision is further made that members of the United Nations 
which are not members of the Council may participate, without vote, in the 
discussion of questions before the Council when the latter considers that the 
interests of that member are specially affected; and also that membeis and 
states which are not members of the United Nations may participate, without 
vole, in the discussions of the Council in relation to a dispute to which the 
said member or state is a party. 

Subordinate to the General Assembly and acting as its agent in the dis- 
charge of certain of its functions is the Economic and Social Council. The 
Economic and Social Council is elected by the General Assembly, but once 
elected it exercises its functions more or less independently. It consists of 
eighteen members, elected in groups of six, one-third retiring each year.**- 
It is not a policy-forming body, but rather a special committee designed to 
promote and to carry on the practical work of international economic and 
social cooperation without detracting from the ultimate responsibility of the 
General Assembly in the matter. 

The Trusteeship Council is, like the Economic and Social Council, a special 
committee operating under the authority of the General Assembly and re- 
sponsible directly to it.^® Its membership is in part fixed by the Charter and 
in part elected by the General Assembly. It consists of members of the United 
Nations which are administering trust territories, those of the five permanent 


Sec Stettinius, Report, pp. 73 ff.; Goodrich and Hambro, op. dt., 124; United 
Nations Conference, 739, 746, 801, 8ii. Within less than a year of the adoption of the 
Charter it became obvious that the veto power was being used for puiposes far beyond 
those contemplated in the joint statement, as for example, the use of the veto in respect 
to applications for membership in the United Nations. For the position of the United 
States on the veto question, see statement of Senator Connally, Nov. 13, 1946. Dept, of 
State Btdletin, Vol. XV, 987. 

W. E. Rappaid, ‘‘The United Nations as viewed from Geneva," Am. Pol Science 
Review, Vol. XL (1946), p. S4S. observes that the Charter “much as it speaks of the 
‘sovereign equality of states,’ violates that principle to a degree unknown in aU previous 
annals of international law. ... It, in fact, places the five Great Powers above the law 
laid down tor the others.” 

Articles 28, 31, 32. 

*1 Article 6t. 

Article Sj. 
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members of the Council which are not administering trust territories, and as 
many other members to be elected by the General Assembly as are necessary 
to insure that the total membership is equally divided between those members 
of the United Nations which administer trust territories and those which do 
not.*® Each member of the Council is to have one vote, and decisions may be 
taken by a majority of members present and voting. 

A separate chapter of the Charter deals with the International Court of 
Justice. It is declared that the Court shall be “the principal judicial organ of 
the United Nations,” and that the Statute of the Court is to form an integral 
part of the Charter."* The decision of the San Francisco Conference to set up 
a new court, rather than to continue the existing Permanent Court of Interna- 
tional Justice, was reached only after long debate. The Dumbarton Oaks 
Proposals had left open the question, merely suggesting that if the existing 
statute were continued modifications would be in order, or that if a new 
statute were prepared it should be based upon the Statute of the Permanent 
Court."® The Committee of Jurists which met in Washington in advance of 
the Conference at San Francisco prepared a draft which was applicable under 
either alternative. The final decision was in favor of a new court, bearing a 
modified name and functioning in accordance with a statute which is pro- 
claimed to be based upon the Statute of the Permanent Court."® The Charter 
specifically declares that all members of the United Nations are ipso facto 
parties to the Statute of the International Court."’ The declaration in the 
Charter that the Court is to be the “principal judicial organ” of the United 
Nations is supplemented by a special article providing that the members of 
the United Nations are not precluded from entrusting the solution of their 
differences to “other tribunals,” by virtue of agreements already in existence 
or which might be concluded in the future.*® 

The Secretariat of the United Nations consists of the Secretary-General 
and “such staff as the organization may require.” "® The Secretary-General 
is appointed by the General Assembly upon recommendation of the Security 
Council, and he is the chief administrative officer of the organization, acting 
in that capacity at all meetings of the General Assembly and of the Security 
Council and at meetings of the two auxiliary organs, the Economic and Social 
Council and the Trusteeship Council.®® A special political function is assigned 
to him in the provision that he may bring to the attention of the Security 
Council any matter which in his opinion may threaten the maintenance of 
peace and security.®* The staff of the Secretariat is appointed by the Secre- 
tary-General under regulations established by the General Assembly; and it 

Article 86. 

Aiticle 92. For the organization and functions of the Court, see below, p. 529. 

*6 Proposals, Chap. VII, 1-3. Sec Stettinius, Report, 137. 

For the text of the Statute, see Appendix E. 

Article 93.- — 

Article 93. See Goodrich and Hambro, op. cit., 257; United Nations Conference, 
837-902. 

Article 97. 

Article 98. 

“ 1 Article 99. 
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is specifically provided in the Charter that neither the Secretary-General nor 
the staff are to seek or to receive instructions from any government or from 
any authority external to the organization."® In this respect the provisions 
of the Charier draw upon the experience of the Secretariat of the League of 
Nations, as also in respect to the other conditions prescribed for the employ- 
ment of the staff, looking to the establishment of a true international civil 
service."® 

The Charter recognizes the existence of the numerous institutions, inter- 
governmental and private, which are engaged in the promotion of various 
economic and social interests common to all of the members of the interna- 
tional community."* Provision is made that these “specialized international 
agencies,” as they are called, shall be brought into relationship with the 
United Nations through special agreements to be negotiated between them 
and the Economic and Social Council, subject to the approval of the General 
Assembly."" The United Nations will make recommendations for the co- 
ordination of the policies and activities of these specialized agencies; and 
where appropriate the organization will initiate negotiations among the states 
concerned for the creation of any new specialized agencies required for the 
accomplishment of the economic and social purposes set forth in the Charter 
as the objectives of the organization."" 

In the light of these provisions it would appear that the function of the 
United Nations is to direct and cofirdinate the activities of these agencies 
rather than to bring them under the immediate control of the Economic and 
Social Council. Provision is made that the Council may make arrangements 
for representatives of these agencies to participate, without vote, in its 
deliberations and in diose of the commissions established by it; and on the 
other hand it may make arrangements for its own representatives to partici- 
pate in the deliberations of the specialized agencies."’' Coordination is thus 
to be obtained by reciprocal consultation and agreement, and it would appear 
to be the object of the Charter to obtain the advantages of a decentralized 
administration without the duplication of effort and conflict of objectives which 
has in greater or less degree marked their activities in the past. 

Provision is also made in the Charter for arrangements for consultation 
between the Economic and Social Council and non-governmental or private 
organizations which are engaged in activities coming within the competence 
of the Council. In the case of national organizations the arrangements for 

Artide loo. 

"" Artide loi. See Ranshofen-Wertbdmcr, The International Secretariat; A Great 
Experiment in International Administration. 

For a study o£ the activities of these various bodies, see below, Chap. XXV. 

s® Articles S 7 i 63. See G. PoUaezek, “The United Nations and Specialized Agencies," 
Am. Jownal, Vol. 40 (1946), 592. 

A number of specialized international agencies already in existence have been brought 
into relationship with the United Nations, notably the International Labor Organization. 
See below, p. 200. 

Artides 64, 63. Outstanding among the new specialized agencies arc UNESCO, The 
United Nations Educational, Scientific and Cultural Organization, and FAO, The Food and 
Agriculture Organization. 

Artide 70. 



UNITED NATIONS 


I 89 

consultation are to be made after consultation with the member of the UiiRed 
Nations under whose domestic jurisdiction the particular national organization 
functions.”® 

In accordance with the terms of Article i, dealing with the Purposes of the 
United Nations, the functions of the organization appear to fall within two 
general groups: those dealing with the maintenance of peace and security and 
those? dealing with the promotion of international cooperation in the different 
fields of political, economic, and social interests. The peaceful settlement of 
disputes and the enforcement of law and order stand out prominently because 
of the critical conditions under which the organization was established. But 
the promotion of the common political, economic, and social interests of the 
members may well come in time to be the dominant feature of the organiza- 
tion. Indeed, the chief hope for the success of the organization may lie in this 
possibility. 

The immediate and most urgent, and in that sense the primary objective 
of international, as of municipal law, must, as has been seen, consist in the 
prevention of acts of violence. Without that condition all progress in co- 
operation for the promotion of common interests must remain at a standstill. 
Upon the Security Council falls the primary responsibility for the mainte- 
nance of peace and security; and the members of the United Nations which 
are not members of the Security Council agree that the latter, in carrying out 
its duties in this respect, acts on their behalf.”® The Charter meets the prob- 
lem of peace and security first by detailed provisions for the pacific settle- 
ment of disputes, and secondly by equally detailed provisions for action by 
the Security Council in the event of threats to or breaches of the peace. The 
parties to any dispute, the continuance of which is likely to endanger the 
peace, agree first of all to seek a solution by one or other of the various pro- 
cedures available,”® On its part the Security Council has the right to inves- 
tigate any dispute in order to determine whether its continuance is likely to 
endanger the peace; and it has also the right, at any stage of a dispute, 
to recommend appropriate procedures or methods of settlement.”® In the 
event of a failure of the parties to a dispute to settle it by any of the various 
peaceful procedures, they agree to refer it to the Security Council; and the 
Security Council may, if it considers that the continuance of the dispute is 
likely to endanger the peace, intervene and either recommend appropriate 


Article 71. 

As specifically stated in Article 24. 

”” Article 33. This article supplements the principles of Article 2 pledging the members 
of the United Nations to refrain from the use of force and to resort to peaceful methods 
of settlement. 

Brazil appears to be the first state to Incorporate the obligations of the Charter in 
this respect into its constitutional law. Art. 4 of the Constitution of September 18, 1946 
reads: “Brazil shall resoit to war only in case of the inapplicability or of the failure of 
arbitration or other peaceful methods for the settlement of controversies, determined by 
an international security organization in which it participates; and in no case shall it 
enter upon a war of conquest, directly or indirectly, whether alone or in alliance with 
another state.’’ 

Article 34 

“2 Article 36. 
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procedures or such terms of settlement as it may consider appropriate under 
the circumstances."" 

Failing a settlement of the dispute between the parties it remains for the 
Security Council to determine whether the situation constitutes a threat to 
the peace, and if so, what measures must be taken to maintain the peace."'^ 
Provisional measures may be agreed upon and the Security Council may call 
upon the parties to comply with them."" These failing, the Security Council 
may decide upon measures not involving the use of armed force; "" but if 
these should prove inadequate the Security Council may then “take such 
action by air, sea or land forces as may be necessary to maintain or to restore 
international peace and security.” "" In this latter case the members of the 
United Nations agree to make available to the Security Council, on its call 
and in accordance with a special agreement or agreements, the armed forces, 
assistance, and facilities necessary to maintain the peace. The agreements 
referred to are to govern the specific details of the forces, assistance and 
facilities to be provided; and they are to be negotiated as soon as possible 
on the initiative of the Security Council, and when so negotiated they shall 
be subject to ratification by the signatory states in accordance with their 
respective constitutional procedures."® National air-force contingents are to 
be held immediately available for urgent military measures."" 

A novel feature of the enforcement provisions of the Charter is the creation 
of a Military Staff Committee which is to advise and assist the Security 
Council on all questions relating to the armed forces placed at the disposal 
of the latter.''" It consists of the chiefs of staff of the permanent members of 
the Security Council, although other members of the United Nations may be 
invited to sit with it when the efficient discharge of the Committee’s respon- 
sibilities so requires. The Committee is given power to establish regional 
sub-committees, subject to the approval of the Security Council and after 
consultation with appropriate regional agencies.''" 

While the general obligations of all of the members of the United Nations 

83 Article 37. Goodrich and Hanibro, 140-134. See also, C. Eagleton, “The Juiisdiction 
of tile Security Council over Disputes," Am. Journal, Vol. 40 (1946), 313. 

The student may compare the provisions of Articles is, 13, and 13 of the Covenant 
of the League of Nations looking to the settlement of disputes between the members of 
the League, in particular in respect to the “gap” in Article 13. 

"^Article 39. 

88 Article 40. 

88 Article 41. 

87 Article 43. 

88 Article 43. Article 44 attempts to assure states which are not members of the 
Security Council that their contingents will not be improperly employed by requiring 
that the Council, before calling upon the member to provide armed forces, shall invite 
it to participate in the decisions of the Council concerning the employment of the said 
contingents. 

89 Article 43. 

70 Article 47. 

71 This provition was accepted as an amendment to the Dumbarton Oaks Proposals, 
and it gives recognition to the r 61 e of regional groups, which, in accordance with Article 
53, are to be utilized by the Security Council for enforcement action where appropriate. 
Compare the provitions of Recommendation IV of the Conference on Problems of War 
and Peace, "Creation of a Permanent Military Agency.” 
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in respect to enforcement measures are the same, provision is made that the 
Security Council may determine in each instance which particular states are 
to carry out its decisions. Action may be taken directly or through an inter- 
national agency of which the states are members.^® In case the enforcement 
measures should entail economic hardship for a particular member, it may 
consult with the Security Council with regard to a solution of its problems.'^® 
Finally, the Charter reserves to the members of the United Nations “'the 
inherent right of individual or collective self-defense” if an armed attack 
should occur against them, until such time as the Security Council has taken 
the necessary measures to maintain peace and security. Any measures so 
taken must be reported to the Security Cotmcil, and must not in any way 
limit or qualify its responsibility to take such action as it may deem 
necessary. 

A significant feature of the Charter is the series of articles providing for 
“regional arrangements.” ” These were due chiefly to the desire of the Amer- 
ican Republics to maintain their inter-American system which had dem- 
onstrated its usefulness in preserving the peace of the Western hemisphere. 
The problem was, how to integrate regional systems with the universal sys- 
tem, so as not to weaken in any way the overall authority of a world 
organization, and yet at the same time to encourage recourse to regional 
agencies for the pacific settlement of disputes and to make use of regional 
agencies for enforcement action. The fact that the Conference on Problems 
of War and Peace, held at Mexico City shortly before the opening of the 
Conference at San Francisco, adopted a temporary plan of inter-American 
collective security, known as the “Act of Chapultepec,” gave to the delegates 
of the American Republics a special interest in the maintenance of their inter- 
American system.’® As^ fin ally adopted after a num ber of a mend ments to the 
Dumbarton Oaks Proposals, the Charter recognizes the existence oTTegional 
arrangements or agencies for the maintenance of peace, provided that they 
are consistent with the purposes and principles of the United Nations.” 
The members of regional groups are to make every effort to settle local dis- 
putes through regional agencies. On its part the Security Council shall 
encourage such regional efforts, and shall, where appropriate, utilize regional 

Article 48. ' 

Article 50. This article had its inspiiation in the expeiience of the League of Nations 
in connection with the sanctions applied against Italy in 1935. 

Article ji. The student may compare the detailed provisions of Chapter VII of the 
Charter with the summary provisions of Article 16 of the Covenant of the League. 
While the Charter does not contain a specific guarantee to protect the territorial integrity 
and political independence of the members of the United Nations against aggression, as 
in the case of Article 10 of the Covenant, It assures such protection indirectly, first by 
the pledge of the individual members of the United Nations to refrain from the use of 
force and secondly by the measures which the Security Council is empowered to take 
to meet violations of these pledges. See Goodrich and Hambro, pp. iss-181. 

70 Chapter VIII, Articles S 2 -S 4 - 

78 Pan American Union; Inter-American Conference on Problems of War and Peace. 
Congress and Conference Series, No. 47, p. 30. 

For a study of the organization and functions of the inter-American regional group, 
see below, p. 202. 

7 7 Article 52. 
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arrangements or agencies for enforcement action.^® The regional groups 
themselves, however, may not take enforcement action without the authoriza- 
tion of the Security Council, except in the cases of self-defense provided for 
in an earlier article; and the Security Council sliall at all times be kept 
fully informed of activities undertaken or in contemplation by regional 
groups for the maintenance of international peace and security.®" 

The promotion by the United Nations of the common political, economic, 
and social interests of its members is assigned by the Charter to the General 
Assembly. The three groups of interests are, however, not sharply defined. 
The Assembly is called upon to initiate studies and to make recommendations 
for the purpose of promoting international cooperation in the political field 
and encouraging the progressive development of international law and its 
codification; and for promoting cooperation in the economic, social, cultural, 
educational, and health fields, and assisting in the realization of human rights 
and fundamental freedoms.®^ From the context in which it is used it would 
appear that •‘international cooperation in the political field” relates to the 
regulation of those various conflicts of interest which have not yet been 
brought under general rules of law. "The progressive development of interna- 
tional law” clearly indicates the extension of existing rules of law into these 
new fields, while the "codification” of international law is apparently to be 
understood in the usual sense of the more precise definition of existing law, 
modified by such new rules as may be necessary to adapt the existing law to 
changing conditions.’® 

International cooperation in the economic, social, and other related fields 
is referred to in general terms in the chapter (IV) dealing with the General 
Assembly and again, more specifically, in the chapter (IX) dealing with 
“International economic and social cooperation.” Here the primary condition 
is laid down that such cooperation shall be directed to the maintenance of 
peaceful and friendly relations among nations “based on respect for the prin- 
ciple of equal rights and self-determination of peoples.” The condition is 
a broad one, and it is to be assumed that it reaffirms both the principle of the 
“sovereign equality of states” proclaimed in Article 2 and the principle of 
non-intervention “in matters which are essentially within the domestic juris- 
diction of any state.” Responsibility for the discharge of functions relating 

rs Artide S3- 
ro Artide 51. 

so Artide 54. For the background of Chapter VUI, dealing with regional arrangements, 
and the amendments introduced at San Francisco into the original Dumbarton Oaks 
Proposals, see Stettinius, Report, pp. loi ff. 

The proposed Organic Pact of Uie Inter-American System calls upon the Governing 
Board of Uie Pan American Union to "promote and facilitate the most effective lelationj” 
between the Union and the United Nations as well as between the spedalized inter- 
American organizations and similar international organizations Art. 27. 

SI A*rtide 13. 
ss See above, p. 79. 
ss Article 53. 

This would seem to confirm the inference that all recommendations of the General 
Assembly which have the effect of changing the rules of international law must he ap- 
proved by the individual members of the United Nations. 
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to the fields of economic and social cofiperation is, as has been seen, vested in 
the General Assembly, and, under its authority, in the Economic and Social 
Council. 

The functions of the Economic and Social Council parallel those of the 
General Assembly in respect to the initiation of studies and reports and the 
making of recommendations.®® Specific provision is made that the Council 
may prepare draft conventions for submission to the General Assembly, and 
that it may call international conferences on matters falling within its com- 
petence. The preparation of these draft conventions is further evidence that 
the recommendations of the General Assembly are not to have the force of 
law-making agreements, but that in all matters which involve the assumption 
of new legal obligations the procedure will be followed of submitting the 
proposed agreement to the ratification of the members of the United Nations 
in their character as separate states.®® 

The functions of the United Nations with regard to the trusteeship agree- 
ments, to be entered into for all areas not designated as “strategic,” are to 
be exercised by the General Assembly, which is to be assisted by the Trustee- 
ship Council operating under its authority.®’’ Detailed provisions are set forth 
in the Charter with respect to the various trusteeship agreements, the terri- 
tories to be placed under the trusteeship system, the manner of their adminis- 
tration and the duties of the administering authority.®® Both the General 
Assembly and the Council are authorized to supervise the administration of 
the trust territories; while the Council is called upon to formulate question- 
naires on the status of the inhabitants of each trust territory, upon the basis 
of which the administering authorities are to make annual reports to the 
General Assembly for the trust territories within the competence of the 
Assembly.®® 

A separate chapter of the Charter deals with a number of miscellaneous 
relations between the members and the organization. In the first place provi- 
sion is made for the registration of treaties with the Secretariat."® Instead of 
the provision in the Covenant of the League of Nations that a treaty should 
not be binding unless so registered, the Charter provides that a party to a 
treaty or agreement that has not been registered may not “invoke that treaty 
or agreement before any organ of the United Nations." Secondly, injyheueven^ 
of a conflict between the obligations of members under the Charter and their 
obligations under any other international agreement, the obligations of the 

"" Article 62. 

s" No provision is made in the Charter for determining the number of ratifications 
necessary to bring a particular convention into effect, thus leaving the Assembly free to 
decide that question according to the particular character of the convention. 

Article 85. 

Articles 7S-84. 

*8 Articles 87-91, On the general subject, see Stettinius, Report, 125 ff.; R. J. Bunche, 
“Trusteeship and Non-Self-Govcrning Territories in the Charter of the United Nations,” 
Department of State Bulletin, Vol. XIII, 1037; E. H. Armstrong and W. F. Cargo, “The 
Inauguration of the Trusteeship System of the United Nations,” Department of State 
Bulletin, Vol. XVI, 311. 

8" Article 102. 
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Charter aie to prevail.®^ Thirdly, the organization is to enjoy in the territory 
o£ each of its members “such legal capacity as may be necessary for the 
exercise of its functions and the fulfilment of its purposes,” as well as such 
privileges and immunities as are necessary for the fulfilment of its purposes, 
the latter provision being extended to the representatives of the different 
members and to the officials of the organization.®® 

The procedure provided in the Charter for the adoption of amendments 
differs in a number of important respects from that of the Covenant of the 
League of Nations.®® The unanimity rule of the Covenant is abandoned in 
respect to the adoption of amendments, and provision is made for adoption 
by vote of two-thirds of the members of the General Assembly, which may 
not necessarily include the votes of the members of the Security Council, 
Amendments take effect when ratified by two-thirds of the members, includ- 
ing all the permanent members of the Security Council. This changes the 
provision of the Covenant for ratification by a majority of the Assembly; 
but at the same time the rule of the Covenant is abandoned, that amend- 
ments did not bind members which dissented from them but that in such 
cases the particular state should automatically cease to be a member of the 
League. Under the terms of the Charter no explicit provision is made for 
dissent, with consequent cessation of membership.®* In the Charter the right 
of veto upon amendments is reseived to the permanent members of the 
Security Council instead of the entire membership of the Council, as in the 
case of the Covenant. 

A unique feature of the Charter is the provision for its revision by a Gen- 
eral Conference of the members of the organization.®® This provision was 
inserted in order to meet the belief of some of the delegates to the San 
Francisco Conference that the difficulty of establishing an international 
organization under the circumstances then existing made it desirable to re- 
examine it as a whole at a later date in the light of experience that might be 
gained in its operation. The Assembly may call such a Confeience upon vote 
of two-thirds of its members and by a vote of any seven members of the 
Coundl. Alterations in the Charter must be voted by two-thirds of the 
members of the Conference, and when so adopted they must be submitted 
for ratification under the same conditions as amendments adopted by the 
Assembly itself. In order to meet the desire of certain delegations to fix a 
specific date for the calling of a conference to revise the Charter, provision 
was made that if such a conference should not be held before the tenth an- 
nual session of the Assembly, a proposal to call it should be placed on the 
agenda of the Assembly and the decision to caU it should be by a majority 
vote instead of the two-thirds vote required on other occasions. 

8* Article 103. 

82 Articles T04, 103. See L, Preuss, “Immunity of Officers and Employees of the United 
Nations for Official Acts: The Ranallo Case,” Am. Journal, Vol. 41 (1947)1 SSS- 

»■* Article 108. 

8* See above, pp. 180, 181. 

80 Article log. 
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What if an amendment, adopted and ratified as prescribed, should seem 
to a particular member to be contrary to the fundamental principles of the 
Charter or to increase its obligations in a manner which it believes to be 
contrary to its fundamental interests? As has been seen, the Charter con- 
tains no provision for the withdrawal of members; but in compensation for 
the omission of such a provision an “interpretative statement” was adopted 
by the San Francisco Conference in accordance with which it was formally 
agreed that if a member “because of exceptional circumstances feels con- 
strained to withdraw, and leave the burden of maintaining peace and secur- 
ity on the other Members, it is not the purpose of the Organization to compel 
that Member to continue its cooperation in the Organization.” This gen- 
eral principle is given specific application in relation to amendments to the 
Charter by the further statement: “Nor would a Member be bound to remain 
in the Organization if its rights and obligations as such were changed by 
Charter amendment in which it has not concurred and which it finds itself 
unable to accept, or if an amendment duly accepted by the necessary major- 
ity in the Assembly or in a general conference fails to secure the ratification 
necessary to bring such amendment into effect.” The second half of this state- 
ment on amendments is difficult to justify, since the failure of an amendment 
would not change the conditions under which the obligations of the Charter 
were originally accepted.”^ 

Stettinius, Report, 48, 171. See a.bave, note 17. 

Foi the committee reports and discussions at San Francisco, see United Nations 
Conference See above, note 17. 
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With the rapid development of international commerce and communica- 
tions during the second half of the nineteenth century the need of creating 
international agencies for the administration of matters of common interest 
to all states became more and more apparent. Conferences and congresses, 
such as the Congress of Vienna in 1815 and the Congress of Paris in 1856, 
called to meet situations of emergency, were familiar forms of group action; 
but their activities were limited as a rule to political decisions in which only 
a small number of the leading powers were recognized as having an interest. 
The new need was not the regulation of conflicting interests but the promo- 
tion of common interests; and in the absence of a general international or- 
ganization the simplest method of meeting these interests appeared to be the 
formation of special groups of states operating under agreements directed to 
the particular end in view. These groups were of the widest variety, the more 
important of them being designated as “unions,” with their membership open 
to all states having an interest in the objectives sought.^ Between 1865, 
when the Telegraphic Union was established, and the eve of the second 
World War some forty-five such associations were established, the original 
name “union” being replaced at times by the name of the bureau maintained 
by the group. More recently the name “union” has been abandoned in favor of 
the term “organization.” The Charter of the United Nations now makes pro- 
vision for bringing these “specialized agencies,” as they are described, into 
relationship with the United Nations; but even when this has been accom- 
plished they will still retain a semi-autonomous character and they may be 
expected to continue to play an active part in the administrative work of the 
international community.* 

The public, as distinct from private, international union owes its legal 
existence to the terms of the treaty or convention creating it. It draws its 
authority, therefore, not from the general rules of international law but from 

1 On the general subject of international unions, sec Rcinsch, Public International 
Unions (1911) ; Woolf, International Government (1916) ; Sayre, Experiments in Inter- 
national Administration (1919); Eagleton, International Government, Chap. IX; Hill, 
International Administration; Potter, Introduction to the Study of International Organi- 
zation, Chap. Vni; Vinacke, International Organization, Chap. XIV. 

“The activities of these various unions and other associations aie described below. 
Chapter XXIII, “International CoSperation for lie Promotion of Economic and Social 
Interests.” In the present chapter only the organization of the various unions or associa- 
tions is considered, as part of the general problem of International organization. The 
term “union" is used in a broad sense, including organizations not designated as such but 
having the characteristics of the earlier unions. 
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the specific agreement of the parties to the treaty; and there is no question 
of its claiming rights or exercising functions beyond the strict terms of the 
agreement. The treaty is in a sense its constitution or charter, differing from 
the charters and constitutions of associations operating under municipal law 
in that it is not controlled by any higher authority than the members them- 
selves of the union. This basic treaty is, like other treaties, subject to amend- 
ment; and it is the constant adoption of amendments, whether of the treaty 
itself or of the Regulations attached to it, which gives to the union the 
dynamic character of a living institution. From time to time the union, • 
instead of amending its basic treaty, may set it aside entirely in favor of a 
new one. The Universal Postal Union has followed the practice of amending 
previous conventions by substituting a new convention containing the desired 
revisions, as at London in 1929, at Cairo in 1934, and at Buenos Aires in 
1939.“ i 

The outstanding characteristic of the international union is the permanent Organiza 
organization which it creates for the accomplishment of the particular objec- 
tives of the union. While unions are of the widest variety and there is no 
special type of organization, in general there is a periodic conference or con- 
gress which determines the policies of the union and which may be said to 
be its legislative organ; and there is an administrative bureau or commission 
which carries out the policies adopted by the general conference and per- 
forms the specific functions set forth in the basic treaty. In some cases there 
is a council or governing board, acting as a sort of executive committee of 
the conference in cases where it is found desirable to have an intermediary 
body between the periodic conference and the administrative bureau, so as 
to facilitate decisions upon lesser matters of policy. Again, in a few cases,’ the 
governing board and the administrative bureau appear to be merged in one 
body.* 

The periodic conference or congress which meets from time to time is Control 
representative of the entire membership of the union. In the case of the Con- actlvltie! 
gress of the Universal Postal Union, which meets every five years, each 
country is represented by one or more delegates but has one vote only. A 
special feature of the Union is that it includes in its membership "countries” 
which are not technically states but merely colonial dependencies.® In the 
case of the Telecommunications Union, under the Madrid Convention of 
1932, there are two kinds of conferences, the one a conference of plenipo- 
tentiaries which has the power to revise the basic convention, the other an 
administrative conference of delegates having power to revise the regulations 
only. The conference of plenipotentiaries meets at a date fixed by the preced- 
ing conference or upon special call by twenty governments. The administra- 

® See below, p. 494. 

* For details of the legal structure of the usions, see A. Rapisardi-MirabelU, “Thiorie 
Genirale dcs Unions Internationales,” Recueil des Cows, Vol. 7 (1925— II), pp. 34S-390; 

P. N 4 guIesco, “Principcs du droit international administratif,” ibid., Vol. 31 (1933 — ^I), 

383-690. 

^ For details of the organization and functions of the Union, see below, p. 494. 
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live conference determines foi itself the place and time of the following 
meeting." 

It appears to be a matter of convenience, depending upon the character of 
the union, whether a special commission or governing board is created to 
serve as an intermediary body between the periodic conference and the 
administrative bureau. These intermediary organs make it possible to talre 
decisions with respect to the activities of the administrative bureaus without 
awaiting the meetings of the periodic conference. In the case of the Interna- 
tional Labor Organization the Bureau, called the International Labor Office, 
is under the control of a “Governing Body” of twenty-four persons appointed 
after the manner of the General Conference itself, representing governments, 
employers, and workers.^ In the case of the Educational, Scientific and Cul- 
tural Organization of the United Nations, UNESCO, established in 1945, 
there is, in addition to the General Conference and the Secretariat, an Execu- 
tive Board, consisting of eighteen members elected by the general conference, 
which is responsible for the execution of the program adopted by the Con- 
ference and which nominates the Director-General who is appointed by the 
Confeience, and who in turn appoints the staff of the Secretariat and is the 
chief administrative officer of the organization. While the Secretariat is a 
continuous body, the Executive Board meets only twice a year in regular 
session.® 

The administrative bureau which carries out the policies agreed upon by 
the general conference or the governing board is, as a rule, a strictly execu- 
tive body, carrying on the practical work for which the union was formed. 
Its authority is generally greater where there is no governing board and it 
must keep in direct contact with the governments forming the union. The 
International Bureau of the Universal Postal Union, for example, not only 
collects and distributes information, publishes maps of postal airlines, issues 
statistical reports, but also makes awards in cormection with disputes arising 
over postal transactions and suggests necessary modifications in the interna- 
tional agreements and acts of the Congress of the Union.® The Biureau of 
the International Telecommunications Union undertakes the preparatory work 
of the Conferences of the Union, publishes a journal of information, gives 
special opinions to the members upon request, publishes an annual report 
upon its activities, and prepares the budget.^® Both bureaus are under the 
supervision of the Swiss government. In the case of the “Union of the Ameri- 
can Republics,” the bureau itself is also called a “union,” the Pan American 
Union, creating popular confusion, but of no technical consequence.^^ 

In view of the widely divergent interests of the members of certain unions 
in the promotion of the objectives of the union, it has been found necessary 

0 For the activities of the union, see below, p. 494. 

r See below, p. 201. 

« See betow, p. S03. 

" See VXJmon Postale, the monthly publication of the Buieau. 

See below, p, 494. 

See Resolution: Organization of the Pan American Union, Fifth International Con- 
ference of American States, Santiago, 1923. Below, pp. 202 fi. 
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at times to depart from the principle of strict equality, which characterizes 
the representation of states in diplomatic gatherings, in favor of representa- 
tion on the basis of the interest of the particular state in the service to be 
rendered by the administrative bureau.^** In some cases the unequal voting 
power appears in the periodic conference of the union, in other cases in the 
executive committee which directs the work of the administrative bureau, at 
times in the bureau itself. In the case of the Universal Postal Union voting 
in the Congress is on the basis of technical equality; but the provision for 
representation of separate colonial “postal administrations” results in giving 
six votes to the French Empire, as against two to Great Britain, two to the 
United States, one for China and one for Russia, — a matter, however, of 
little practical consequence.^® Votes in the General Assembly of the former 
Institute of Agriculture ranged from twenty-two for Great Britain to one 
vote for the smallest states.^^ In this case, however, the nations adhering to 
the Institute were classified in five groups, with votes ranging from five to 
one. Each member was allowed to choose the group to which it thought it 
ought to belong; but in doing so it had to assume units of assessment varying 
from sixteen to one. On the Inter- American Coffee Board the United States 
has twelve votes, Brazil nine, Colombia three, and the remaining states one.^® 
The problem is a difficult one, because even multiple representation, such as 
in the new JTelecommunications Union established at Cairo in 1938, still 
leaves the voting power of states and their actual economic interest in the 
union completely out of balance. Only some form of proportional representa- 
tion would afford an effective administration; but this is rendered difficult by 
traditions of sovereignty and equality.^® 

In contrast with unions and other international associations serving the 
interests of the international community as a whole, smaller groups of states 
have created from time to time special international commissions or agencies 
for the administration of functions of interest to their particular group. The 
importance of the role played by them justifies their place in international 
law. The Central Commission of the Rhine is the oldest of these, reconstituted 
by the Final Act of the Congress of Vienna of 1815.^'' Its purpose was to 


See L. B. Sohn, “Multiple Representation in International Assemblies,” Am. Journal, 
Vol. 40 (1946), 71 ff. 

Sohn, commenting on Art. 8 of the Buenos Aires Convention of the Postal Union, 
observes that “the whole structure seems to be lopsided,” and that it is to be hoped that 
a system of distributing votes can be worked out “in accordance with some scientific 
criterion lather than with accidental compromises.” Op. cit., p. 84. See also, B. Akzin, 
"Membership in the Universal Postal Union,” Am. Journal, Vol. 37 (1933), 631. 

!•* This agency has now been replaced by the Food and Agriculture Organization of 
the United Nations, FAO. 

10 For the text of the Agreement, sec Am. Journal, Vol. 35 (1941), Supp. 106. For 
comment, see Masters, Handbook of Inlemalional Organigations in the Americas, 93. _ 

!'• See, on this point, Rudd, A Method of Balanced Represenlatioji ; Riches, Majority 
Ride in International Organization. 

Preceding the Final Act of the Congress of Vienna was the treaty of 1804. between 
France and the Holy Roman Empire substituting uniform tolls and regulations for those 
previously existing. The Commission of 181S, composed of one representative from each 
state bordering on the Rhine, met yearly, or oftener if necessary. A chief inspector and 
three deputies superintended the observance of the Regulations attached to Art. XVI of 
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supervise that highway of commerce so as to carry out the principle of free- 
dom of navigation and promote the security of traffic. The Commission 
consisted of one member of each of the states bordering the Rhine, and 
voting was on the basis of equality 

The European Danube Commission was created by the Treaty of Paris of 
1856 and its existence was continued from time to time by successive agree- 
ments.^® It was given extensive powers necessary to the maintenance of 
navigation upon the river, although limited to the mouth and the lower 
sections of the river. In 1921 a new Danube Statute was adopted, confining 
the jurisdiction of the “European Commission” to the “maritime Danube” 
navigable for sea-going ships, and at the same time creating a new “Interna- 
tional Commission” to supervise the fluvial sections of the river. Voting in 
the European Commission, composed of four members, was on the basis of 
equality; while voting in the International Commission, composed of repre- 
sentatives of the riparian states as well as of Great Britain, France, and Italy, 
was also on the basis of equality except for two votes given to Germany as 
represented by Bavaria and Wiirttemburg,^" 

Unique among international organizations not only by reason of its sepa- 
rate charter and autonomous character but by reason of the close relation of 
its activities with the economic and social life of the separate states is the 
International Labor Organization.^® The Organization was created by Part 
XIII of the Treaty of Versailles, described as the “Constitution” of the 
Organization. Provision was made that “the original members of the League 
of Nations shall be the original members of this organization, and hereafter 
membership of the League of Nations shall carry with it membership of the 
said organization.” But in spite of this close connection with the League the 
International Labor Organization maintained its separate legal personality 
and survived the extinction of the League on April 18, 1946. On May 30, 
1946, the Chairman of the Governing Body of the ILO signed with the 
President of the Economic and Social Council of the United Nations a draft 
agieement with the object of bringing the ILO into relationship with the 
United Nations as a “specialized agency.” The agreement was subsequently 
approved by the General Assembly; and by a protocol signed December 20, 
1946, the ILO became the first of the autonomous groups to be “brought into 


the Final Act. For details, see Sayre, op. cU., 134 B ; Chamberlain, The Rdgime of Inter- 
national Rivers; The Danube and the Rhine; Wehle, “International Administration ot 
European Inland Waterways,” Am. Journal, Vol. 4 ° (1946)1 looi 106; J. Hostie, “Le 
statut international du Rhin," Reciteil des Cows, Vol. 28 (igzg — ^III),_i09. 

For a description of the oiiainal Danube Commission and of its activities, see 
Sayre, op. cil., p. 38; WeUe, oP. cit., p. 107; J. Blodszewski, RecueU des Cours, Vol. 11 
(1926—1), 257. 

For the text of the Convention, see Hudson, Inl. Legislation, I, 681. The treaties of 
1947 with Hungary (Ait. 38), Bulgaria (Art. 34), and Rumania (Art. 36) provide that 
the navigation of the Danube shall be free and open for the nationals of all states on a 
looting of equality, with the exception of traffic between poits of the same state. 

For a general study of the work of the International Labor Oiganization, see LL.O. 
Year Booh, 1930—. 

For the text of the agreement, see United Nations, Economic and Social Council, 
E/48. Rev. 1, May 30, 1946. 
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relationship with the United Nations” under the terms of Article S7 of the 
Charter.*® 

The permanent organization of the ILO consists of a General Conference 
of representatives of the members and an International Labor Office operat- 
ing under the control of a Governing Body. The General Conference meets 
at least once a year, and it is composed of four representatives of each of 
the members, of whom two are government delegates and the other two 
delegates representing respectively the employers and tlie workers, each of 
whom votes individually upon the various matters before the conference. 
The Conference adopts recommendations and draft conventions, which are 
then submitted to the member states, the latter calling for ratification, but 
both requiring national legislation by each separate state before coming into 
effect,*-'' The administrative or secretarial work of the organization is per- 
formed by the International Labor Office which, in accordance with the 
provisions of the constitution, was originally established at the seat of the 
League of Nations at Geneva. This office, or bureau, is controlled by a 
“Governing Body” or executive committee of twenty-four persons, which, 
like the Conference, is unique in its inclusion of representatives of employers 
and of labor. The Governing Body names the Director and supervises the 
work of the Office, prepares the agenda for the Conference, and conducts 
investigations and makes studies through its own separate committees.*^ 

In addition to the great variety of public unions and other organizations, 
there are others of a semi-public character, marking as it were the transition 
from private to public bodies. Outstanding among these is the International 
Red Cross. The law of the organization is contained in the various Red 
Cross conventions, culminating in that of 1929. The organization has, how- 
ever, a peacetime mission of charity when national calamities occur. Its chief 
organ is the Red Cross Conference, which in 1928 adopted the Statute of 
the International Red Cross. In addition, there is the International Red Cross 
Committee, founded in 1863, with its seat at Geneva. This Committee, com- 
posed of Swiss citizens, has an international status and possesses juridical 
personality under Swiss law. A significant feature of the Committee is its 
neutral character and its function of dealing directly with belligerents in 
respect to the application of the Geneva conventions.*" 

-2 The protocol was signed by the Secretary-General of the United Nations and the 
Director General of the ILO, Edward J. Phelan. Dept, of State Bulletin, Vol. XVI, 24.. 

Art. ig (9) of the ILO Constitution provides that “in the case of a federal State, 
the power of which to enter into conventions on labour matters is subject to limitations, 
it shall be in the discretion of that Government to treat a draft convention to which 
such limitations apply as a recommendation only, and the provisions of this Article with 
respect to recommendations shall apply in such case.” The new draft Constitution of 
1946 amends the above provisions in an effort to encourage action on the part of the 
constituent members of the federal state. 

Due to conditions created by the war the ILO moved its headquarters from Geneva 
to Montreal in 1940. 

For a study of the juridical character of the International Red Cross, see Werner, 
La Craix-Rouge et les Conventions de Gettive; Huber, Principles, Tasks and Problems of 
the Red Cross in International Law. 

See also the International Social Insurance Conference, with headquarters In Montreal, 
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A large number of private international associations perform functions 
which must be regarded as important contributions to the needs of the inter- 
national community. The Institute of International Law, founded in 1873,““ 
and the International Law Association, also founded in 1873,“’ have both 
contributed significantly to the development of international law. The Inter- 
parliamentary Union, founded in 1888, brought together members of national 
parliaments and had an important influence upon the ratification of treaties 
and the adoption of national legislation necessary to give effect to treaties.'^® 
The American Institute of International Law, founded in 1916, did useful 
preparatory work for the International Commission of American Jurists.®’’ 
Similar associations, almost beyond counting, in the field of economic and 
social cooperation have in like manner helped to prepare the basis for sub- 
sequent cooperation between governments and must be considered as sig- 
nificant factors in the development of international organization. 

It is for the historian to weigh the relative importance of the various inter- 
ests on tlie basis of which the regional organization first bearing the namft,of 
“The Union of American Republics” and now called the “Organization of 
American States,” has developed. The roots of “continental solidarity,” 
as it is called, go deep into the past. Common doctrines of revolutionary 
rights, justifying their emancipation from the control of their several mother- 
countries, were the earliest, and are still doubtless tlie strongest tradition 
among the American states. Common constitutional structures of government 
have also played their part, and common conceptions of liberty and democ- 
racy in the relation of the individual to the state.®® Commercial interests 
have increased steadily decade after decade. Idealism has not been wanting, 
particularly of recent years, a conception of the moral duties of Christian 
states and of the common social interests of a community of Good Neigh- 
bors.®® Paradoxically enough geographical propinquity has doubtless been 
the weakest of the factors of unity, except in so far as the isolated location of 
the hemisphere as a whole has served as a basis for the appeal to common politi- 
cal, economic and social interests.®” 


which bring! together national social insurance institutions and national unions of mutual 
benefit societies. Some of these are public bodies, others private associations. 

2# See above, pp. 82, 83. 

27 See above, pp. 8a, 83. ... 

28 The formation of the Union was greatly influenced by the Alabafna arbitration (see 
below, pp. Jia, 514). Its founders were William Randall Cremer and Frederic Passy. 

2 “ See Scott, The American Institute of International Law: Its Declaration of the 
Sights and Duties of Nations. 

so To be distinguished from the Pan Amoiican Union, its administrative organ or 
agency. See below, p. ao6. 

sr Many of the early Latin American constitutions were modeled upon that of the 
United States, in spite of the fact that conditions were not always suited to a federal 
government. 

ss Compare, among humerous other documents, the Preamble of the Declaration of 
Lima of 1938 and the declaration at Panama in 1939 on Maintenance of International 
Activities in Accordance with Christian Morality. Int. Conferences of American States, 
19.33-1940. pp. 308, 332. 

ss For a general survey of the inter-American system, see Rowe, The Pan American 
Union and the Pan American Conferences; Pan American Union, The Banc Principles of 
the Inter-American System, 1943; Alfaro, Commentary on Pan American Problems; 
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In spite of the close cooperation of the American States during more than 
half a century, it was only when confronted with the larger organization of 
the United Nations that they have sought to give to their organization a 
more precise juridical character. In 1890, at the first conference held in 
Washington, a resolution was adopted that an association should be formed 
under the title of “The International Union of the American Republics,” the 
object of which was the prompt collection and distribution of commercial 
information.®* Beyond that “Union” it was never felt necessary to go. Suc- 
cessive conferences extended the cooperation of the American states into 
new fields and enlarged the functions of the original Commercial Bureau.®" 
But not until the Conference on Problems of War and Peace, held at Mexico 
City in 1945, was the need felt of making plans for a formal “charter” to re- 
place the unwritten constitution that had developed during the course of more 
than fifty years.®® The Charter of the United Nations was about to be adopted 
at San Francisco, and it was clear that if the American states were to main- 
tain their character as a regional group they must define more specifically 
the legal character of the inter-American community and the scope of its 
powers and functions,®^ The result was the adoption at the Bogota Conference 
of 1948 of the Charter of the “Organization of American States.” which is 
described as “a regional agency” within the United Nations.®® 

The basic principles of the inter-American system have been proclaimed 
in numerous declarations and resolutions, culminating in the Act of Chapul- 
tepec and in Articles 5 and 6 of the Bogotd Charter adopted in 1948. Fore- 
most among these principles is that of the sovereignty and equality of the 
Americem states, emphasizing the separate and independent personality of 
each of them without regard to territorial size or degree of material 
progress.®" The principle of non-intervention follows from that of sovereignty 
and equality, and concern for its observance is manifested in numerous 
treaties and resolutions.*® The good faith of treaties has received special 
empha.sis, largely in consequence of the desire to give finality to boundary 


Yepes, Le Panamiricanisme au point de vue lustorigne, ptridiqne et politique; Stuart, 
Latin America and the United States, 3rd cd., Chap. I. A bibliography may be found in 
Ball, The Problem of Inter-American Organization. 

^*lnl. Conferences, 1889-1928, p. 36. 

^^Ibid., pp. 92, las, 173, 268. 

®® Resolution (IX), Reorganization, Consolidation and Strengthening of the Inter- 
American System. Pan American Union, Congress and Conference Series, No. 47, p. 33. 
"rpor the status of regional groups -within the United Nations, see above, p. 191, 
®®An Organic Pact was approved by the Governing Board of the Pan American 
Union on April 10, 1946, and submitted to the American governments for their con- 
sideration. It formed the basis of the Chatter adopted at Bogotd in 194S. 

®° Article I of the proposed Draft Declaration of the Rights and Duties of American 
States, approved by the Governing Board of the Pan American Union on July 17, 1946, 
for submission to the American governments, read as follows: “States are juridically 
equal among themselves. They have the same rights and the same obligations. This 
equality derives from the existence of the state as a person of international law and not 
from the power which the state may possess to defend or maintain it nor from the terri- 
torial size or degree of progress of each state.” Compare the phrasing of the same prin- 
ciple in Chapter III of the Charter, where it is said that states "enjoy equal rights and 
equal capacity to exercise these rights.” 

'*° Draft Declaration, Art. VIII, and Charter, Art. ig. See below, p. 243. 
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controversies.*^ The repudiation of the use of force and the non-recognition 
of territorial transfers made under coercion are in line with the general 
development of international law,*® as is the principle that all disputes be- 
tween states must be settled by peaceful procedures.*® In 1936 the principle 
of the collective responsibility of all of the American states for the protection 
of any one of them against attack by a non- American state was asserted; ** 
in 1942, at Habana, it was specifically defined;- and in 1945 at Mexico City, 
in 1947 at Rio de Janeiro and in 1948 at Bogota the principle was extended 
to include an attack by any state, American as well as non-American.*” 

The policy-forming organ of the American states was, until the year 1938, 
the International Conference of American States, the first conference being 
held in Washington in 1889, and the ninth at Bogota in 1948.*^ Supplement- 
ing the regular scheduled conferences, special conferences have met at Buenos 
Aires in 1936 and at Mexico City in 1945- In addition to these more formal 
gatherings, provision was made in 1938 for consultative meetings of foreign 
ministers, the first of which took place at Panama in 1939, the second at 
Habana in 1940, and the third at Rio de Janeiro in 1942. Both conferences 
and consultative meetings function according to the principle of the full 
juridical equality of all of the American states, each slate having one vote 
and no distinction being made between large and small powers.*® Declara- 
tions, resolutions, recommendations may, except in cases expressly provided 
for, be adopted by an absolute majority of votes; but an effort is made to 
formulate agreements in such a way as to assure unamimity in all important 
matters, individual states being at the same time free to sign a particular 
declaration or resolution subject to ratification in accordance with constitu- 
tional procedures.*” 

While consultative meetings of foreign ministers were originally intended 
to meet situations involving a threat to the peace, it was to be expected that 
such meetings would deal with whatever matters might call for action even 
though they bore a somewhat remote relation to threats to the peace. Jurid- 
ically speaking, consultative meetings might, like conferences, deal with any 
matter upon which the delegations desired to take action, and the competence 


** Arts, s,c and 14 of the Charter. 

4 ’- Art. 17 of the Charter. 

Arts. 20-23 of the Charter, and Arts. I and II of the Pact of Bogota. See below, 

pp. S07 £E. 

** Convention for the Maintenance, Preservation and Regstablishmcnt of Peace, Buenos 
Aires, 1936, Int. Conferences of American States, 1933-1940, p. 1S8. 

40 Meeting of Foreign Ministers, Declaration XV, on Reciprocal Assistance and Co- 
operation for the Defense of the Nations of the Americas. Ibid., 360. 

*®The principle of inter-American regional collective security finds its most complete 
expression in the Treaty of Reciprocal Assistance signed at Rio de Janeiro in 1947. 

The Final Acts of these conferences are available in collected form in Int. Confer- 
ences of American States, 1889-1928 and ibid., 1933-1940. Spanish edition, Vol. I, 1889- 
1936; Vol. II, 1938-1942. The final acts of later conferences are separately printed. 

*BSce the “Regulations” adopted in advance of each conference and consultative 
meeting. 

*®The “Conclusion” approved at the Meeting of Foreign Ministers at Rio de Janeiro 
in 1942, under the title, “Breaking of Diplomatic Relations,” third paragraph, is an 
illustration of the dilution of obligations to secure unanimity of agreement. 
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of both bodies to adopt agreements would appear to be the same.'" The new 
Charter assigns to the Conference the function of formulating general 
inter-American policy and of determining the structure and functions of the 
inter-American organs; while the “Meeting of Consultation” is to deal with 
matters of urgency and importance and with situations and disputes which 
may disturb the peace or security of the American states. Provision is also 
made in the new pact for special conferences dealing with matters of a tech- 
nical nature which require detailed study 

From the time of the first inter-American conference in 1889-1890 the Forms of 
American states have found it convenient to promote their various interests 
not merely by formal treaties but by means of numerous declarations, resolu- 
tions and recommendations.'® The character of these agreements, other than 
treaties, has been much debated; but it would seem clear that certain of 
them are to be regarded as definite juridical commitments, creating legal 
obligations even though not subjected to formal ratification." The Preamble 
of the Resolution (VIII) on Reciprocal Assistance and American Solidarity, 
known as the “Act of Chapultepec,” adopted at the Conference on Problems 
of War and Peace held at Mexico City in 1945, in setting forth a list of 
fundamental principles of international law, proclaimed that the American 
states had been incorporating these principles in their international law since 
1890 “by means of conventions, resolutions and declarations.” No distinc- 
tion was made in respect to the juridical character of the agreements in which 
the various principles had been incorporated." 

Resolutions have been resorted to for agreements to follow a general or a 
specific line of conduct believed to be in the common interest of all. In emer- 
gencies they have been used as a substitute for treaties, as in the case of the 
resolution, known as the Act of Habana, adopted in 1940 pending ratification 
of a convention covering the same subject." Certain resolutions, such as 
those of 1902 and 1906, establishing the Pan American Union, would appear 
to have juridical character.'® On the other hand recommendations are what 
their name implies, the expression of policies which it is believed desirable to 
follow, but in respect to which the American states do not wish to impose an' 
obligation." 

The opinion of the author upon this point is, however, contested by other members 
of the Inter-American Juridical Committee. 

Charter, Arts. 33-43. 

8* In accordance with Resolution XXVII of the Meeting of Foreign Ministers at Rio 
de Janeiro in 1942 and Resolution XXIV of the Conference at Mexico City in 194s the 
Inter-American Juridical Committee undertook to classify and coordinate these various 
agreements, more than seven hundred in number. 

88 Upon this there is a difference of opinion among American jurists. 

88 Pan American Union, Congress and Conference Series, No. 47, p. 30. 

88 Compare the terms of Resolution XL, on Post-War Immigration, in which the 
denial to aliens of a status as minorities was said to be "established’' as a principle of 
American public law by resolutions of the Lima Conference and of the Rio de Janeiro 
Meeting of Foreign Ministers. 

80 See Int. Conferences of American States, 1933-1940, p. 364. 

8" Ibid., 1889-1928, pp. 92, 129. 

88 At times, however, obligations are assumed in the form of recommendations, as in 
the case of Conclusion I of the Rio de Janeiro Meeting of 1942, “Breaking of Diplomatic 
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The administrative machinery of the inter-American system is highly 
complicated. At its center is the Pan American Union, which began as a 
commercial bureau and has gradually been assigned new runctions until it 
has become the “central and permanent organ” and General Secretariat of the 
organization. ““ It is directed by a Council of twenty-one members, composed 
of one ad hoc delegate designated by each of the American states."" The Chair- 
man of the Council is elected annually and is not eligible for reSlection for the 
term immediately following. The Council chooses the Secretary General of 
the Organization, who is also director of the Pan American Union."’ The 
functions of the Union are of the most varied character, ranging from the 
preparation of the agenda of inter-American conferences and consultative 
meetings to the publication of reports upon the activities of in ter- American 
agencies and documents and other material bearing upon every phase of the 
political, economic, and social relations of the community."^ It is the cus- 
todian of the documents of the conferences and consultative meetings, and 
it is the depository of the instruments of ratification of inter-American 
agreements."" 

Side by side with the Union and holding various degrees of relationship 
with it are some thirty-six administrative agencies, created from time to 
time to take care of special or technical problems.®* Some of these agencies, 
such as the Inter-American Juridical Committee, have offices with a perma- 
nent secretariat, others function by means of correspondence among their 
members. Their functions frequently overlap, and in some cases duplicate 
one another; and there is urgent need of reorganizing them and cobrdinating 
their activities. The Bogota Charter makes provision for special agreements 
between the Council and these specialized organizations, leaving them full 
technical autonomy.®" 

Relations,” which, in spite of its evasive form, was understood at the time to constitute 
a definite pledge. 

See Rowe, The Pan American Union and Pan American Conferences. 

In spite of retaining the name “Union,” the Pan American Union is not a union in the 
sense in which the term was originally used. See above, p. 196. 

By Resolution IX, on Reorganization, Consolidation and Strengthening of the 
Inter-American System, adopted at Mexico City in 194S, the Governing Board was to 
be composed of one ad hoc delegate designated by each of the American Republics, who, 
however, was not to be “part of the diplomatic mission accredited to the government of 
the country in which the Pan American Union has its seat.” This provision was carried 
over into the Charter in optional rather than obligatory form. 

'll Upon the death of Dr. Leo S. Rowe, for whose term of office a special provision 
had been made, Dr. Lleras Camargo of Colombia was elected to succeed him, for the term 
running until 1956, subsequently extended to 1958. 

#- The activities of the Pan American Union are described in numerous publications of 
the Union itself. See the Annual Reports of the Director General, as well as Reports of 
the various committees of the Board, and of the Juridical and other Divisions of the 
Union. See also, Bail, The Problem of Inter-American Organization. 

®®By Resolution XXIX, Methods of Preparation of Multilateral Treaties, adopted at 
Lima in 1938, treaties are to be deposited in the Pan American Union. 

®*In addition to the various publications of the Pan American Union, see Masters, 
Handbook of International Organisations in the Americas; Ball, op. cit., pp. Si, 97. 

""The Charter distinguishes between three subordinate organs of the Council itself, 
such as the Inter-American Economic and Social CouncU, and “specialized inter- 
American organizations” established by multilateral agreement among the American gov- 
ernments. The relation between these latter agencies and the specialized agencies of the 
United Nations is apparent. 
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The peace machinery of the Union of the American Republics is contained 
in a dozen or more treaties, conventions, declarations, and other agreements, 
beginning with the Gondra Treaty of 1923.”“ All of the established proce- 
dures of pacific settlement arc represented in these agreements, as well as 
certain unique procedures limited to the inter-American system."’^ The Lima 
Conference of 1938 made provision for their coordination into a single unified 
instrument,*® and at the Bogoti Conference in 1948 the “Pact of Bogotd” 
was adopted replacing eight existing agreements.®* 

The adoption of the Charter of the United Nations brought about impor- 
tant changes in the inter-American regional system. Already, in contempla- 
tion of the proposed general organization for the maintenance of peace and 
security, the American states had at Mexico City extended their system of 
mutual protection against attacks from without the continent to the possible 
attack of one American state against another, and they had provided sanctions 
for the purpose of meeting acts of aggression.™ At one extreme was the desire 
of a majority of the Latin American delegations at San Francisco to continue 
to function independently of the Security Council; at the other extreme was 
the view that the Security Council should have the right to intervene in all 
regional settlements.^* The Conference finally adopted an intermediate solu- 
tion of limited intervention, in accordance with which the primary respon- 
sibility for the pacific settlement of disputes rests upon regional agencies or 
arrangements, and only in the event of a failure of regional procedures of 
settlement is the controversy to be referred to the Security Coimcil.'*® The 
Security Council, however, has at all times the right to investigate any dis- 
pute, or any situation which may lead to international friction or give rise to 
a dispute.’^® In the event that enforcement action is necessary, the regional 
agency must first obtain the authorization of the Security Council.™ At the 
same time the members of a regional group have the right to enter into 
agreements for self-defense which may be put into effect until such time as 
the Security Council has taken the measwes necessary to maintain interna- 


See below, pp. 226 ft. 

Such a.s the mediation system estabii.’^hed by the convention adopted at Buenos 
Aires in 1936. See below, p, 528. 

"^See Resolution XV, Perfection and Coordination of Inter-American Peace Instru- 
ments. For comment, see C. G. Fenwick, “The Coordination of Inter-Ameiican Peace 
Agreements,” Am. Journal, Voi. 38 (1944), 4. 

Acting on the basis of the Lima resolution the Governing Board of the Pan American 
Union called upon the Inter-American Juridical Committee in 1943 to prepare a project 
of a codrdinated peace agreement which could be made available to the International 
Conference of American jurists when it convened to carry out the task. Two draft 
treaties were submitted by the Juridical Committee. See Recommendations and Reports, 
PP- SS- 79 - lu 194s a third draft was submitted coordinating the Peace System with the 
Charter of the United Nations. A fourth draft, submitted in 1947, formed the basis of 
the Pact of Bogota. 

For brief comment upon the Pact of Bogoti, see C G. Fenwick, “The Ninth Inter- 
national Conference of American States,” Am. Journal, Vol. 42 (1948), 352. 

"®See the “Act of Chapultcpec,” above, p. 191. 

21 United Nations Conference, pp. 784, 833. 

^Art. S2. 

T»Art. 54. 

™Art. 33. 
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tional peace and security^'’ The effect of these several provisions is to 
maintain the inter-American system intact, and at the same time to bring it 
within the larger framework of the world organization. The Inter-American 
Treaty of Reciprocal Assistance, signed at Rio de Janeiro, September 2, 
1947, and the Bogota Charter of 1948 both proclaim the intention of the 
American States to act consistently with the purposes and principles of the 
United Nations. 

The conception of a federal union of European states has its origins far 
back in European history.” Until the nineteenth century it might be said 
that European union and the organization of the international community 
were identical aspirations, in some cases utopian,- in others highly practical. 
The meetings of the Hague Peace Conferences of 1899 and 1907, however, 
marked definitely the end of European domination; while the establishment 
of the League of Nations in 1920 put an end to the system of the balance of 
power which had so long dominated the political life of Europe. The question 
of a regional organization of Europe now became feasible, and a number of 
concrete plans were presented looking to that objective.''® 

On May 17, 1930, the Foreign Minister of France, M. Briand, addressed 
to the twenty-six governments of Europe a Memorandum on the Organiza- 
tion of a Regime of European Federal Union.'® The objective of the proposal 
was said to be an association which would devote its collective effort to the 
pacific organization of Europe by means of regular meetings for the examina- 
tion in common of problems primarily of concern to the peoples of Europe. 
A representative European conference was to be held, composed of all the 
European governments which were members of the League of Nations. An 
executive organ in the form of a Permanent Political Committee was to be 
constituted which would undertake to develop the basis of the future Federal 
European Union; and an administrative secretariat was to be established 
for the execution of the decisions taken. 

The replies of the twenty-six governments were embodied in a report 
submitted to a meeting of the representatives of the European states held at 
Geneva on September 8, 1930.®® There was general agreement upon the 
principle of the proposed organization. Shortly after, the Assembly of the 
League of Nations appointed a Commission of Enquiry for European Union, 
which was to report to the next Assembly. With the death, however, of the 
German Chancellor Stresemann and that of Briand himself, the proposed plan 
failed to materialize.®' 

Art. ji; and compare Parts U, HI of the Act of Chapultepec. 

^®See Stettinius, Report, loiff.; Goodrich and Hambro, op. cit., 182 B. 

’’ See Hemleben, Plans for World Peace Throxi%h Six Centuries, and above, p. ii. 

See, on the generd subject, Coudenhove-Kalcrgi, Pan-Europe; Hcrriot, United 
States of Europe; Hutchinson, The United States of Europe; Salter, The United States 
of Europe and Other Papers; Schiicking and Wehberg, Die Sotziing des V blkerbundes, aio. 

For the text of the Memorandum, see International Conciliation, Special Bulletin, 
June, 1930. For comment, see G. A. Finch, Proceedings, .\m. Soc. of Int. Law, 1931, p. 36. 

For the texts of the replies, see International Conciliation, No. 265, December, 1930 

The need of a European regional union was put forward by Winston Churchill in 
1946 as an indispensable means of meeting post-war conditions. Compare also Secretary 
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On March 22, 1945, a pact was signed at Cairo by seven Arab states 
creating the League of Arab States.®® Five of its members, Egypt, Iraq, 
Lebanon, Saudi Arabia, and Syria took part in the drafting of the Charter of 
the United Nations at San Francisco in 1945 as independent states.®® Yemen 
is an independent state, only recently having entered into the international 
community.®"* Transjordan was a British mandate until granted its inde- 
pendence by Great Britain in 1946.®® 

The conception of Arabian unity centers historically around the figure of 
Mohammed Ali, who became Pasha of Egypt in 1805. But a century passed 
without significant progress being made. Arab nationalists hoped to profit by 
the defeat of Turkey in the first World War to establish unityj but the peace 
treaties divided up the ‘‘Fertile Crescent” into five mandates. Then one by 
one these mandated territories were given independence; and during the sec- 
ond World War Egypt took the lead in negotiations to put into effect a 
specific plan for unity,®® 

The Pact of 1945 has two main objectives; to strengthen the relations 
between the Arab states in order to maintain their independence and promote 
their general interests, and to bring about the close cooperation of the mem- 
bers in various fields of economic and social interest enumerated in the 
pact.®^ The chief organ of the League is a Council composed of all the 
members of the League, in which each state has a single vote. This Council, 
meeting in ordinary session twice a year, is to have both legislative and 
executive functions within the scope of the powers of the League ; and it is 
instructed to set up special commissions which are to determine the principles 
and the extent of cooperation in respect to the particular subject. Proposals 
are to take the form of draft conventions, to be submitted by the Council to 
the separate states for ratification. Recourse to force between the member 
states is prohibited; and provision is made that in case of aggression against 
any member of the League the Council shall be immediately convoked 
and shall determine the measures to be taken to repel the aggression. The 
permanent seat of the Council is at Cairo, Egypt.®® 

Marshall’s insistence upon the coSrdination by European slates of their economic re- 
sources as a condition of continued help from the United States. 

For the text of the Pact, see Am. Journal, Vol. 39 (1945), 266. 

“ See above, pp. 116, 127. 

®* Yemen has now treaty relations with a number of states. On May 4, 1946, a pro- 
visional diplomatic and commercial agreement was concluded between the United States 
and Yemen. See Dept, of State Bulletin, Vol. XIV, 917. Yemen was admitted as a member 
of the United Nations in 1947. 

See above, p. 144. Special provision was made for cooperation with “Arab coun- 
tries” which are not matnbers of the Pact. 

See M, Khadduri, “The Arab League as a Regional Arrangement,” Am, Journal, 
Vol. 40 (1946), 736, where bibliographical references may be found. 

®r Art. a. It is clear that the League is not a federal union of states, the independence 
and sovereignty of the members of the League being expressly recognized. 

®® Whether the Arab League fits into the conception of a “regional group” under Art. 
37 of the Charter of the United Nations is not dear. See, however, the remarks of the 
Egyptian delegate at San Francisco, United Nations Conference, 787. 
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PART III 

The Substantive Rules of International Law 




CHAPTER XI 


The General Rights and Duties of States. 
The Principle of Equality 


Turning from the organization of the international community to an 
examination of the rights and duties of its members, we are confronted once 
more with a number of doctrinal problems resulting from the attempt of 
jurists, and at times of governments, to apply to states the principles of 
conduct recognized as applicable between man and man within the state. ^ 
The fact that the older writers on international law, Grotius, Zouche, Pufen- 
dorf, Vattel drew so heavily upon general moral principles and upon the 
specific rules of the civil law had the natural effect of developing a tendency 
to classify the rights and duties of states in terms of the classifications of 
municipal law.“ But the older writers themselves were not in accord as to the 
basic conceptions upon which they proceeded; so that it is not surprising 
that later writers, following in their footsteps, should manifest the widest 
divergencies in their approach to the problem. 

Two main approaches to the problem of the classification of the rights of 
states may be indicated, reflecting more or less the attitude of the particular 
writer towards the nature of international law. The great majority of writers, 
following the classification of Vattel and other jurists of the “state of nature” 
tradition, laid down certain rights of states which were regarded as funda- 
mental, essential, and absolute ; •* in addition to which were other rights of a 
secondary, derived, or relative character. Fundamental rights were rights 
which were said to be inherent in the very nature of the state, the primary con- 
ditions of the existence of a state, derived, if they could be said to be derived 
at all, by direct inference from that “sovereignly and independence” which 
constituted the corner-stone of the whole edifice of international law. Differ- 
ent lists of these fundamental rights of states appeared in the various trea- 
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' See above, pp. st ff. 

^ The student may be reminded of the title of Valtel’s ticatise which exercised so great 
an influence upon later writers; “The Law of Nations, or the Principles of Natural Law 
applied to the Conduct and to the Affairs of Nations and of Sovereigns.” See above, p. 
54. The relations between the two branches of law are admirably treated in Lauter- 
pacht. Private Law Sottrees and Analogies of International Law. 

* Compare, in respect to the lights of individuals, the classical words of tbe Declara- 
tion of Independence of the United States: “We hold these truths to be self-evident, that 
all men are created equal, that they are endowed by their Creator with certain inalien- 
able Rights, that among these are Life, Liberty and the Pursuit of Happiness.” But the 
transfer of these rights from man to the state as a corporate group presents another 
question. See below, p. 214. 
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tises, some writers listing distinct fundamental rights, the right to existence, 
to independence, to equality, to respect, to territory; and others deriving the 
various fundamental rights from the primary right of existence.'* Constructive 
thinkers made their own classifications. 

Within the above group a number of writers showed a tendency to ascribe 
to the fundamental rights of states an absolute character, regarding them as 
having the same final and inalienable character as the rights of man as a 
citizen of the individual state. Close analogies were drawn by certain of these 
writers between the rights of man and the rights of the state, just as if the 
corporate personality of the state were something as sacred as the natural 
person of the individual human being.® Strangely enough, this attitude was 
manifested by writers who would have been far from ascribing to the state an 
absolutism in relation to its own citizens. Their desire appeared rather to be 
to protect the weaker states against the dominance of the great powers, and 

■* Rivier, the Swiss publicist, writing in 1896, slates the conception of fundamental 
rights most effectively; "Those rights of self-preservation, respect, independence, and 
mutual commeicc, which can all be carried back to a single right of self-preservation, are 
founded on the very notion of the state as a person of the law of nations. They form 
the statutory basis of the law of nations, and the common constitution of our political 
civilization The tecognition of a slate as a subject of the law of nations implies ipso jure 
the recognition of its legal possession of these rights. They are called the essential, or 
fundamental, primoidial, absolute, permanent lights, in opposition to those arising from 
tacit conventions, which arc sometimes described as hypothetical or conditional, relative, 
accidental 1 ights The authorities differ in referring to one or another of them the specific 
legal rights which are their manifestations. Those differences are scarcely more than 
external; there is agreement at bottom. Every act which violates an essential right is a 
breach of the law of nations, an intcinalional crime or misdemeanor. The state injured 
has the light to demand reparation and satisfaction, and to compel the offending or 
responsible state to give it.” Principes iu droit des gens, I, ajy. For a survey of the 
various lists of fundamental rights adopted by different writers, see Faijchille, Droit 
international pubUc, I, i, pp. 39s ff. 

° This character of finality and absoluteness marks the Declaration of the Rights and 
Duties of Nations [Am. Journal, Vol. 10 (igi6), 124] adopted by the American Institute 
of Intcinalional Law on Jan. 6, 1916, at its meeting in Washington. 

“I. Every nation has the right to exist, and to protect and to conserve its existence; 
but this right neither implies the right nor justifies the act of the state to protect itself 
or to conserve its existence by the commission of unlawful acts against innocent and 
unoffending states. 

‘‘II. Every nation has the right to independence in the sense that it has a right to 
the puisuit of happiness and is free to develop itself without interference or control from 
other states, provided that in so doing it does not interfere with or violate the rights of 
other states. 

‘‘III. Every nation is in law and before law the equal of every other nation belonging 
to the society of nations, and all nations have the right to claim and according to the 
Declaration of Independence of the United States, ‘to assume, among the powers of the 
earth, the separate- and equal station to which the laws of nature and nature’s God 
entitle them.’ 

‘‘IV. Every nation has the right to territory within defined boundaries and to exercise 
exclusive jurisdiction over its territory, and ^ persons whether native or foreign found 
therein. 

‘‘V. Every nation entitled to a right by the law of nations is entitled to have that 
right respected and protected by all other nations, for right and duty aie correlative, and 
the right of one is die duty of all to observe. 

“VI. International law is at one and the same time both national and international: 
national in the sense that it is the law of the land and applicable as such to the decision 
of all questions involving its principles; international in the sense that it is the law of 
the society of nations and apifiicable as such to all questions between and among the 
members of the society of nations involving its principles.” 

See J. B. Scott, The American InslUiile of International Law: Its Declaration of the 
Rights and Duties of Notions. 
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Iheir belief was that by asserting certain rights of states as absolute, there 
would be less danger of encroachment upon them.® 

Other writers, while adhering to the tradition of the fundamental rights of 
states, took a more realistic view of them, looking upon them merely as the 
assumptions or postulates which during the past three hundred years had 
come to be regarded as essential conditions of membership in the interna- 
tional community. By custom states had come to be regarded as possessing 
tliese rights, and in consequence they were part of the international law of 
the lime. But there was no reason to assign to them any absolute or inherent 
character.'^ The state was made for man, not man for the state. So long as 
international law continued to be a law of sovereign states, obviously the 
traditional rights of sovereign states must accompany them. But there was 
no absolute necessity that international law should be for all time a law of 
sovereign slates. It might some day be the law of a sovereign community of 
states. States in general had their justification in the fact that the people 
composing them found in them an expression of their sense of national unity 
and a means of promoting their common interests. But there was nothing 
final or absolute in the corporate character of a particular slate. If the people 
of two or more states might find in a federal union a better expression of their 
sense of unity and a better means of promoting their common interests, the 
federal state might absorb the former individual states without violating any 
inherent rights of the latter. Conceivably, if with less probability, the whole 
body of individual states might form an international federal union without 
thereby violating any fundamental principles of international law.® 

To a third group of writers the whole question of fundamental and acci- 
dental, of absolute and relative, of primary and secondary rights seemed 
irrelevant. Jurists of the so-called “positive” tradition, looking only to the 
facts of international life and to the members of the international community 


0 Such was clearly the intention of the Declaration issued by the American Institute 
of International Law. 

^ Westlake’s attack was perhaps the most effective: “Natural persons may have inherent 
rights, that is, rights to be ordinarily enjoyed within the definition given to them by the 
law of the land, but which arc so sacred as in extreme cases to warrant revolutionary 
resistance if that law does not adequately recognize them. The right of association is one 
of them, but it is one over which the laws of all countries find it necessary to exercise a 
very real control, so much greater is the power of an association for evil than that of its 
individual members. But states are nothing more than associations of natural persons, 
acting too outside the salutary control of national law. Surely then the natural right of 
association is pushed to an intolerable extent when men are deemed to be empowered by 
it to give absolute rights to their creations in the international world; for instance, to 
give to a state an absolute right of self-preservation, in circumstances analogous to those 
which would justify a well ordered state in dissolving an association which had been 
erected within it. Surely also it is a logical error to assume, because states are moral 
persons and therefore capable of rights equally with natural individuals, that they must 
have the same rights as natural individuals.” From Westlake, International Law, Part I, 
p. 307 (Cambridge University Press, England). By permission of The Macmillan Company, 
publishers, N. Y. 

* The question is obviously closely related to the problem of the limitations of sov- 
ereignty. See above, p. 29. It was not that the writers of the nineteenth century -wished 
to close the door against any fundamental change in international organization, but 
simply that, with a few exceptions, they did not have the imagination to look beyond the 
existing system. 
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as they found them, saw no reason for introducing doctrinal conceptions 
into their discussions of current practice. Rights were rights if they were 
recognized as such, and a state could claim only what custom had established 
or what specific treaties had prescribed. Consent was the basis of interna- 
tional law; and if the members of the international community had shown 
their acquiescence or their direct agreement in respect to the assertion of 
certain rights by states, that was enough. Besides, it was hard at times to 
distinguish between a fundamental right and a non-fundamental right. Much 
better was it simply to discuss the accepted rights of states, classifying them 
according to the convenience of the subject matter, not according to any 
alleged intrinsic character. 

The practice of governments was, on the whole, more pragmatic than the 
attitude of the jurists. In general, smaller states laid more insistence upon 
fundamental rights, due, as has been suggested, to a desire to protect them- 
selves against the encroachments of the larger slates. But even the larger 
states had recourse at times to arguments based upon fundamental rights, 
when the subject at issue appeared to them to be of sufficient importance. 
Vattel’s distinction between “perfect” and “imperfect rights,” although 
abandoned in respect to its terminology, long kept a practical hold upon 
governments. Fundamental rights were rights worth fighting for, rights with 
respect to which a state could not make concessions without sacrificing its 
position in the international community.*" Other rights could be the subject of 
concessions; disputes concerning them could be arbitrated, if need be, without 
loss of prestige. Violations of them could be submitted to without raising any 
question of the legal personality of the state. Whether fundamental rights 
were actually involved in the various claims of “vital interests” made by 
states was, so far as governments regarded it, a matter that could be left to 
the jurists for discussion within their academic circles. 

It is only within the inter-American regional community that an effort has 
thus far been made to proclaim a general declaration of the rights of states 
corresponding roughly to the historical declarations of the rights of man. The 
Declaration of the Rights and Duties of Nations, adopted by the American 
Institute of International Law in 1916,^^ was followed by a project entitled 
“Fundamental Rights and Duties of American Republics,” prepared for sub- 
mission to the International Commission of Jurists which met in Rio de 
Janeiro in 1927.*** Upon the basis of this project the Commission of Jurists 
submitted to the Habana Conference of 1928 a draft treaty on “States, their 
existence, equality and recognition”; but the proposed treaty was defeated 

0 Oppenheim, although not taking a rigidly “positivist" position, agreed with those 
who asked “that the fundamental rights of States should totally disappear from the 
treatises on the Law of Nations.” International Law, I, § 112. Compare Kelsen’s conclu- 
sion that “The so-called fundamental rights and duties of States aie rights and duties of 
the States only in so far as they are stipulated by general international law, which has 
the character of customary law.” General Theory of Law and State, 349. 

^"Eor an analj’sis of the broad scope given by governments to the right of self- 
preservation, see below, pp. 329 S. 

ir For the text of the Declaration, see above, note s- 
See Am. Jotimdl, Vol. 30 (1936), Spec. Supp., 313 
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by reason of the opposition of the United States to the absolute form of the 
doctrine of non-intervention which it incorporated." 

The first ofiicial action was taken at the Montevideo Conference of 1933. The 
A Convention on Rights and Duties of States was adopted in which the conventfon' 
signatory states agreed, subject to various qualifications and limitations, that 
the political existence of the state was independent of recognition,^' that 
states were juridically equal,^® that the fundamental rights of states were not 
susceptible of being affected in any manner whatsoever,'^ that the recogni- 
tion of a state merely signified the acceptance of its personality," that no 
state had the right to intervene in the internal or external affairs of another," 
that nationals and foreigners were under the same protection of the law and 
that foreigners might not claim rights other or more extensive than those of 
nationals,"’ that disputes sliould be settled by pacific metliods, and that 
territorial acquisitions or special advantages obtained by force should not be 
recognized." A number of these principles were reaffirmed at the Conference 
at Buenos Aires in 1936," and again at the Conference at Lima in 1938.®* 

In 1945, at the Conference on Problems of War and Peace held at Mexico 
City, a resolution was adopted calling for the preparation of a “Declaration 
of the Rights and Duties of States” to be annexed, together with a “Declara- 
tion of the International Rights and Duties of Man,” to the new charter of 
the Pan American System.®^ 

See Bemis, Latin American PoUcy of the United States, Chapter XIV. For the text 
of the project, see Am. Journal, Vol, 33 (1918), Spec. Supp., 240. 

^^International Conferences of American States, 19J3-1940, p. 121. 

The meaning of this article (3) is somewhat elusive. It represents an effort to defy 
the procedure of recognition prevailing at the time of the establishment of the American 
states, but in doing so it confuses international and constitutional law. See above, p. 141. 

10 See below, p. 218, n. 27. 

^^This article (5) must be interpreted to mean that states possess certain fundamental 
rights simply because they are states. Otherwise it is in fiat contradiction with the whole 
conception of international law. 

i®This article (6), like Article 3 above, appears to be a challenge to states which 
might attempt to attach conditions to their recognition. It is difficult to attach any prac- 
tical meaning to it under the conditions of 1933. 

This article marks the triumph of the opponents of Secretary Hughes in 193S. See 
Bemis, op. cit.. Chap. XV. For an analysis of the doctrine of non-intervention, see below, 
pp. 240 fi. 

This aiticle (9) raises the controversial problem whether there is an international 
standard of justice. See below, p. 277. 

This article (11) is related to the Stimson Doctrine of 1931 and to the action of 
the Washington Conference of t933, but its phrasing suggests an attempt to check still 
further the mteiventionist policy of the United States. 

In signing, and again in ratifying the Montevideo Convention, the United States 
entered a reservation to the effect that the United States Government had made suf- 
ficiently clear since March 4 of that year that it supported the general principle of non- 
intervention, but that it was desirable to prepare “interpretations and definitions of 
these fundamental terms” if differences of opinion in their application were to be 
avoided. International Conferences of American States, 1933-1940, pp. 123-124. 

22 See Resolution XXVII, Declaration of Principles of Inter- American Solidarity and 
Cooperation, op. dt., p. 160. 

3 '’ Sec Resolution CIX, Declaration of the Principles of the Solidarity of America, 
op. dt., p. 308. 

-*Sce Resolution (IX), Reorganization, Consolidation and Strengthening of the Inter- 
American System. A tentative Draft Declaration of the Rights and Duties of American 
States was submitted by the Pan American Union to the American governments for 
their approval, on July 17, 1946. 
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In international law, as in municipal law, rights and duties are correlative, 
that is, the right of one state implies a corresponding duty on the part of 
other states to respect it. In the various conflicts of claims between states 
arising from their efforts to give practical application to fundamental prin- 
ciples, it has been found desirable to state the rule of law at times in terms of 
the right of the claimant, at other times in terms of the duty of the state 
against which the claim is made.*“ It is to be expected that rights should 
receive more emphasis than duties, and that states should seek to exercise 
their rights without due consideration for the exercise of a similar right on 
the part of other states. The adjustment of these conflicting rights and their 
correlative duties is obviously the primary function of international law, 
which becomes practically effective to the extent to which it can reduce 
abstract principles to concrete rules of conduct. 

Until of recent years it was the practice of jurists to discuss the rights and 
duties of states in terms of the relation of one state to another. Little account 
was taken of the relation of the individual state to the community of states as 
a whole, whether in respect to the rights of the community of states to main- 
tain the peace and to promote the general welfare, or in respect to the duties 
of the individual state to cooperate with the community in the maintenance 
of law and order. The provisions of the Charter of the United Nations, even 
more so than the provisions of the Covenant of the League of Nations, clearly 
contemplate rights and duties of this second kind; and in consequence they 
call for a reexamination of the traditional rights and duties of states, and of 
the limitations and restrictions which must be put upon them in the interest 
of the welfare of the community as a whole.*® 

It has long been the practice of writers to list the “right of equality” as one 
of the fundamental rights of states. Strictly speaking, the equality of states 
is not so much a separate right in itself as it is a characteristic of the whole 
system of international rights and duties, and it can best be considered in 
that connection. There can be little doubt but that in view of the innumerable 
affirmations of the equality of states, notably by the American states,*^ 
culminating in the formal proclamation of the principle of the “sovereign 
equality” of the members of the United Nations, the principle of equality is 
now firmly established in international law. But there is little agreement 
among jurists as to the basis upon which the principle rests, or upon the scope 

2 ® For example, the right of a state to control immigration into its territory, and the 
duty of the state to give due protection to resident aliens. 

2 “ The analogies of national law are here applicable, private law dealing with the rela- 
tions between individual citizens and public law dealing with the organization of the 
government and the relation of the individual to the state. 

The Latin American states have been particularly insistent upon the principle of 
the equality of states, clearly in answer to the claim of the United States before 1933 
of a right to “interpose" in the internal affairs of smaller states in order to restore law 
and order. Article 4 of the Montevideo Convention on Rights and Duties of States 
asserts: "States are juridically equal, enjoy lie same rights, and have equal capacity in 
their exercise. The rights of each one do not depend upon the power which it possesses 
to assure its exercise, but upon the simple fact of its existence as a person under interna- 
tional law." Each succeeding declaratioa of rights (See above, p. 217) reaffirms the 
principle in one form or another. 
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of its application, or upon the inferences that may be drawn from it in the 
practical relations of slates.^® 

The principle of the sovereignty and independence of states, which found The influ- 
its first legal expression in the Treaty of Westphalia, while not inevitably vTtte°i 
necessitating an international community in which each state was the legal 
equal of every other,“" would doubtless in time have led to that conclusion. 

Where no common superior was recognized it would naturally follow that all 
were upon an equal footing. But Vattel soon came and struck the keynote. 

Writing in 1758 under the influence of the prevailing theory of a state of 
nature, Vattel laid down the rule that since men were by nature equal, so 
nations, composed of men, were also by nature equal. “A dwarf is as much a 
man as a giant is; a small Republic is no less a sovereign State than the most 
powerful Kingdom.” *“ However faulty the logic of the argument, it was 
destined to become a classic, regarded almost with veneration by smaller 
states which sought to find in it protection against more powerful states, 
whose very power tended to be a justification for arbitrary conduct. The 
larger states accepted the principle in its broad form, but were little troubled 
by it when it ran counter to policies of aggression. 

Jurists, seeking to reconcile theory with practice, took the most divergent Diversent 
positions. Some attacked the principle as being an outworn tradition which modern^ 
had come to be an obstacle to international progress.®' Others, too realistic 
to accept a legal principle so obviously in contradiction with the facts of 
international life, sought to draw distinctions between legal and political 
equality, and thus to save the principle without the inconsistencies attaching 
to it,®® On the other hand many jurists strenuously upheld the principle, 
believing that it embodied an essential condition of a just international order, 
a condition as vital as that of the liberty of the individual under a modern 
democratic constitution.®’ The confusion in doctrine arose because writers 
frequently discussed different practical applications of the principle as if they 
had equal bearing upon the principle hself. 

Three main applications of the principle of equality may be discussed in E. AppUca- 
turn. The first relates to the substance of the rights possessed by states, and priScipie'^'* 
is described in the statements that “all states have the same rights and the 
same obligations,” or again that “all states are equal before the law.” The 
second application relates to the protection given by international law to 
substantive rights, and it calls for equal respect by all states for the recog- 

The divergent views of modern publicists are presented at length in Dickinson, The 
Equality of States in International Law, Chap. IV. See also Goebel, The Equality of 
States, 

Dickinson points out that the frequently repeated statement that Grotius was re- 
sponsible lor the formulation of the principle of the equality of states is unfounded. 

30 Droit des Gens, Eng. trans., Introduction, §§ 18 - 21 . Vattel merely rephrases the 
principle proclaimed by WolB. 

31 &e P. J. Baker, “The Doctrine of Legal Equality of States," British Year Book, 

1923-24. PP- 1-20. 

33 See Dickinson, op. cit., Chap. IV. 

33 Notably Latin American jurists, as illustrated in the Declaration of the American 
Institute of International Law. 
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iiized fights of each and for the equal application of the rules of procedure 
which international law affords for the settlement of disputes and for the 
maintenance of just claims. The third application of the principle relates to 
the part played by slates in the adoption of new rules of law which are to 
determine their future rights and duties. By keeping these Qiree aspects of 
equality separate it becomes possible to discern somewhat more clearly the 
essential features of the present international situation. 

The application of the rule of equality to the substantive rights of slates 
rails for distinctions which, if somewhat subtle, are familiar in their applica- 
tion to the rights of citizens under municipal law. States can be said to have 
“the same rights and the same obligations” when one and all are able to 
appeal under the law to the same general rules of conduct for the determina- 
tion of the claims they may make or that may be made against them. They 
are “equal before the law” because the law makes no discrimination among 
them.”'* What one may claim another may claim; what one must do another 
must do. Thus every state has the same “right” to national security and the 
same obligation to respect the security of another; every stale has the same 
“right” to independence, that is, to determine domestic and foreign policies 
without interference and to exercise jurisdiction within fixed boundaries, and 
the same obligation to refrain from interfering or “intervening” in the domes- 
tic affairs of another state; every slate has the same right to purchase and sell 
territory, to use freely the high seas, to send and receive diplomatic agents 
and to negotiate agreements which may be mutually satisfactory. In the 
case of the Schooner Exchange v. McFaddon,®* Chief Justice Marshall re- 
ferred to the “perfect equality and absolute independence of sovereigns” as 
one of the reasons leading them to waive the exercise of their exclusive terri- 
torial jurisdiction in the case of public vessels of another state in their ports. 
At the same time it is recognized that particular states may bind themselves 
by treaty to refrain from exercising a, specific “right,” but that in so doing 
they do not give up the right itself.®* 

This equality of substantive rights appears to lose some of its significance 
when account is taken of the unequal physical capacities of different states. 
The distinction observable in municipal law between a right considered' as a 
legal power to act and the specific or concrete claims to particular material 
objects resulting from the exercise of that power is applicable also to interna- 
tional law. Municipal law recognizes that persons of unequal physical and 

3 ‘Dickinson, however, is of the opinion that the expression egtiolUy before the law 
should properly be applied to the protection of rights rather than to the substance of 
3aghts. See below, p. 221, 

3 “ i Cranch ti6 (1812). Fenwick, Cases, 326; Hudson, Cases, 524. 

3*11 is hv the convenient legal fiction that a state may, without loss of technical 
“sovereignty,” transfer to another state tiie exercise of certain of the normal rights of 
sovereignty or, it may be, restrict itself in respect to the exercise of those rights in favor 
of another state, that the principle of equality is maintained where the facts seem to 
deny it. Many states are under special treaty restrictions not applicable to all members 
of the international community, but their general status of equality is not affected by 
these restrictions. See above, p. 107. 
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mental abilities have the same primary rights to the enjoyment of life, liberty, 
and property, notwithstanding the fact that in the one case the natural and 
inherent limitations of personal capacity may make the exercise of those 
rights far less significant in results than in the other. Equality of oppor- 
tunity is dependent, in respect to its substantial results, upon the physical 
capacity of the individual; liberty of contract is practically restricted by 
economic and social conditions. So in international law states of varying size, 
strength, and resources are held to possess certain fundamental rights in 
common, in spite of manifest divergences In the objects over which those 
rights are exercised.’^ The test of legal equality would seem to be that no 
obstacle must be placed by the law in the way of the exercise of the powers 
or faculties recognized by the law as belonging to all members of the commu- 
nity alike. Obstacles resulting from the physical incapacities of the individual 
state are not regarded as incompatible with equality of legal status. Legal 
equality in international law, as in municipal law, is thus consistent with 
inequality in the actual sphere of control within which rights of the same 
nature are operative. 

But equality of substantive rights might have only a very abstract charac- 
ter unless it were accompanied by the equal protection of rights before the 
law. It was here, however, that international law was so signally defective in 
the years preceding the first World War. In principle the sanctions of inter- 
national law held good for the protection of the weak as well as of the strong. 
But what if the best sanctions of the law were inadequate, and the injured 
state was left to its own limited resources to defend itself against attack or 
to maintain its claims against a more powerful state. In the absence of an 
international executive agency competent to protect the rights of weak states, 
the nineteenth and early twentieth centuries witnessed numerous cases of 
high-handed action on the part of strong states which at times reduced the 
principle of equal rights to an empty formula. The violation of the neutrality 
of China during the Russo-Japanese war was passed over by international 
public opinion as being of relatively little consequence. Nor was any protec- 
tion offered by International law to Korea in igio, when that state was 
deprived of its very existence as an international person. The contradiction 
between legal principle and hard fact was so manifest that realists before 
1914 readily drew the conclusion that the whole business of equality was a 
legal paradox.^'’ 

With the establishment of the League of Nations and the acceptance by its 
members of the mutual guarantees of Article 10 of the Covenant, the equal 

Fot example, a state with poor material resources may not be able to offer induce- 
ments for reciprocal trade favors in a commercial treaty Note, however, the assertion 
in Article 4 of the Montevideo Convention that “States are juridically equal, enjoy the 
same rights, and have equal capacity in theii exercise.” 

■'^Dickinson, op. cit., p. 4. It was the existence of implicitly accepted facts contradict- 
ing the foimally acknowledged principle of equality that led certain writers to deny the 
validity of the legal rule. Whether such facts reduce the legal rule to a “mere fiction” 
must be determined by the number and seriousness of the violations of the law. Compare 
the question whether a domestic statute, violated on occasion with impunity, ceases to 
be “the law.” 
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protection of the law for all states, small and large, seemed assured. But 
scarcely a decade passed before the League itself was unable to meet the 
challenge of Japan in Manchuria. Four years later came the attack upon 
Abyssinia, followed by the successive disappearance from the international 
community of one “sovereign state” after another. Whether the new organi- 
zation of the United Nations will succeed in establishing the equal protection 
of the law is for the future to decide. The Charter contains an explicit rec- 
ognition of the “sovereign equality” of the members of the organization; and 
its provisions for the pacific settlement of disputes give promise that the same 
law will be applied to both weak and strong.^’ While the leading powers can 
at the possible final stage of a controversy veto the use of force by the com- 
munity against themselves, that defect in the law, in so far as the question of 
equality is concerned, is doubtless more technical than real. If it appears to 
put a few states outside the reach of the law and is thus a grave violation of 
juridical principles, it does not actually increase their practical immunity 
from measures of coercion, an immunity which consists in their very size and 
power. The only way of denying their privileged position would be to estab- 
lish an international federal organization in which the unity of the great state 
would be broken up by the divisions of public opinion within its own 
boundaries. 

The third aspect of equality relates to the part played by states in the 
adoption of new rules of law, and here the rule of equality holds good, 
although, it is alleged by many, with unfortunate practical consequences. In 
the first place it is clear that no state is bound by a new rule of law unless 
it has expressly or impliedly assented to it. In the case of the Antelope,^'' 
Chief Justice Marshall held that the slave trade, being lawful at interna- 
tional law, could not be declared to be piracy by one nation so as to limit the 
rights of others. “No principle of general law is more universally acknowl- 
edged, than the perfect equality of nations. Russia and Geneva have equal 
rights. It results from this equality that no one can rightfully impose a rule 
on another.” A similar decision had been given some years earlier by the 
British High Court of Admiralty in the case of the French vessel Le Louis, 
when Sir William Scott referred to the “perfect equality and entire inde- 
pendence of all distinct slates” as being the great foundation of public law. 
In another case where the principle had less direct application, the Schooner 
Exchange v. McFaddon,** Chief Justice Marshall referred to the “perfect 
equality and absolute independence of sovereigns” as one of the reasons lead- 
ing them to waive the exercise of their exclusive territorial jurisdiction in the 
case of public vessels of another state in their ports. Again, in the case of the 
Scotia the court affirmed explicitly that “no single nation can change the law 
of the sea. That law is of universal obligation, and no statute of one or two 
nations can create obligations for the world. Like all the laws of nations, it 
See above, p. 178. 

*0 10 Wheaton 66 (i8«sl , Fenwick, Cores, p. I- 

*1 2 Dodson 210 (1817). Fenwick, Cases, p. 67. 

^3 7 Cianch ii6 (1812). Fenwick, Coses, 336; Hudson, Cases, 524. 
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rests upon the common consent of civilized communities.” The doctrine 
of these cases is still good law, in so far as it is limited strictly to the assumption 
of new obligations. 

It was one thing, however, for a state to refuse to be bound by rules of 
law to which it has not given its assent and quite another to participate upon 
equal terms in the making of new rules of law. What if a small and insig- 
nificant state should set itself against the will of the community as a whole? 
Why, indeed, it was said, should it be consulted at all in the decision of ques- 
tions in which it could have but little concern? The Great Powers during the 
nineteenth century saw little reason to apply an abstract equality of states 
further than the limited field of existing rules of law. In consequence they 
did not hesitate to settle concrete problems in which their common interests 
were more directly involved by meeting in groups apart and there taking 
decisions which had the force of law in the case before them. The Congress of 
Vienna in 1815 played the part of a supreme political authority in rearrang- 
ing the map of Europe at the close of the Napoleonic regime. The Congress 
of Paris in 1856 exercised limited legislative functions in respect to new rules 
of war at sea. The Congresses of Berlin in 1878 and 1885 acted as de facto 
executive and judicial bodies in respect to the reconstruction of the Balkan 
states and the partition of Africa. The Conference of Algeciras in 1906 dis- 
posed of the problem of Morocco. The London Conference of Ambassadors 
intervened in the Balkan situation of 1913 and undertook the emancipation 
of Albania.^'* 

The primacy of the Great Powers, exercised under varying circumstances 
through more than a century, had in 1914 become, by force of established 
custom, an accepted fact of international relations. It had been exercised 
chiefly as a means of supplementing the deficiencies of international law in 
respect of legislative, executive, and judicial agencies. While the decisions 
taken at the several congresses and conferences were not binding upon third 
states, it was practically inevitable that other members of the international 
community should give their implicit assent to them by reason of &e power 
and prestige of the states which laid down the new rule or created the new 
political situation. Thus the Great Powers succeeded in forming a self-con- 
stituted governing body whose decrees had behind them a force adequate to 
secure their observance pending such time as the accomplished fact might 
come to be part of the established order of things.’*" 

14 Wallace 170 (1871). Fenwick, Cases, p. 18. 

It is important, however, to note the context in which these dicta of the courts appear. 
They have frequently been quoted as asserting an equality of nations under conditions 
not contemplated by the court. 

** The primacy of the Great Powers during the nineteenth and early twentieth centuries 
is e.xhausUvely studied in Dupuis, Le droil des gens el les rapports des grandes ptiissances 
avec les aiitres Etats avant le pacts de la SociiU des Nations. 

*" Many writers, perhaps a majority of them, denied that the primacy of the Great 
Powers had any legal basis whatever, maintaining that It constituted nothing more than 
a political inequality. But if international law be tested by facts as well as by theories, 
it would seem that some .measure of legal validity must be accorded to a continuous and 
successful maintenance by the Great Powers of their paramount influence. Sec Lawrence, 
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The calling of the Hague Peace Conferences of 1899 ^ 9°1 brought tlie 

question of the equality of states into the foreground of international con- 
troversy. Without questioning the right of each single stale not to be bound 
by the action of the others, the leading powers at the conferences found 
themselves in the position of being unable to formulate new rules of conduct 
without taking into account the views of states whose interests they believed 
to be relatively inconsiderable. The principle of equality was strictly adhered 
to in the formal organization of the conferences. Each state enjoyed the right 
to be represented on the various commissions and subcommissions, and a rule 
was adopted that no convention should be recommended for adoption by the 
conference unless there was unanimity in the commission in favor of it.*® 
The votes taken in plenary session proceeded in complete conformity with 
the formal equality of the powers represented. States refrained from signing 
particular conventions or signed with reservations or omitted ratification 
after having signed. The result of this procedure was conspicuously mani- 
fested in the defeat of the project for the Judicial Arbitration Court, which, 
though favored in principle by practically all of the powers, failed of adop- 
tion by reason of the opposition of the smaller states to a court not con- 
stituted on the basis of the equality of all sovereign states.*^ 

The principle of the equality of states had been to some extent formally 
departed from in the period before 1914 in the establishment of international 
administrative unions, such as the Universal Postal Union. Inequality of 
representation had been conceded by the smaller states to the extent either 
of admitting the dependencies of the larger powers to separate representation, 
or of conceding to the powers themselves a larger representation. Unequal 
voting power had been conceded on similar grounds, as well as on the ground 
of larger contributions to the support of the agencies of the union. These 
contributions were apportioned according to the population of the state or 
its interest in the object of the union. In some instances majority decisions 
might be taken. Thus precedents were created for the abandonment of the 
principle of equality in a field where its application involved, however, merely 
the lesser interests of states.*® 


PHnciples of International Law, § 114; Dickinson, op, cit,. Chap. IV. The negative side 
of the case was presented by Professor Huber, of the Univeraly of Zurich, in Die Gleich- 
heii der Staalen. 

The leading powers succeeded, however, in obtaining control, through an appointed 
chaiiman of each committee, of the “committees of exaltation” in which much of the 
detailed work of the conference was done. Note should also be made of the rule of 
“quasi-unanimity,” by which a smaller power refrained from voting when a resolution 
to which it was opposed was presented for adoption. 

See below, p. 517. The difficulties encountered by the Great Powers at the Hague 
Conferences in legislating for the advancement of their predominant interests resulted in 
the limitation of the membership of the succeeding London Naval Conference to the 
states more immediately interested in the regulation of maritime warfare. See above, 
p. 20. 

*? For details, see Sayre, Experiments in International Administration, pp. 162 ff. See 
above, p. 198. 

For the voting power and pro rata contributions of states to the administrative bureaus 
placed under the diteclion of the League of Nations, see Ripertoire des organisations 
internalionales; Handbook of International Organisations (Geneva, 192S). 
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In the organization of the League of Nations a compromise was effected by 
which the principle of equality was set aside in one branch of the governing 
body of the League and adhered to in the other. The Covenant of the 
League recognized in the composition of the Council the dominant position of 
the five Great Powers surviving the larger group of 1914.“'’ No distinction, 
however, was made among these five, although in point of numbers, wealth, 
and extent of territory there were more marked divergences between the 
United States or Great Briteiin and Italy than between Italy and many of 
the lesser powers. In the composition of the Assembly of the League the 
principle of equality was retained, each member being entitled to one vote 
and as many as three representatives. Decisions of the Assembly, except in 
a few cases specially provided for, required the agreement of all the members 
of the League represented at each meeting. The expenses of the permanent 
Secretariat were, however, borne by the members of the League in accord- 
ance with a scale of allocation adopted by the Assembly on the basis of 
capacity to contribute. Amendments to the Covenant took effect when ratified 
by a majority of the Assembly, provided the majority included all the mem- 
bers of the Council; but no such amendments bound members dissenting 
from them, in case of which dissent the said states ceased to be members of 
the League. 

The Charter of the United Nations consecrates, as it were, the principle 
of the “sovereign equality” of the member states.'^ The phrase is a new one 
and it must await interpretation in due course.'* It appears to combine the 
two conceptions of sovereignty and of juridical equality, as repeatedly re- 
affirmed in recent inter-American declarations." It is strengthened, if not 
clarified, by the proclamation in the preceding article of the Charter, that 
one of the purposes of the United Nations is “to develop friendly relations 
among nations based on respect for the principle of equal rights and self- 
determination of peoples.” " Taken together the two statements appear to 
guarantee the first two aspects of equality considered above, namely, equal- 
ity of substantive rights and the equal protection of the law, the latter, how- 
ever, being somewhat qualified by the powers of the Security Council which 
is made primarily responsible for the maintenance of peace." The composi- 

*''The student may compare the method fallowed by the convention at Philadelphia 
which framed the Constitution of the United States. A reconciliation between the larger 
and the smaller states was effected by creating an upper house on the basis of equality 
and a lower house on the basis of relative population, the arrangement being known as 
the “Connecticut Compromise.” Sec Scott, The United States of America; a Study in 
International Orgamzation, pp. 179-187, citing Madison’s Notes of the Proceedings of the 
Federal Convention. 

These included the United States, the British Empire, Fiance, Italy, and Japan. 
Art. 4, Covenant of the League of Nations. Germany was subsequently admitted to per- 
manent membership on the Council in 1926. 

Art. 2, 1 1. 

=2 The phrase was taken from the Moscow Four Power Declaration of October 30, 
1943. 

'•’* See address of Secretary Hull before Congress regarding the Moscow Conference of 
1943. Dept, of State Bulletin, Vol. IX, 341, 343. 

« Art. I, § 2. 

ss See above, p. 184. 
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lion of the Security Council, like that of the Council of the League of Na- 
tions, designates five of the leading powers as permanent members and 
provides for the election of six others by the General Assembly. But the veto 
given to the permanent members greatly Increases their power of ob- 
struction.°“ 

How was the “sovereign equality” of the members of the United Nations, 
officially proclaimed upon the signature of the Charter, to be reconciled with 
the political predominance of the Powers then engaged in active military 
operations against the enemy? Russia, Great Britain, the United States, and 
China had already met in Moscow in 1943 and agreed upon the establish- 
ment of a general international organization based upon the principle of 
sovereign equality; but subsequently, at Yalta, the first three of them took 
political decisions which all of the members of the new organization would 
be called upon to support.”’ A provision was entered in the Charter by which 
its terms were not to apply to action taken by the responsible Powers in rela- 
tion to former enemy countries.”® The “Big Four” (France replacing 
China) thereupon drew up at Paris in 1946 the treaties of peace with Italy 
and the satellite states, leaving it to the other members of the twenty-one 
nations that had been engaged in war against the Axis Powers to accept their 
decisions.'’" Once ratified the several treaties entered the general framework 
of the international system and gave rise to the obligations of collective secur- 
ity binding upon all of the members of the United Nations."" 

In respect to the adoption of new rules of law the Charter of the United 
Nations is, as has been seen, vague and indefinite. The principle of equality 
is respected in the provision which gives to the General Assembly the duty of 
initiating studies and making recommendations for the purpose of “promoting 
international cooperation in the political field and encouraging the progres- 
sive development of international law and its codification.” Nothing is said 
as to the form these “recommendations” are to take. Assuming that they are 
to be submitted to the individual members of the United Nations for their 

60 See above, p. 185, 

or The decisions taken at Yalta in respect to the reorganization of the government of 
Poland and the determination of its post-war boundaries were obviously taken by two 
of the three Powers under necessity; for they clearly violated the provisions of the 
Atlantic Charter, and they were taken without obtaining in advance lie free decision of 
the Polish people. 

os Art. 107. The article appears, however, to be open to divergent interpretations. See 
Goodrich and Hambro, op. at., p. 289; United Nations Conference, pp, 773, 826, 830. 

0® An opportunity was, however, given to the smaller Allied States to make their views 
known before the technical committees engaged in preparation of the treaty. 

As a matter of fact the divergencies at Paris were not between the Big Four and the 
other Allied States, but were within the circle of the Big Four, between three of them, 
with smaller States supporting, and the Soviet Union with its satellites. All of the twenty- 
one Allied states signed the treaties. See Dept, of State Bulletin, Vol. XVI, 486, 541. 

The legal predominance of the five permanent members of the Security Council must be 
distinguished from the political and military predominance of the United States and the 
Soviet Union, whose confiicting policies appear to reduce temporarily the number of Great 
Powers to two only. 

6 ® See above, p. igo. The broad exemption from the terms of the Charter of action 
taken against former enemy states still leaves the obligations of the Charter in other 
respects intact. 

“^Art. 13. 



GENERAL RIGHTS AND DUTIES OF STATES 227 

separate approval, the question still remains to determine how many ratifica- 
tions would be necessary to bring a new rule of law into effect, and whether 
a discrimination between the permanent members of the Security Council 
and other members in respect to the effect of ratification would be in violation 
of the principle of “sovereign equality.” 

In like manner the provisions of the Charter in respect to economic and 
social cooperation leave unsettled the question of the number of ratifications coSperat 
necessary to bring into effect the recommendations of the General Assembly 
or of the Economic and Social Council which, under the authority of the 
General Assembly, is to prepare draft conventions in the wide field of co- 
operation assigned to it."® No distinction is made between large and small 
powers in the composition of the Economic and Social Council, and to that 
extent there would seem to be adequate assurance that its recommendations 
will keep within “the principle of equal rights and self-determination of 
peoples” laid down as the general rule for economic and social cooperation.®* 

On the whole it would appear that the signatories of the Charter believed 
it sufficient to assert the general principle of equality and to leave it to the 
organs of the United Nations to reconcile the general principle with the 
practical necessities of international cooperation both in the political as well 
as in the economic and social fields. The old rule of unanimity appears to be 
abandoned,®" but no new rule has as yet been formulated to determine the 
conditions under which a substantial majority of the members of -the organi- 
zation may be able to act for their own group without putting undue com- 
pulsion upon states which believe that they will not be benefited by new 
rules of law or new forms of cooperation. 


The previous practice of states in respect to the number of ratifications neccbsary 
to bring multilateral conventions into effect is discussed above, pp. 77 ff. See also, Hudson, 
InternaUonal Legislation^ Vol, I, Introduction. 

Arts. 61-63. 

6^ Art. SS- 

®®Sec above, p. 184. 
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International law is, as we have seen, based upon the assumption of a body 
of states possessing certain fundamental rights; and the Charter of the 
United Nations confirms the established tradition. It is now in order to 
examine the specific character of these rights, and to inquire how far their 
abstract character is borne out by the facts of international life. To what 
extent are these rights assured to the individual slate as a member of the 
international community, so that the actual enjoyment of the particular 
right corresponds to the content assigned to it by international law? ' The 
facts of the recent past must be taken into account; for it is only in the light 
of these facts that the pledges of the new Charter can be critically appraised. 
The terms themselves of the Charter are yet to be put to the proof. 

The primary right of a stale is clearly the integrity of its personality as a 
state, since the existence of the slate is the necessary condition of any other 
rights that it may claim. For that reason the science of international law has 
concentrated upon this “right of national existence,” and a number of jurists 
have made it the source of all other rights. Governments, being less concerned 
with theory, have asserted the right in terms of the practical situations con- 
fronting them, designating it by various names in accordance with the cir- 
cumstances. At times it is described as “national security,” or as "the right of 
self-preservation,” or the “right of self-defense,” “the fundamental law,” 
“the first law of nature” to which all other laws are subordinate.® 

On the eve of the first World War there was, therefore, no question but 
that, in theory, all states possessed in equal degree the right of existence. The 
existence of each was as inviolable as that of any other. Each had the same 
right to maintain its corporate personality, to protect and conserve all the 
elements of its national life, to do, as Vattel had put it a centimy and a half 
earlier, whatever was necessary for its self-preservation.® But as a practical 
matter the continued existence of a state, or at least the continued integrity 
of its territory, depended upon its own ability to protect itself in a community 

1 It is this lack of critical inquiry into the actual as distinguished from the theoretical 
rights of states that characterizes so many of the older treatises on international law, 
which recite the rights of states without inquiry into the extent to which they were 
actually observed. 

“ In a letter of Secretary Seward to Mr. Adams, in 1861, it is said: “They [the 
positions assumed by the United States] are simply the suggestions of the instinct of 
self-defen», the primary law of human action, not more the law of individual than of 
national life.” Pontes juris gentium, Ser. B, Sec. I, Tom. I, 317. See above, Qiap. XI, 
note 4. 

® Droit des Gens, Chap. II, I 18. 
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of fellow stales some of v/hich were all too ready to solve their controversies 
with other states by an appeal to the sword and to retain by right of conquest 
whatever might fall to their lot in the established trial by battle. There being 
no organization of the community for mutual protection, each state had to 
look to its own security and had to build up around itself such defenses as 
its resources permitted. In consequence the right of existence on the part of 
weaker slates was often precarious, and on occasion no more than a legal 
fiction. Poland, divided within itself, fell a prey to ambitious neighbors in 
1772-1795. Hanover was annexed by Prussia in 1864. Korea was taken over 
by Japan in 1910. Whatever jurists might say as to the abstract right of 
existence, the actual enjoyment of the right was largely conditioned upon the 
physical power of the individual state to meet attacks upon it. As a rule, 
however, war resulted not in the complete annihilation of the defeated state, 
but in the annexation of larger or smaller parts of its territories, as in the 
transfer of Alsace-Lorraine from France to Germany in 1871. 

Under this system of self-defense as the ultimate guarantee of security, it 
followed almost of necessity that the distinction between acts of aggression 
and acts of defense ceased to have any real meaning.* General principles 
might limit self-defense to resistance to attack; practical considerations fre- 
quently made it necessary for a state to anticipate the attack of another state 
by itself striking first. Thus an act of aggression of the most flagrant charac- 
ter might, in the eye of the state committing it, take on a defensive character 
and be no more than a wise measure of precaution against the future.® This 
interpretation of self-defense was, as will appear later, capable of being ex- 
tended into the most remote fields; but even when limited to the issue of 
immediate danger of attack it made it impossible to determine which of two 
states first set in motion the forces, or created the conditions, which gave to 
the other the right of self-defense. Germany, for example, might maintain 
that mobilization by Russia in July 1914 created the immediate necessity of 
self-defense; Russia might maintain that Germany “began the war” by its 
formal declaration of hostilities. There was no legal answer to the question of 
responsibility, and the conclusions of the Commission on the Responsibility 
of the Authors of the War, established at Paris in 1919, must be looked 
upon as a political rather than a judicial decision.® 

Since war itself was normally an act of alleged self-defense, it happened 
on occasion that in the course of a war a belligerent might be led to violate 
the rights of third states, neutral to the conflict, under plea of military neces- 
sity. In 1807 the British Government, having reason to believe that France 
and Russia would coerce Denmark to join in the war then under way, or that 
in any case Denmark would be unable to resist the seizure of its fleet by 
Napoleon, called upon Denmark to deliver up the fleet under a promise that 
it would be restored at the end of the war; and when Denmark refused to 

* See below, p. 231. 

Napoleon at the gates of Moscow in 1812 seems to have regatded his attack upon 
Russia as a defensive war, 

® For the report of the Commission, see Am, Journal, Vol. 14 (1920), 95. 
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accede to this demand, the British Government undertook to shell the port 
of Copenhagen and seize the fleet.' The more serious step of the invasion of 
Korea by Japan during the war with Russia in 1904 to prevent its coming 
under the control of the enemy was justified by Japan on similar principles of 
self-defense.® 

The violation of the neutrality of Belgium by Germany in 1914 furnishes 
an extreme instance of this form of alleged self-defense. The act must be 
judged both by the obligations of the treaty of 1839 and by the provisions 
of general international law. The breach of the treaty of 1839 was without 
doubt the more serious offense, in that it involved a greater degree of bad 
faith, since the treaty had been entered into in anticipation of just such 
circumstances as induced the German Government to repudiate it. But inde- 
pendently of the treaty there was the customary law of neutrality, possessing, 
in addition to the authority of long usage, the formal sanction of the Hague 
Convention Relating to the Rights and Duties of Neutral Powers in War on 
Land.® As overruling both these forms of obligation, Germany set forth the 
principle of necessity based upon the primary right of self-preservation.'® 
A more ruthless German Government did not concern itself to placate the 
public opinion of neutral nations when it decided to strike at the enemy 
more effectively by first invading Norway, Denmark, I-Iolland, Belgium and 
Luxemburg in 1940. The attack by Russia upon Finland in 1939 appears to 
fall witliin this class of measures of defense, Finland being the innocent 
victim of Russia's desire to anticipate an attack by Germany notwithstand- 
fiig the recently signed pact of non-aggression between the two countries. 

I If the right of self-defense against direct attack justified immediate re- 
course to whatever measures of resistance might be available to the state 
attacked, it was also recognized that a state would be equally justified in 
taking such measures as the occasion might require to defend itself against 
armed bands of irresponsible individuals who might happen to cross the 
border and commit acts of depredation. Cases of this kind occurred quite 


r The act has been variously commented upon by writers, some, as HaU and Westlake, 
excusing it, others condemning it, and again others finding extenuating circumstances. See 
Slowell, rntervention in Internationa Law, pp. 409 S. 

® The justification may be examined in the light of the subsequent fate of Korea. 

“ See below, p. 633. 

The statement of the chancellor. Von Betbmann-Hollweg, has become historical. 
Speaking before the Reichstag on August 4, he said: “Gentlemen, we are now in a state 
of necessity, and necessity knows no law I Our troops have occupied Luxemburg, and 
perhaps are already on Belgian soil. Gentlemen, that is contrary to the dictates of in- 
ternational law. It is true that the French Government has declared at Brussels that 
France is willing to respect the neutrality of Belgium as long as her opponent respects it. 
We knew, however, that France stood ready for the invasion. France could wait, but we 
couid not wait. A French movement upon our flank upon the lower Rhine might have 
been disastrous. So we were compelled to override the just protest of the Luxemburg 
and Belgian Governments. The wrong — I speak openly — that we are committing we will 
endeavor to make good as soon as our military goal has been reached. Anybody who is 
threatened, as we are threatened, and is fighting for his highest possessions, can have only 
one thought— how he is to hack his way through." Stoweil, Diplomacy of the War of 
tgx4, p, 44s, n. 2. The justification offered must be weighed in the balance of general 
pubiic morality rather than in that of strict law. For a discussion of the views of German 
publicists, see de Visscher, Bdghm’s Case : A Juridical Inquiry. 
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frequently during the nineteenth century, and they would doubtless have 
attracted little notice but for the fact that the political relations between the 
two countries were already somewhat strained, so that the measures of de- 
fense taken against the irresponsible groups appeared to be in excess of the 
necessities of the situation. Could a state, in anticipation of such an attack, 
or in punishment of its commission, invade the territory of its neighbor? Two 
conditions were said to attend the exercise of this form of self-defense: first, 
that the necessity of self-defense should be of the very gravest character; 
and second, that the state whose territory was violated should be either 
unwilling or unable itself to prevent the commission of the threatened act. 

In 1837, during the progress of a rebellion in Canada, the Canadian Govern- 
ment, in order to anticipate an attack upon its territory by insurgents estab- 
lished upon an island in the Niagara River through which ran the boundary- 
line between Canada and the United States, despatched a force across the river 
to a point on the American side from which the insurgents were obtaining 
supplies, and captured and destroyed a small boat, called the Caroline, killing 
two of the crew in the act.'^ In answer to the protest of the American Gov- 
ernment against this invasion of its territory, Great Britain put forth in 
justification the imperative needs of self-defense, which required immediate 
action.'®) In 1916, following a raid upon American territory by Francisco 
Villa and a body of insurgents, a column of American troops was despatched 
in hot pursuit. General Huerta, the de facto president of Mexico, was notified 
of the act; but no pretense was made of awaiting his permission, on the 
ground that the very inability of Huerta to suppress the insurgents justified 
the action taken by the United States. After spending several months in an 
unsuccessful attempt to locate the bandits, the American troops were with- 
drawn.'' The problem has of late been presented in a new form along the 
northern boundaries of Greece, except that it would probably be incorrect to 
refer to the incursions as the act of irresponsible groups. 

Just as the system under which each slate was responsible lor its own de- c. Seif- 
fense made it necessary at times for a state, in the presence of an impending 
threat of attack, to anticipate the attack by itself striking first, so it led indirect 
naturally to the formulation of national policies which took a long-range view Sf'l^ttack 
of the defense of the state and sought to forestall conditions which, if allowed 
to develop, might become in time a source of danger. In some cases the pos- 
sibility of future attack was so remote as to be meaningless had there been 
in existence an international organization capable of protecting its individual 
members should the contemplated danger prove to be a reality. But failing 
such an organization it became the most vital problem of statesmanship to 
look to the future and to study the political activities of other states in order 

Moore, Digest, II, § 217. 

Webster’s statement that the necessity of self-defense in such cases should be 
“instant, overwhelming, and leaving no choice of means, and no moment for deliberation” 
has became historical, although doubtless not tenable in its literal form. 

i®For a discussion of principics, see A. S. Hershey, “Incuisions into Mexico and the 
Doctrine of Hot Pursuit,” Am. Journal, Vol. 13 (1919), 537. 
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to discover in them any possible elements of danger. The underlying prin- 
ciple, as Secretary, Root put it on the eve of the first World War, was “the 
right of every sovfflcign state to protect itself by preventing a condition of 
affairs in which it will be too late to protect itself.” ’ ^ 

The most important question of the nineteenth century in this field was to 
determine how far a nation might build up within and around itself military 
and naval defenses as a barrier against possible future attacks, and at what 
point a neighboring state was justified in regarding such armaments as con- 
stituting impending danger of attack. Defensive armaments have an equal 
value for offensive purposes, and it was obviously impossible for one state to 
take the word of its neighbor that elaborate preparations for self-defense 
contained no concealed intention of aggression. The problem was an old one. 
Grotius vigorously denounced the “intolerable doctrine of some writers, that 
by the law of nations we may rightly take arms against a power which is 
increasing, and may increase so as to be dangerous.” Equity, he held, was 
entirely opposed to the idea that the possibility of being attacked gives us 
the right to attack on our part; it was only when there was just ground of 
war on other counts that the growing strength of a rival might properly influ- 
ence a decision to make war. Vattel rendered a similar decision upon the 
abstract question, with the even more ambiguous qualification that evidences 
of injustice or ambition on the part of a neighbor whose power was growing, 
indicated by the slightest wrong inflicted upon another state, were sufficient 
to justify anticipating his probable designs.^” Such were the theories of the 
jurists. But in the meantime practical statesmen, as Vattel himself confessed, 
paid but little attention to their teachings, and confined themselves to the 
formation of treaties of alliance and of guarantee and to the maintenance of 
the political equilibrium of Europe. 

The doctrine of the necessity of a balance of power between the leading 
states as the basis of mutual self-protection dominated the international rela- 
tions of the nineteenth century. Vattel had regarded it as an essential condi- 
tion of the maintenance of order and the preservation of liberty within the 
European system. By the balance of power, he wrote, is meant “an arrange- 
ment of affairs so that no state shall be in a position to have absolute mastery 
and dominate over others.” The Congress of Vienna in 1815 rearranged the 
map of Europe with that object in view. The Crimean War of 1854 was 
undertaken by Great Britain and France from a conviction that the protec- 


“It is well understood," said Senator Root in 1914, 'That the exercise of the right of 
self-protection may and frequently does extend in its effect beyond the limits of the terri- 
torial jurisdiction of the state exercising it. The strongest example probably would be 
the mobilization of an army by another power immediately across the frontier. Every 
act done by the other Power may be within Us own territory. Yet the country threatened 
by the state of facts is justified in protecting itself by immediate war. The most common 
exercise of the right of self-protection outside of a state’s own territory and in time of 
peace is the interposition of objection to the occupation of territory, of points of strategic 
military or maritime advantage, or to indirect accomplishment of this effect by dynastic 
arrangement.” Am. Journal, Vol. 8 (1914}, 42?. 

D« jure belli ac facis, Eng. trans., Bk. 11 , Chap. I, § XVII. 

Droit des Gens, Eng. trans., Bk. Ill, §§ 42-45. 
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tion of the Ottoman Empire within its existing boundaries was of vital 
importance for the maintenance of the balance of power among the states of 
Europe. The Congress of Berlin in 1878 felt the necessity of keeping the 
dying sultanate in existence as a check upon Russia. The culmination was 
reached in the delicately adjusted balance between the Triple Alliance of 
Germany, Austria-Hungary, and Italy, and the Dual Alliance of France and 
Russia, the latter subsequently enlarged into a Triple Entente by the qualified 
accession of Great Britain. Stripped of their trappings, these alliances were 
based upon the fundamental law of self-defense under a system of interna- 
tional relations in which each state was left to shift for itself, choose helpers 
where it could get them, watch with a suspicious eye the slightest rise and 
fall of the political balance, and be ready to strike, as Germany did in 1914, 
when it appeared prudent to prevent in advance a possible future disaster.^ ^ 

Taken thus, self-defense had obviously no legal limitations. 

The establishment of the League of Nations in 1920 might have been Seif-dcfenso 
expected to have far-reaching effects upon the practical application of the 
right of self-defense. The guarantee of mutual defense contained in Article ro League of 
of the Covenant seemed to assure to the weak as well as to the strong the 
protection of an organized community. The provisions of Article ii making 
war and the threat of war the common concern of the whole League promised 
to give rise to a sense of collective responsibility which would put an end to 
the paradoxical situation of great powers remaining neutral in the presence 
of acts of aggression. The procedures of peaceful settlement came close to 
making all war illegal, while the provision for the application of sanctions 
contained in Article 16 would have reduced the necessity of self-defense to 
the narrowest limitations.^® 

But it was one thing to proclaim principles of cooperative defense and 
another thing to create confidence in their observance. The test came when 
the effort was made to bring about the reduction of armaments contemplated 
in Article 8 of the Covenant. Obviously unless some system of pooled arma- 
ments could be adopted, or some fixed ratios of separate national armaments 
established, the system of collective security could not be expected to replace 
individual self-defense for those powers which were in a position to maintain 
elaborate armaments. The Washington Conference of 1921-1922 sought to 
bring about mutual reductions according to definitely assigned ratios ap- 
plicable to the powers participating in the Conference. But the reductions 
agreed upon merely eliminated competition in particular classes of ships 
without modifying the existing function of armaments as instruments of 
individual self-defense rather than of general cooperative defense.'® Collec- 

On the subject of the balance of power in recent years, see Friedrich, Foreign PoUcy 
in the Making: The Search for a New Balance of Power. 

i®The so-called loophole left in Article 15 of the Covenant would have been of little 
actual importance if the members of the League had been able to maintain a united 
front in upholding the other principles of the Covenant. Article ii practically closed the 
opening. See below, p. 520. 

See, on this point, “Conference on the Limitation of Armaments; Report of the 
American Delegation,” Am. Journal, Vol. 16 (igaa), ijg. 
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live security was obviously a condition precedent to disarmament, as em- 
phasized so frequently at Geneva in the discussions of the League.®" But on 
the other hand a limitation of armaments was an equally necessary condition 
precedent to collective security. The inability of the leading powers to put 
the two measures into effect simultaneously left the problem of competitive 
armaments in relation to national self-defense practically where it was at 
the beginning of the twentieth century. 

The question of the right of self-defense entered into the negotiations 
attending the conclusion of the Treaty for the Renunciation of War signed 
at Paris in 1928. The Pact of Paris, known popularly as the Kellogg-Briand 
Pact, sought to substitute for the more specific commitments of the Covenant 
of the League of Nations a broad general condemnation of recourse of war 
for the solution of international controversies and a renunciation of war “as 
an instrument of national policy.” The text of the treaty made no reference 
to the right of self-defense; but a qualification to that effect was set forth in 
identic notes of June 23, 1928 addressed by Secretary Kellogg to the states 
invited to sign the document. “There is nothing,” said the notes, “in the 
American draft of an anti-war treaty which restricts or impairs in any way 
the right of self-defense. That right is inherent in every sovereign slate and 
is implicit in every treaty. Every nation is free at all times and regardless of 
treaty provisions to defend its territory from attack or invasion and it alone 
is competent to decide whether circumstances require recourse to war in self- 
defense.” The qualification was a broad one, and it was not clear whether 
self-defense, as interpreted by each nation for itself, could be kept within the 
strict limits of a direct attack upon the territory of the state, limits corre- 
sponding roughly to those imposed upon the right of self-defense under 
municipal law.®® No provision was made for a collective decision of the signa- 
tories in respect to the facts of a particular case. 

During the years between the adoption of the Pact of Paris and the out- 
break of the second World War numerous efforts were made to draw a work- 
ing distinction between wars of aggression and wars of self-defense. After the 
outbreak of the second World War, when plans for a more effective interna- 
tional organization were being studied, it was dear that the right of self- 
defense must still be recognized, but that it should be held within rigid limits. 
The Inter-American Juridical Committee, in proclaiming the principle that 
the community of nations must alone have the right to use force to prevent 
or resist aggression, added: “Resistance by a nation to aggression must be 
limited to the defense of its territory pending effective action by the commu- 

20 See Zimmern, The League of Nations and the Rule of Law; League of Nations, 
Ten Yeats of World CoSperalion, Chap. II, “The Organization of Peace and Disarma- 
ment”; Geneva Institute, Anarchy or World Order. 

21 See Miller, The Peace Pact of Paris, pp. 213 ff.; Q. Wright, “The Meaning of the 
Pact of Paris,” Am. Journal, Vol. 27 (1933), 39. 

22 The danger that the qualification might be abused was pointed out at the time of 
the negotiations attending the treaty; but tlie American Secretary of State thought that 
it was not “in the interest of peace that a treaty should stipulate a juristic conception 
of self-defense.” Yet it is only juristic conceptions that can in the end establish law 
between states. 



THE RIGHT OF NATIONAL EXISTENCE 235' 

nity of nations.” Whether nnder modern conditions the right of self-defense | 
is of any practical value unless accompanied by armaments which would! 
conflict with the principle of cooperative defense is a question outside the scope? 
of strict law. National traditions would appear to be too strong to dispense 
with the necessity of asserting a right so deep-rooted in the traditions of 
international law. Article 51 of the Charter of the United Nations provides 
that nothing in the Charter shall impair the “inherent right of individual or 
collective self-defense” if an armed attack occurs against a member of the 
United Nations. The term “collective self-defense” is novel, being inserted 
with the object of assuring the maintenance of the inter-American regional 
system and the policy of hemispheric defense set forth in the Act of Habana of 
1940 and in the Act of Chapultepec of 1945.®'* It is clear, however that both of 
the cases contemplated by the Charter have in mind self-defense of the most 
restricted character, since it is expressly provided that the measures thus 
taken shall be immediately reported to the Security Council and shall be 
permissible only until the Security Council has taken the measures necessary 
to maintain international peace and security.*® 

I The right of self-defense against indirect or future menace of attack is the 
principle underlying the assertion of the Monroe Doctrine, both in its orig- 
inal unilateral form and in its more recent derivative form of continental 
defense. ^Sympathy with the struggle of the Spanish American states for 
indepenaence undoubtedly played a part in determining the stand taken by 
the United States, and the commercial interests of the country were not over- 
looked. But more important in the mind of President Monroe and his advisers 
was the fact that the extension to the American hemisphere of the system 
represented by the Triple Alliance would be “dangerous to our peace and 
safety.” To the United States of 1823 its isolated geographical situation was 
an asset of the greatest value for national protection, and hence it became 
a matter of urgent self-defense to forestall the reestablishment upon the 
American continent of powers whose presence would entail for the United 
States the burden of defensive armaments and a possible entanglement in 
conflicting alliances. The American continents were, said President Monroe, 
“henceforth not to be considered as subjects for future colonization by any 
European powers.” That disposed of the possibility of further efforts to 
secure a foothold upon the continent on the ground of its being unoccupied 
territory. At the same time while disclaiming any intention to interfere with 

Recommendations and Reports, p. 46. Compare Principle 7 of The International 
Law of the Future, where it is laid down that: “Each State has a legal duty to refrain 
from any use of force and from any threat to use force in its relations with another 
State, except as authorized by the competent agency of the Community of States; but 
subicct to immediate reference to and approval by the competent agency of the Commu- 
nity of States, a State may oppose by force an unauthorized use of force made against 
it by another State.’’ 

The Inter-American Treaty of Reciprocal Assistance, signed at Rio de Janeiro, Sep- 
tember i, 1947, is based upon the integration of the regional system with the universal 
system of the United Nations, See Appendbr F. 

For comment upon the scope of Act. 51 of the Charter, see Goodrich and Hambro, 
Charter of the United Nations, pp. 51 fi. 
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“the existing colonies or dependencies of any European power,” President 
Monroe made it clear that in the case of those governments which had 
declared their independence and maintained it and whose independence had 
been acknowledged by the United States “we could not view any interposition 
for the purpose of oppressing them, or controlling in any other manner their 
destiny, by any European power in any other light than as the manifestation 
of an unfriendly disposition towards the United States.” 

Throughout the rest of the nineteenth century the Monroe Doctrine con- 
tinued to be regarded by the United States as a bulwark of national defense, 
although a number of the applications of the doctrine appeared to other 
states to have a somewhat remote connection with the original purpose of the 
Doctrine. The most direct challenge came from France in 1863 when an 
attempt was made by Louis Napoleon to impose a monarchical government 
upon Mexico. Spain challenged the Doctrine by annexing Santo Domingo 
in i86r and by threats against the territorial integrity of Peru in 1864.’*® 
In each case the challenge was successfully met. Great Britain was believed 
to be challenging the Doctrine in 1895 by refusing to arbitrate a boundary 
dispute with Venezuela; and the American Secretary of State was led to 
make the bold assertion that “the United States is practically sovereign on 
this continent, and its fiat is law upon the subjects to which it confines its 
interposition." Great Britain, Germany, and Italy raised the issue of the 
Doctrine in 1902 by the use of armed force to collect debts from Venezuela. 
The claims were arbitrated, and only in Germany was there manifest any 
disposition to challenge the Doctrine itself.®" In 1912 the United States im- 
posed a formal interdiction against the suggested lease of Magdalena Bay by 
Mexico to Japan.” 

In view of the discussions attending the application of the Monroe Doc- 
trine in the Venezuelan controversy of 1895 the United States was led to 
enter a reservation to the Convention for the Pacific Settlement of Interna- 
tional Disputes, adopted at The Hague in 1899, disclaiming any intention of 
departing from its traditional policy of non-interference in the political affairs 
of foreign states or from its traditional attitude towards purely American 
questions.®-* This reservation was interpreted by President Roosevelt as an 
acquiescence of the other powers in the Monroe Doctrine; and it was re- 
peated at the time of signing the revised convention at The Hague in 1907. 
The negative policy of non-interference in European political affairs, which 
was a regular accompaniment of the Monroe Doctrine, obviously raised no 

28 For the text of that part of President Monroe’s address to Congress, Dec. 3, 1823, 
in which the doctrine is stated, see Moore, Digest, VI, 401. For a history of the doctrine, 
see ibid., VI, §§927-969; Semis, The Latin American Policy of the Vnited States, Nos. 
IV-VII; Perkins, Hands Off. 

*rFor details, see Perkins, Hands Off, Chap. IV. 

28 Perkins, op. cit.. Chap. IV. 

28 Moore, Digest, VI, 533. Perkins, op. cit.. Chap. V. 

88 See Rippy, Latin America in World Politics, XI; and for a critical estimate of the 
alleged ultimatum to Germany, Perkins, op. cit.. Chap VI. 

81 Hackworth, Digest, 437. 

82 Moore, Digest, VI, 594. For comment, see Perkins, op. cit., 202. 



THE RIGHT OF NATIONAL EXISTENCE 2 37 

question of conflicting internatioflal rights and needed no acquiescence from 
other states,’® On the other hand the positive features of the Doctrine, the 
ban against territorial encroachments upon the Central and South American 
States was a standing restriction upon the freedom of action of European 
states in dealing with those states. Whether their silence in overlooking the 
reservation attached to the Hague Convention could be properly interpreted 
as acquiescence was an open question.®'* 

The drafting of the Covenant of the League of Nations in 1919 raised the 
question of the effect of the obligations assumed under Articles 10-16 upon 
the Monroe Doctrine. On the one hand it was argued that the guarantees 
contained in the Covenant amounted to a ■world-wide adoption of the Monroe 
Doctrine and that therefore there was no incompatibility between them and 
the doctrine. Against this position it was claimed that under the Covenant 
the United States would give up its right of individual action in circumstances 
calling for the application of the Monroe Doctrine, while European powers 
would Acquire a joint right to take the collective action contemplated by the 
Covenant. In deference to these objections the draft Covenant was amended 
so as to provide (Article 21) that “nothing in this Covenant shall be deemed 
to affect the validity of international engagements, such as treaties of arbitra- 
tion or regional understandings like the Monroe doctrine, for securing the 
maintenance of peace.” Whether this article, conceding to the United States 
a privileged position in respect to questions affecting the American continent, 
could have been reconciled with other provisions of the Covenant (Articles 
10, II, 16) was never determined in consequence of the failure of the United 
States to join the League.” 

Down to the year 1936 the Monroe Doctrine had always been regarded by 


33 The policy of isolation, as a measure of self-protection, dates from Washington’s 
farewell address of September 17, 1796. Its connection with the Monroe Doctrine is 
accidental rather than essential, so that occasional departures from it, as in the signature 
of the General Act of the Algeciras Conference of 1906, in no way weakened the assertion 
of the Monroe Doctrine. Compare, however, the alleged connection of the two policies, 
in the Senate debates attending the rejection of the Treaty of Versailles, 1919-1920, 

3 >In 1914 Senator Root stated that "the doctrine is not international law, but it rests 
upon the right of self-protection and that right is recognised by international law.” Am. 
Journal, Vol. 8 (1914), 427. Again, in 1923, Secretary Hughes asserted that the doctrine 
"is not a part of international law, maintained by the consent of civilized powers and 
alterable only at their will.” Am. Journal, Vol. 17 (1933), 611. In both these cases, 
however, stress was being laid upon the fact that the Monroe Doctrine originated as a 
policy of self-defense and continued to be maintained by the United States without 
assistance from other states. Such, however, has been the case with many rules of inter- 
national law which, beginning as assertions of individual claims, have in time been 
acquiesced in by other states. 

33 It should be observed that in Mexico’s note of acceptance, September 11, 1931, of 
the invitation of the League of Nations to become a member it was stated that Mexico 
“has never recognized the regional understanding mentioned in Article 21 of the Cove- 
nant”; but the Assembly of the League, in declaring Me.dco a member on September 12, 
was able to note the fact that Mexico “agrees without reservation to enter the League 
on the terms announced.” For comment, see M. O. Hudson, “Mexico’s Admission to 
Membership in the League of Nations,” and F. M. Brown, “Mexico and the Monroe 
Doctrine,’ Am. Journal, Vol. 26 (1932), 114, 117. For the general question of the rela- 
tion of the Monroe Doctrine to the pro'vision.s of the Covenant of the League, see Ray, 
Commentaire, pp. 371 ff.; Perkins, Hands OS, Chap. VIII, which gives the reaction in 
the United States to the problem. 
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the United States as its own distinctive national policy, as a sacred national 
heritage which it was hoped that other nations would respect, but which the 
United States was prepared to maintain and defend against all the world. 
The unilateral character of the Doctrine, however, did not prevent it from 
being regarded by the other American States during the greater part of the 
nineteenth century as their own shield of defense.®® Doubts of the altruistic 
intentions of the United States came later; and when at the opening of the 
twentieth century President Roosevelt announced the principle of an “inter- 
national police power” as a means of putting an end to conditions which 
might lead to intervention by European powers, the new corollary to the 
Monroe Doctrine came to be regarded by other American states as a form 
of intervention equally if not more objectionable than the intervention it was 
intended to prevent.®’ During the decade succeeding the establishment of the 
League of Nations the refusal of the United States to accept the obligations 
of the Covenant was accompanied by renewed assertions of the unilateral 
character of the Monroe Doctrine. Secretary Hughes stated in 1923 that “as 
the policy embodied in the Monroe Doctrine is distinctively the policy of the 
United States, the Government of the United States reserves to itself its def- 
inition, interpretation, and application.” 

The following decade, however, this exclusive attitude was abandoned, 
and in 1936, at Buenos Aires, and again in 1938 at Lima, the United States, 
aided by Brazil and other American States, succeeded in converting the 
unilateral policy into a multilateral one, supported by all of the American 
republics. The Convention of 1936 provided in broad terms that “in the event 
that the peace of the American Republics is menaced,” there should be con- 
sultation for the purpose of finding methods of peaceful cooperation.*® The 
Declaration of Lima of 1938 was more specific, setting forth the principles of 
“continental solidarity” and reaffirming the determination of the American 
republics to defend them “against all foreign intervention or activity that 
may threaten them." Two years later, at the Meeting of Foreign Ministers 
at Habana in 1940, the continentalization of the Monroe Doctrine reached 
its most explicit form in a declaration “that any attempt on the part of a 
non-American State against the integrity or inviolability of the territory, the 
sovereignty or the political independence of an American State shall be con- 
sidered as an act of aggression against the States which sign this declara- 
tion.”®’ The Convention on the Provisional Administration of European 

I 

See Alvarez, The Monroe Doctrine, Chaps. VII, IX. 

sr Criticism was, however, slow in developing, and it does not appear that the inter- 
vention in the Dominican Republic in 1904 met with any open opposition. See Bemis, 
Latin American Policy of the United Slates, VII. 

See Am. Jovrnal, Vol. it {1923)1 PP- 61I1 616. 

Intel-national Conferences of American States, 1933-1940, p. 188. For comment see 
C. G. Fenwick, “The Inter-American Conference for the Maintenance of Peace,” Am. 
Journal, Vol. 31 (1937), p. zoi. 

^"International Conferences, 1933-1940. p. 308. For comment, see C. G. Fenwick, 
“The Monroe Doctrine and the Declaration of Lima," Am. Journal, Vol, 33 (1939)1 

p. as?. 

^ International Conferences, 1933-1940, p. 360. 



THE RIGHT OF NATIONAL EXISTENCE 239 

Colonies and Possessions in the Americas, signed at the same meeting, an- 
nounced the refusal of the American states to recognize any transfer of the 
sovereignty or control over any of the territories from one non-American state 
to another and the right of the American states “as an international commu- 
nity” to take the territories under their provisional administration.*® The 
provisions of the Habana declaration on reciprocal assistance were repeated 
in the Act of Chapultepec of 1945.*^ 

One of the most important and difficult problems confronting the Confer- 
ence at San Francisco which drafted the Charter of the United Nations was 
the position of regional organizations such as the Union of American States, 
in relation to the world organization. In respect to the question of continental 
defense against an attack by a non-American power, the new Charter goes 
beyond the Dumbarton Oaks Proposals, Article 51 recognizing “the inherent 
right of individual or collective self-defense if an armed attack occurs against 
a Member of the United Nations,” although the right can only be exercised 
until such time as the Security Council has taken the measures necessary to 
maintain international peace and security. The Charter thus respects both the 
original Monroe Doctrine and its continentalized form to the extent which is 
compatible with a universal system of collective security.** The Treaty of Rio 
de Janeiro of 1947 merely confirms the coordination of the regional and 
the universal systems.*® 

Doctrines of self-defense parallel to the Monroe Doctrine were to be found 
in the foreign policies of a number of the leading states. With the building 
of the Suez Canal Great Britain came to regard the passage to India' by way 
of the Mediterranean and the Suez Canal as an essential link in the chain of 
empire communications and was prompt to oppose the threatened establish- 
ment of Russian and German naval bases in the immediate neighborhood.*® 
Further, in the reply of the British Foreign Office to the communication of 
Secretary Kellogg submitting the draft treaty for the renunciation of war 
it was explicitly stated as a condition to the acceptance of the treaty by Great 
Britain that “there are certain regions of the world the welfare and integrity 
of which constitute a special and vital interest for our peace and safety. His 
Majesty’s Government have been at pains to make it clear in the past that 
interference with these regions cannot be suffered. Their protection against 

Ibid., 373. 

Final Act, VIII. Congress and Conference Series, No. 47, p. 30. 

For comment, see above, note 23. 

For the text of the treaty, sec Appendix F. 

*0 ‘‘The objection of England in 1911 to the occupation of a naval station by Germany 
on the coast of Morocco; the objection of the European Powers generally to the vast 
force of Russia extending its territory to the Mediteiranean; the revision of the Treaty 
of San Stefano by the Treaty of Berlin; the establishment of buffer states; the objection 
to the succession of a German prince to the throne of Spain; the many forms of the 
Eastern question; the centuries of struggle to preserve the balance of power in Europe; 
all depend upon the very same principle which underlies the Monroe Doctrine; that is 
to say, upon the right of every sovereign state to protect itself by preventing a condition 
of affairs in which it will be too late to protect Itself.” Senator Root, "The Real Monroe 
Doctrine,” Am. Journal, Vol. 8 (1914), 427. Compare Secretary Hughes’s statement in 
1923: “They [the American states] have, of course, corresponding rights of self-defense, 
but the right is individual to each.” Ibid., Vol. 17 (1923), 611. 
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attack is to the British Empire a measure of self-defense.” France mani- 
fested from the opening of the twentieth century a serious concern that the 
communications with its African colonies be secured against danger of inter- 
ruption in the event of war. Japan entered upon its war with Russia in 1904 
upon grounds similar to those underlying the Monroe Doctrine, believing that 
the too near presence of Russia in the Liaotang Peninsula made more difficult 
the defense of the empire and its interests in Manchuria; and during the 
decade of the nineteen-thirties Japan sought to justify its action in China 
upon grounds related to self-defense. 

While it is the primary purpose of the United Nations to protect its mem- 
bers against acts of aggression, it is to be expected that during the period 
when the organization is still interpreting its principles and planning its 
methods of cooperative defense, individual states should continue to have 
recourse to measures of self-defense not denied to them by the provisions of 
the Charter. Of such character was the financial aid given by the United 
States to Greece and to Turkey to enable them to resist attacks by lawless 
tands aided by forces from without the state. Whether the assistance given 
to those bands by the neighboring state constituted an act of aggression was 
a question which could be answered in due time by the Security Council 
when the immediate danger was over. 

Under what circumstances may a stale, in defense of its national security 
against future danger of attack or in defense of law and order in the commu- 
nity and of its own domestic peace, interfere in the i nternal or foreign affa irs 
of another state, whether for the purpose of putting an end to conditions of 
misgovernment or for the purpose of forcing a change in the policies of the 
government which are alleged to be detrimental to the welfare of the interven- 
ing state? The problem is an old one, taking (different forms with the varying 
conditions of different ages. Within the past century and a half it has pre- 
sented itself from time to time in the form of an alleged “right of interven- 
tion” asserted by the intervening state as a corollary of the broader right of 
self-defense. War was one form of defense. A state, finding conditions in a 
neighboring country a meiliioe lu its 'secmity, could declare war, and after 
defeating the offending state it could impose terms of peace which would 
prevent the recurrence of the offense. But war was a drastic remedy, and it 
had at times a way of getting out of hand. Much simpler was it, if Ihe drcum-_ 
stances permitted, to attempt to obtain redress by^verturning the offending 
^oyennngnt-or by~oIherwise”~coercing it to’Thodify its domestic or foreign 
policies. Obviously this could only be done if the intervening state was so 
much more powerful than the offending state that the latter would prefer to 
submit to the terms imposed upon it rather than accept the challenge of war 
and risk losing far more than would otherwise be demanded of it. 

Intervention thus involved a conflict of two fundamental principles of inter- 
national law, the right ofjelfidefense-on the. part _of the complainant state 
and the right of self-government or “independence” on the part of the state 
Miller, The Peace Pact of Paris, 198 
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against which the complaint was brought. For the solution of the conflict 
international law had, at the time, no acceptable remedy. The intervening 
state alleged wrongful conduct on the part of its neighbor. The neighbor 
denied the charge and asserted the arbitrary and illegal interference with its 
domestic affairs. Each was the judge in its own case, and the international 
community had not yet reached a stage of organization at which it might 
have been possible to assert the obligation upon the parties of recourse to 
peaceful settlement.^® 

t-It was with the outbreak of the French Revolution that the conflict of the 
two principles of self-defense and independence began to take its modern 
shape. Austria and Prussia saw in the revolution a threat to the peace of all 
Europe. They had tlie right, as they saw it, to intervene to prevent the spread 
of ideas which would incite all Europe to revolt and anarchy. France resisted 
and proclaimed in 1792 a practical declaration of war against the conserva- 
tive world. At the close of the Napoleonic wars the Congress of Vienna of 
1815 boldly reorganized the domestic governments of France, Spain, and 
Portugal in the interest of a stable and conservative regime.>In 1820 the 
Triple Alliance, acting in the name of the larger Holy Alliance, undertook at 
Troppau to excommunicate from the family of nations “slates which have 
undergone a change in government due to revolution, the results of which 
threaten other states”; and they pledged themselves, if immediate danger 
threatened, to have recourse if necessary to arms “to bring back the guilty 
state into the bosom of the Great [Holy] Alliance.” On the basis of this 
principle Austria intervened to suppress uprisings in Italy in 1821, Prance 
intervened for a similar purpose in Spain in 1823, and plans were made to 
assist the Spanish government in recovering its rebellious colonies.'”' 

Intervention now succeeded to intervention, and it is difficult to classify the 
numerous cases which fill the pages of the history of Europe during the sec- 
ond and third quarters of the nineteenth century. Statesmen made no attempt 
to place their interventions upon a logical basis, or to draw a line between 
defense against the military power of a neighboring state and defense against 
domestic conditions within the state which might prove a source of danger 
at a later time. The widely varying circumstances of each case makes a 
critical estimate in terms of international law impossible. If the United States 

See, on this conflict of general principles, C. G. Fenwick, “Intervention; Individual 
and Collective,” Am. Journal, Vol, 39 (1945), 645. 

For a compendium of instances of intervention, see Stowell, Intervention in Interna- 
tional Law. On the law of the subject, see P. H. Winfield, “The History of Intervention 
in International Law,” British Year Booh III (1922-23), 130; “The Grounds of Inter- 
vention in International Law,” ibid., V (1924), 149. 

For the text of the famous, or perhaps infamous, Troppau Protocol, see Phillips, 
The Conjederation of Europe, 222. For the background, see Cresson, The Holy Al- 
liance, 99. 

A curious reversal of the policy of the Triple Alliance is now being witnessed in the 
efforts of the United States and other democratic states to resist the spread of com- 
munism. 

30 It was in reaction against these plans that the Monroe Doctrine was proclaimed, 
a doctrine of “non-intervention” in the sense of opposing the intervention of the Triple 
Alliance in the relations between Spain and its rebellious colonics which had been rec- 
ognized by the United States as independent. 
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proclaimed the Monroe Doctrine in resistance to plans of intervention by the 
Triple Alliance to assist Spain in recovering its rebellious colonies, no criti- 
cism was forthcoming when the Great Powers intervened on successive 
occasions to liberate Greece and the Balkan states from the yoke of Turkey. 
When, in 1849, Russia responded to the call of Austria to assist it in suppress- 
ing the revolt in Hungary, the intervention was regarded as a question 
between the two countries with which other states, certainly not the United 
States, were not concernedXTo intervene or not to intervene was a matter 
which each state decided for itself according to its military power and its 
national interests. The right of intervention and the obligation of non-inter- 
vention fell within the field of political action, Vnd jurists could do little more 
than find justification for what governments were doing by referring to the 
necessity of a summary procedure which, as one jurist expressed it, “may 
sometimes snatch a remedy beyond the reach of law.” 

‘ Numerous interventions took place during the nineteenth century . TO pn 
what were called in a broad way “grounds of humanity.” The OttomanEr^ 
pire, seeking to retain its hold over its rebellious vassal states and subject^ 
resorted to methods of suppression which shocked the conscience of Europe. 
In 1827 the Great Powers jointly intervened to secure the independence of 
Greece, and the battle of Nayarino may fairly be looked upon as the use of 
force by the community of natio^, acting through the intervening powers,’ 
in the interest of law and justice. In spite of the admission of tlie Ottoman 
Empire to participate in the public law and concert of Europe in 1856, inter- 
ventions again took place in i860 to protect the Christians of Mount 
Lebanon, in 1878 to secure the deliverance of the Balkan sfates 7 and in 1891- 
1896 following massacres in Armenia and }ii.Crete, Jurists discussed at length 
the possible technical' grounds In justification of these interventions, since 
they constituted .an interference in the domestic government of the misbehav- 
ing state and a violation of its right of independence.®* The international 
community had not as yet developed any machinery for the assertion of its 
higher right to maintain law and order. But while differing as to the technical 
grounds of intervention, jurists found no difficulty in responding to the higher 
appeal of a common humanity, and in conceding to a state the same right to 
protect the moral feelings of its people, shocked by the accounts of the 
massacres of their correligionists, that it had to protect their material 
interests. 

Intervention''with the object of protecting the state against conditions of 
continued misgovernment in a neighboring state was strikingly illustrated in 
the declaration of war by the United States against Spain in 1898. Interna- 

Sir Williai 4 Harcoutt, Letters oj Sistoricus, p. 41. 

The inability ofi the jurists to bring the subject of intervention -within the law was 
due to the inherent lawlessness of the syst^ of individual self-defense, in which each 
state was the judge of the extent to which its security was menaced and was free to take 
such action as its power might permit. See above, p. 229. The fact that at times a remedy 
was required “beyond the reach of the law” did not appear par^oxical to the jurists. 
They accepted the limitations of the law with complacency. 

52 See, for example, the discussion in Am. Journal, Vol. 6 (1912) , 186. 
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tional law had never explicitly recognized a right on the part of states similar 
to the common-law right of an individual to abate a nuisance. At the same 
time, in the absence of an international tribunal of compulsory jurisdiction, 
it was not possible for a nation to sue out a writ of injunction against a 
foreign state. In the judgment of the United States Government the condition 
of chronic rebellion in Cuba, accompanied by military repression of a par- 
ticularly odious character, as well as by the failure to establish proper 
sanitary measures against the spread of yellow fever, constituted a continuous 
disturbance to the peace of the United States.®® Whether war was the only 
available remedy was a question of public morality, not of positive law. The 
particular method of self-protection to be adopted under the circumstances 
was left by international law to the discretion of the injured party. 

Corresponding to the widely divergent attitudes of governments was the 
complete lack of agreement among jurists down to the time of the first World 
War as to the legal nature of intervention or its moral justification. Some 
jurists approached it from the point of view of the state intervening as a 
measure of self-defense, others took the side of the state whose independence 
was being violated. British and American jurists showed a tendency to defend 
intervention, while most Continental and Latin American writers rejected the 
alleged right or limited it sharply.®^ The establishment of the League of 
Nations in 1920, in restricting the right of self-help and in setting up the 
judgment of the League as against the arbitrary decision of the individual 
state, should have opened the way for the development of new rules of law. 
When, however, the League proved Itself unable to restrain aggression, new 
and more drastic forms of intervention appeared, marking the beginning of 
the general breakdown of law and order. 

In the Western Hemisphere the problem presented itself in a separate and 
distinct form. The United States, having intervened between Spain and Cuba, 
was led on to other forms of intervention in the interest of maintaining the 
principle of non-intervention. In 1904 President Roosevelt, confronted with 
the attempts of European states to collect debts due from American states 
by forcible methods, was led to announce the possible necessity on the part 
of the United States to exercise “an international police power.” ““ Numerous 
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Sec the address of President McKinley to Congress, April ii, i8g8. Moore, Digest, 

§909. 

•' ‘ The conflicting views o£ the jurists were reflected in the lack of agreement upon 
the very definition of Intervention. In popular use the term “intervention" included the 
interference of a third state in a war between two states, the interference of foreign 
governments between parties to a dvil war, and the interference of one government in 
the domestic or foreign affairs of another. To some writers the interference was only 
intervention when unwarranted; and this is doubtless the accepted attitude towards 
intervention at the present day. See Hyde, Int. Law, I, 246. But inasmuch as the rules 
of international law were ill-dciined in respect to measures of self-defense, what might 
be justifiable interference in the eyes of one state might be unwarranted interference in 
the eyes of another. Whether the consent of the existing government of a state would 
excuse intervention was, and still is, a matter of doubt, depending apparently upon 
whether the government represented the free choice of the people or was one maintain- 
ing itself in power by suppression of the opposition. 

<■'’ For the text of President Roosevelt’s pronouncement, made in the course of his 
Annual Message to Congress, December 6, 1904, see Moore, Digest, VI, £96. 
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interventions followed during the succeeding decades, many having little or 
no relation to the upholding of the Monroe Doctrine. Resistance in Latin 
America was general; but it was not until the Montevideo Conference of 
1933 that the Latin American states were able to obtain from the United 
States a qualified acceptance of the principle of non-intervention.’”’ The 
principle was accepted in more definite form at Buenos Aires in 1936 and 
it has since become one of the fimdamental principles of the inter-American 
system. The successive conventions and declarations do not, however, make 
clear the precise scope of the principle of non-intervention, nor do they meet 
the question whether measures taken by the inter-American community in 
the interest of protecting the peace of the hemisphere would avoid the con- 
demnation of intervention. A number of governments hold that the “interven- 
tion” condemned is the arbitrary interference of an individual state or a 
group of states, not the collective action of the whole group in accordance 
with rules of law.”® 

Intervention in time of civil war has formed the subject of numerous con- 
troversies. The principle of the Troppau Protocol was used to justify the 
intervention of third states on the side of a “legitimate” government based 
upon dynastic succession. Might democratic governments advance a similar 
claim to aid rebels who were seeking to establish constitutional regimes based 
upon the will of the people? They were reluctant to do so. The question was 
presented in a new form when, with the establishment of constitutional 
r6gimes, a de jure government was confronted with rebellion based upon its 
alleged failure to observe constitutional guarantees, or perhaps based upon 
nothing more than aj^sire on the part of the rebels to obtain control of the 
public offices. ImipaSjbie American republics, after long experience in inter- 
vention in time ofTcIvll war, adopted at Habana a convention setting forth 
the rights and duties of third states in such cases.”® It was agreed that third 
states should use all means at their disposal to prevent their inhabitants from 
participating in civil strife in neighboring states, that they should intern rebel 
forces crossing their boundaries and that they should forbid the traffic in 
arms except when intended for the Government while the belligerency of the 
rebels had not been recognized. 

(The intervention of third states in the civil war in Spain in 1936 came 
close to precipitating a general conflict.”® Germany and Italy intervened on 
the side of General Franco, Russia on the side of the Loyalists, while Great 
Britain and France enacted embargo measures against both sideSj^A Non- 

Convention on the Rights and Duties of States, Inl. Conferences of American States, 
I933-I94O1 P- I22' 

'"Additional Protocol relative to Non-Intervention, ibid., p. 191. The Protocol adds 
the words, “directly or indirectly, or for whatever reason." The preamble of the Act of 
Chapullepec, as well as the Declaration of Mexico, 1945, reverted to the earlier form. 

"■a See Am. Journal, Vol. 39 (i94S)i 64S, 661. 

Convention: Duties and Rights of States in the Event of Civil Strife, Int. Confer- 
ences of American States, 1889-1928, p. 435. 

”” See, on the legal aspects of the case, N. J. Padeltord, “International Law and the 
Spanish Civil War," Am. Journal, Vol. 31 (1937), 226; International Law and Diplomacy 
in the Spanish Civil Strife. 
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Intervention Committee was set up in London, seeking to maintain neutrality 
between the two parties. VPhe Council of the League of Nations adopted a 
resolution affirming the obligation of states to refrain from intervention in 
the internal affairs of another state; but no constructive rules of law were 
drawn up to govern similar cases in the future.®^^ It remained uncertain 
whether aid to a de jure government could be said to be an illegal act, 
although its consequences might be aid by other states to the rebels and the 
danger of war. 

The Charter of the United Nations, in imposing restrictions upon the arbi- 
trary use of force, clearly condemns the traditional forms of intervention as 
measures of self-help. Even the collective intervention of the United Nations 
as a body is prohibited, “in matters which are essentially within the domestic 
jurisdiction of any state,” exception being made of enforcement measures 
taken by the Security Council in accordance with the provisions of Chapter 
VII of the Charter. The scope of this provision of Article 2 awaits interpreta- 
tion in the light of changing conditions and new forms of intervention. In 
194s the Soviet Union intervened in Iran by giving support to rebels in 
Azerbaijan ; and the case was referred to the Security Council, which did not 
regard itself as intervening in the domestic affairs of Iran. In 1946 Great 
Britain and in 1947 Yugoslavia, Albania and Bulgaria were alleged to have 
intervened in Greece, the former by assisting the government against guer- 
rillas and the latter by assisting guerrillas against the government. The action 
of the United States in 1947 in making loans to Greece and Turkey was 
regarded by Soviet delegates to the United Nations as a form of intervention. 
The United States and Great Britain regarded the support given by the 
Soviet Union in 1947 to the Communist party in Hungary and other coun- 
tries as an unwarranted interference in the domestic affairs of that state. In 
none of these cases would action by the Security Council in the interest of 
maintaining peace come within the condemnation of intervention in the 
domestic affairs of the particular state. It would appear, however, that the 
Soviet Union would consider a decision of the United Nations to give to its 
International Atomic Energy Commission the right to conduct investigations 
in Russia as a violation of Article 2, ev%n if the veto were not available to 
forestall it. 

It has been common with governments to regard an insult to the national 
I honor as only less serious than a physical attack upon the state itself. The 
“right to respect,” as it is called, has been classed among the fundamental 
rights of states because states have come to regard manifestations of respect 
for the national flag and for the higher officers of the state as essential con- 
ditions of friendly relations. An affront to the honor of the state, an insult 
! offered to the symbols througl; which its personality is expressed appears to 
limply an attack upon 'the position of 'the' state in the international commu- 
|nity,' u^)oh its equality with bther sovereign states. The sharpest resentment, 

See C. G. Fenwick, “Can Civil Wars be brought under the control of International 
Law,” .Im Journal, Vol. 32 (1938I, S38 
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therefore, has always been shown in such cases, and at times the redress 
demanded has appeared to be out of all proportion to the offense. 

In the great majority of instances insults offered to the dignity or national 
honor of a foreign state are not the deliberate act of the government of the 
state hut rather the result of individual or mob violence beyond the power of 
the state to control, or they are the result of unauthorized acts on the part of 
subordinate officers of the state."® An instance in which the redress demanded 
for an insult to the national flag led to consequences far beyond the intrinsic 
character of the offense is to be seen in the Tampico incident between the 
United States and Mexico in 1914. After President Wilson had advocated a 
policy of patient waiting pending the restoration of stable political conditions 
in Mexico, he suddenly reversed his attitude in consequence of the temporary 
arrest of an American officer and crew in Tampico and appeared before 
Congress to ask its approval of drastic measures to be taken to demand re- 
dress for the insult offered to the American flag under whose protection the 
whale-boat had tied up at the wharf."" Congress thereupon acceded to the 
request of the President that he be permitted to “use the armed forces of the 
United Stales in such ways and to such an extent as may be necessary to 
obtain from General Huerta and his adherents the fullest recognition of the 
rights and dignity of . the United States.” As a result Vera Cruz was 
occupied, and war would doubtless have resulted if the Mexican Government 
had been in a position to resist. 

Even before the establishment of the League of Nations in 1920 interna- 
tional law yyas not altogether without precedents exemplifying, if not justify- 
ing, the common action of a group of states-hi self-defense against the lawless 
conduct of a particular state. Vattel had laid down the principle “that all 
nations may put down by force the open violation of the laws of the society 
which nature has e^blished among them, or any direct attacks upon its 
welfare.” Even if-a state’s own security was not threatened, such acts, if 
allowed to go unpunished, might have the the effect of undermining all law 
and reduce the whole international system to anarchy. The coalition formed 
against Napoleon in 1805 appears to have been influenced by such ideas, 
when it appeared that the rights of any state that stood in his way were 
being ruthlessly crushed under foot. Doubtless the violation of the neutrality 
of Belgium by Germany in 1914 and the ruthless use of the submarine 
against neutral commerce contributed to the coalition of thirty-one “Allied 
and Associated Powers” to protect themselves against a lawless nation which, 
if victorious, might use its power to oppress them."® But such collective inter- 

For the distinction between acts lor which a state is directly responsible and those 
for which it can only be held indirectly responsible, see below, pp 279 fi 

"" The position taken by the President is summarized in his addrem before Congress, 
April 20, 1914. Congressional Record, Vol. gi, p. 6908. 

Resolution approved April 22, Z914. For the text of the resolution see Hyde, Int. 
Law, II, § S 9 I' 

85 Droii des Gens, Eng. trans.. Intro., § 22. 

8" See the address of President Wilson, April 6, 1917, railing upon the Congress of 
the United States to declare war against Germany. 
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venlions, being put into effect after the commission of the unlawful act and 
being motivated by a variety of political interests on the part of the partici- 
pants could not be said to be acts of an organized community of nations. 

The establishment of the League of Nations in 1920 marked the inaugura- 
tion of a system of cooperative defense fundamentally at variance with the 
traditional system of individual defense. The Covenant pledged the members 
of the League mutually to respect and to preserve as against external aggres- 
sion their individual territorial integrity and existing political independence. 
It discarded the old law of neutrality by adopting the principle of the collec- 
tive responsibility of all the members of the League for the maintenance of 
peace. It laid down requirements in respect to the pacific settlement of dis- 
putes that restricted within the narrowest limits the possibility of a resort to 
self-help. It set up automatic economic sanctions against a state resorting to 
war in disregard of its covenants, and it held in the background the threat of 
combined military action.®^ 

The reasons for the failure of the system of cooperative defense established 
by the League lay chiefly in its inability to create the mutual confidence 
necessary to lead its members to abandon their old right of individual self- 
defense, with all its implications and connotations. The reduction of competi- 
tive armaments, which was an essential condition of mutual confidence, did 
not proceed in accordance with the original plans of the League; and it was 
clear that the stronger powers preferred for the time to rely upon their own 
resources rather than to trust to the League with its diversified membership 
to live up to its pledges and to make its sanctions effective. Attempts to 
tighten the system failed for want of a realization by each state that its own 
national defense was intimately dependent upon the maintenance of interna- 
tional law and order. When the League proved unequal to the task of restrain- 
ing the series of acts of aggression which began in 1931, its members looked 
once more to their own national defenses and began to shift for themselves 
as in the days before the establishment of the League. Plans of economic and 
social coSperation that might have alleviated conditions of tension slipped 
into the background when it appeared that changes in the status quo would 
be interpreted as concessions to aggression. In the end the security system 
failed because the law-abiding elements of the community lacked the neces- 
sary unity of purpose to organize their collective defense and to anticipate 
attack before the aggressors could gather sufficient strength to risk carrying 
their plans into execution.®® 

While the Charter of the United Nations establishes a far stronger system 
of collective security than that of the Covenant of the League of Nations, 
imposing more rigid restrictions upon the use of force by individual states 

See Ten Years of World Cooperation, published by the Secretariat of the League of 
Nations, Chaps. I, II; Howard-Ellis, The Origin, Structure and Working of the League 
of Nations; Bassett, The League of Nations. 

See, among numerous other commentaries. Sharp and Kirk, Contemporary Ini. 
Politics, Parts V, VI; Schuman, i55ti.££lifies. Chap. XV, “The Testing of the League”; 
Baumont, La Faillite de la Paix. 
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and providing for prompter action in cases of emergency, while at the same 
time proposing more effective measures for the removal of the causes of 
international conflict,®’ the success of the new system will depend, as in the 
case of the League of Nations, upon the limitation of competitive national 
armaments and upon the possibility of cutting across national boundaries and 
creating a true international community with a sufficiently strong sense of 
its common interests to enable the great majority of its members to meet 
challenges to law and order from a dissenting member or minority group. 
The Charter does no more than to lay down certain principles to be followed 
and to provide the machinery by which they may be put into practical effect. 
Whether the principles and the machinery are adequate to carry out the 
purposes contemplated by the Charter will depend upon moral factors above 
and beyond the law, mutual understanding and mutual trust.'® Unhappily 
the discovery of new weapons of destruction, which may make surprise 
attacks decisive, has given to the factors of mutual understanding and mutual 
trust an urgency that only adds to the difficulty of bringing them into being. 

Sec above, Chap IX 

^'’Scc, on this point, C. G Fenwick, “The Pioblem of Moral Disaimament," Am. 
Jouinal, Vol 41 (1947), na 



CHAPTER XIII 


The Independence of States: General Rights and Obliga- 
tions of Jurisdiction 

Second in importance only to the right of national existence, and indeed 
forming a natural corollary of it, is the right of independence. In accordance 
with this right a state claims to be free from control by any other state in 
the management of its domestic affairs and in the determination of its rela- 
tions with other members of the international community. As in the case of 
the right of existence, the right of independence is one of the fundamental 
assumptions of international law, a postulate rather than a principle,, an 
essential condition of international law as it has developed during the past 
three hundred years.^ The fact that it is commonly discussed by jurists as 
separate and distinct from the primary right of existence is a matter of con- 
venience of classification and treatment rather than of strict logic. 

The right of independence has two distinct aspects: the one relating to 
the freedom of the state in the management of its domestic affairs, and the 
other relating to the freedom of the state in the relations which it maintains 
with other states. The former is known as the “internal independence” of the 
state, and it involves the supreme authority or jurisdiction of the state to 
control all persons or property within its territorial domain. In pursuance of 
this right a state adopts its national constitution, organizes its government, 
determines the personal and property rights of its citizens, fixes the conditions 
of the admission of aliens into its territory and their rights and duties under 
the law, and regulates in a thousand ways the economic and social activities 
of its people. In a broad way the right of internal independence creates a 
general presumption that the state is master within its own territory and has 
a primary claim to be free from interference by other state-s, save only to the 
extent to which it is bound by the general rules of international law or by 
specific treaty agreements.* Until of recent years this. right was conceived by 
governments in terms of the freedom of the state from control by any other 
state. It is only lately that jurists have come to relate the independence of 
the state to the supreme authority of the international community, and in 
that connection the right of internal independence might, perhaps, be more 
adequately described as the “right of national self-government.” * 

^ See above, pp. 313 it., where the general character of international rights is discussed. 

‘‘‘ See above, pp. iiS S., wheie the various forms of control over subject states are 
discussed. 

’’ A generation ago the term “self-government” would have been said to be more ap- 
plicable to the members of a federal union, such as that of the United States, than to 
the members of the international communitv. 
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In contrast with internal independence, “external independence” connotes 
the supreme power of the state to determine the relations it desires to maintain 
with other states, without interference on the part of any third state. The ab- 
sence of any such interference, or at least interference of legal right, is neces- 
sary to enable the state to act as a free agent in dealing with other states and 
to be in consequence responsible for the fulfilment of its obligations. In pur- 
suance of its right of external independence a state enters into treaties of every 
sort with other states; it forms alliances for mutual defense or general cove- 
nants of collective defense; it establishes relations of special or general com- 
mercial intercourse ; and it cooperates by means of multilateral conventions in 
the promotion of economic and social objects of common advantage to all. 
External independence is, as has been seen, a necessary condition of member- 
ship in the community of nations, being the principal test of the possession 
by a state of a separate international personality.'* 

It is obvious that these rights of internal and external independence are 
subject to the limitations imposed by international law, and that “independ- 
ence” means only freedom from control by any other state, not freedom from 
the restrictions that are binding upon all states. The term “sovereignty” ap- 
pears to be used interchangeably with independence, when it is desired to 
emphasize the independence of the state in resistance to threatened encroach- 
ments upon it. Sovereignty might be defined in this connection as the inde- 
pendent personality of the state in its relations with other members of the 
international community." Talcen'lhus it is frequently associated with the 
equality of states in international law; and tins usage, long familiar in the 
declarations and resolutions of inter-American conferences," has now been con- 
firmed by the provision of the Charter of the United Nations that the organi- 
zation is based upon the principle of “the sovereign equality of all its 
Members.” ^ A generation ago jurists were practically unanimous in the 
opinion that the term “sovereignty,” which had so long been used by states 
to assert a complete freedom from control, a sort of final and absolute right 
of the state to determine the lawfulness of all acts done within its territory, 
should be discarded as inconsistent with international law." If, however, the 
term is to continue in use in spite of the logical inconsistency of its literal ac- 
ceptation, then it must be used with greater care than has been the case in 
the past. States can obviously not be above the law and at the same time 
subject to it.® 

* See above, pp. 106, 107. 

" The use of the term “sovereignty” as expressing the independence of the state in rela- 
tion to other states is to be distinguished from the derivative use of the term to describe 
the dominion of the state over certain territory, as when it is said that a state claims 
“sovereignty” over particular arctic regions. 

“ See, in particular, the Declaration of Principles of Inter-American Solidarity and 
Cooperation, adopted at Buenos Aires in 1936, and the Declaration of Lima of 1938. 
Internationdl Conferences of American States, 1933-1940, pp. 160, 308. 

’’ Article 2. 

" See J, W. Garner, “Limitations on National Sovereignty in International Relations,” 
Am. Pol. Sc. Rev., XIX (1925}, i; Ward, Sovereignly — A Study of a Contemporary 
Political Notion; J. L. Brierly, Recueil des Cours, Vol. 23 (1928 — III), 467, 523. 

° Nations can scarcely be blamed for holding on tenaciously to a term that ceases to 
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Every rule of international law is obviously a restriction upon the actual The Umita- 
independence of the state. Every treaty entered into is obviously, to the dependence 
extent of the obligations it entails, a restriction upon the freedom of the state 
in the particular field of activity covered by the treaty.^" In addition to the 
special obligations of bilateral treaties every state is now a party to numerous 
multilateral treaties which impose upon it a wide variety of restrictions which, 
in their sum total, make the term “interdependence” seem a more fitting 
description of actual conditions. In the field of external independence states 
have now, with the adoption of the Charter of the United Nations, assumed 
a general obligation to refrain from the use of force in their mutual relations 
and to resort to peaceful procedures for the settlement of their disputes.'^ In 
the field of internal independence the restrictions upon the freedom of the 
state are numerous and detailed, if of less intrinsic importance. A generation 
ago it might be said that a stale had the right to organize its government in 
any manner which was most satisfactory to it.*“ To-day the community of 
nations appears to be on the eve of denying to its members the right to estab- 
lish governments which are essentially fascist and totalitarian; if, indeed, 
it could be said that such governments were at any time “established” by the 
free act of the people. A generation ago a state was free to treat its own 
citizen body as it pleased, and the community at large refrained from interfer- 
ing except in those rare cases when the persecution of minorities shocked the 
somewhat hardened conscience of the leading powers. To-day the United 
Nations recognize in their Charter the necessity of promoting universal 
respect for the observance of “human rights and fundamental freedoms,” 
although no provision is as yet contemplated for the enforcement of these 
rights by international machinery. International law has long imposed an 
obligation upon states to give due protection to the lives and properly of 
persons of alien nationality who happen to be temporarily or permanently 
within their borders, to respect the privileges and immunities of the diploma- 
tic representatives of foreign states, to prevent persons within their jurisdic- 

correspond with the facts of life when even within the Union of the United States refer- 
ence is frequently made to “the sovereign commonwealth” of Massachusetts, of Virginia, 
etc. The Articles of Confederation of 1781 made the loss of actual sovereignty easier by 
announcing in Article I that “the members of this Confederation retain their sovereignty.” 

Succeeding articles then proceeded to transfer much of the sovereignty to the Con- 
federation. 

The obligations imposed upon a state by treaties are said by certain writers not to 
be a limitation of “sovereignty” because they are deliberately accepted by states. Sec 
above, p. sis. But whatever the theoretical situation, a state is on the one hand less free 
after the treaty than before, in that it gives up the right to do certain things, and on 
the other hand it is actually more free, in that it can now do things it could not do 
before or is now protected from things it was not protected from before. In any case it 
is less “sovereign,” whether or not less free, 
n Sec above, p. 178. 

So ran the average treatise on international law, e.g. the second edition of this 
treatise. 

Compare the attack by members of the United Nations upon the Franco Govern- 
ment of Spain in 1946, and the insistence by the United States and Great Britain that 
free elections be held in Poland and other states. See also the prohibition against anti- 
dcmocraticism imposed upon Italy and the satellite states by the peace treaties of 
February 10, 1947. Below, pp. 267, 667, n. 42. 

Charter of the United Nations, Art. 55. 
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tion from conimittling armed attacks upon neighboring states, and in other 
■ways to regulate their internal affairs so as not to disturb the peace or threaten 
the safety of neighboring states/® 

Where is the line to be drawn between the sphere of national self-govern- 
ment and the dominant authority of international law? The term “domestic 
questions” has been applied to those matters which are said to be subject to 
the final decision of the state in whose territory they arise; and it has been 
common to enter them as an exception to the scope of arbitration treaties, as 
being a reserved sphere in which states exercised such absolute jurisdiction 
that they would not permit a court of arbitration so much as to consider a 
specific case for fear the answer might not be in their favor/® Thus the ques- 
tion of immigration is a domestic question, in the sense that it rests with the 
individual state to determine whether it will open its doors to more or to 
fewer immigrants or will exclude them altogether. When it is said, as in the 
General Treaty of Inter-American Arbitration, that such questions “are not 
controlled by international law” it is meant, or should be meant, that there 
is no general rule regulating the subject in a uniform manner for all states.’^^ 
There is obviously a rule of international law on the subject, the rule being 
that the individual slate is to be left free to determine sticli questions for 
itself.'® The reason that states have refused to arbitrate “domestic questions” 
is that international law has not as yet clearly marked out the field, and 
until it does so states prefer to reserve to themselves the decision as to the 
content and scope of these matters, upon many of which they feel very 
strongly.' ’’ 

The conception of a reserved field of rights which the state may exercise 
without interference not merely by other individual states but even by the 
community of nations as a whole appears in Article 2, section 7 of the Charter 
of the United Nations, where it is said that “Nothing contained in the present 
Charter shall authorize the United Nations to intervene in matters which are 
essentially within the domestic jurisdiction of any state or shall require the 
Members to submit such matters to settlement under the present Charter; 
but this principle shall not prejudice tire application of enforcement measures 


^ ® See below, under separate titles. 

Article XIII of the General Treaty of Inter-American Arbitration excepted from 
the obligation to arbitrate controversies “which are within the domestic jurisdiction of 
any of the parties to the dispute and are not controlled by international law.” No pro- 
vision was made for determining what controversies were within the domestic jurisdiction. 

The phrasing of the General Treaty of Inter-American Arbitration was unfortunate. 
It would have been better to have referred to such controversies in the terms of the 
General Act of Geneva of 192S, as “questions which by international law are solely within 
the domestic jurisdiction of States,” following the phrasing of Article 15, § 8, of the 
Covenant of the League of Nations. 

International law governs the relations of states in all of their many phases. See 
above, Chap. II. In some cases it establishes a general rule for all; in other cases it 
leaves states freedom of action. But the rule that states are presumptively free to regulate 
their domestic matters is no less a rule of international law than the rule which pre- 
scribes uniformity in other matters. The matter is stated correctly by the Permanent 
Court of International Justice in the dispute between France and Great Britain: National- 
ity Decrees in Tunis and Morocco. Fenwick, Cores, 143 ; Hudson, Caies, 193. 
m See below, under the title “Arbilralion,” pp. jii ff. 
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under Chapter VII.” This provision leaves much for future interpretation. 
What are the matters “which are essentially within the domestic jurisdiction 
of any state”? Is each state to determine them for itself? Does the word 
“intervene” foreclose not merely the intervention of the Security Council to 
effect a settlement of a controversy by peaceful procedures, but also a rec- 
ommendation from the General Assembly looking to the adoption of a uniform 
rule upon the particular subject should it come to be found desirable to 
adopt one in the future? Provisions for a field of reserved rights of the mem- 
ber states are to be found in the Constitutions of federal states; but in such 
cases it is common to mark off more specifically the areas of federal and 
local slate jurisdiction.*’ 

Since states are composite persons it is obvious that it must be a problem 
of first importance with them to be assured of the membership of their cor- 
porate body. The problem was one of relatively little consequence until the 
great movement of peoples began about the middle of the nineteenth century. 
Since then it has increased in complexity; and in spite of numerous efforts to 
codify the law of nationality there are still wide differences of opinion be- 
tween governments both as to the basis of nationality and as to the correct 
solution of conflicting claims.*® 

The problem of nationality solves itself in the case of the great majority 
of the people who are born within the boundaries of a particular state and 
li^e out their lives within them. The conflicting claims of governments arise 
when a person moves from one state to another and each of the two states 
has, upon different grounds, a claim to bis allegiance; so that in consequence 
of his dual nationality he becomes the subject of two sets of rights and obliga- 
tions which are at certain points mutually exclusive. “Nationality” may thus 
be defined as the bond which unites a person to a given state, which constitutes 
his membership in the particular state, which gives him a claim to the protec- 
tion of that state, and which subjects him to the obligations created by the 
laws of that state. The term “national” has come into use of recent years in 
place of “citizen” or “subject,” the term “citizen” not applying in some stales 
to all members of the body politic and the term “subject” carrying with it 
traditions of monarchical rule.*’ 

The law is well established that persons are nationals if born on the soil 
of the state and of parents who are themselves nationals of the state. This 
general rule covers, in most states, the large majority of the citizen body. 

-“SeL' above, pp. 178, 179. 

-’ In the Constitution of the United States, as in that of most federal states, the 
powcis of the federal government arc enumerated specifically, and all other powers ate 
reserved to the several states, members of the union. 

On the general subject of nationality, see Research in International Law: Draft 
Conventions on Nationality, RespotisibilHy of Slates, Territorial Waters (1929) ; Acts of 
the Conference for the Codification of International Law, I, Plenary Meetings, II, Min- 
utes of the First Committee, Nationality (1930) ; M. E. Isay, “De la nationaliti,” Recueil 
des Cows, Vol. S (1924 — ^IV), 4298.; Flournoy and Hudson, A Collection of Nationality 
Laws; D. V. Sandifer, “A Comparative Study of Laws Relating to Nationality at Birth 
and to Loss of Nationality,” Am. Jownal, Vol. 29 (1935), 248. An elaborate bibliography 
may be found in Hyde, Int. Law, 2nd ed., II, 1064. 

“* See Harvard Draft, p. 23. 
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Apart from tliis general rule, the practice of nations varies widely. Great 
Britain, the United States, and a number of Latin-American states adhere 
primarily to the principle of jus soli, by which mere birth upon the soil is 
sufficient to confer nationality, irrespective of the nationality of the parents. 
This principle was of feudal origin, and it originally prevailed in France and 
other Continental countries, which, however, in time abandoned it. By con- 
trast with the jus soli, France (since tlie adoption of the Code Napoleon), 
Germany, and other European states adhere primarily to the civil law prin- 
ciple of jus sanguinis, by which the nationality of children follows that of 
their parents, irrespective of their place of birth. It follows, therefore, that 
a conflict of jurisdiction may arise when a child is born on the soil of one 
state of parents who are citizens of another state. For example, a child born 
in the United States of French parents is an American citizen jure soli, but 
the child is at the same time a French citizen jure sanguinis. His effective 
citizenship will then depend upon the jurisdiction within which he happens 
to be. In the United States he is an American; in France, a Frenchman; in 
any other country he is both.^'* 

Claims Most states, however, hold in varying degree to both systems. Great Brit- 

u^'nboth ain, before 1870, not only claimed the allegiance of the children born to 

■piincipies aliens on the soil of the country, but that of children born to British citizens 

resident in other countries. The former claim has, since the Naturalization 
Act of 1870, been qualified to permit the children born of alien parents Ion 
the soil of the country to assume the nationality of their parents by a declara- 
tion of alienage made upon attaining majority. The United States in like 
manner has supported its claims jure soli by claims jure sanguinis. By a law of 
Congress, enacted in 1835,” all children born out of the jurisdiction of the 
United States, whose fathers were at the time of the children’s birth citizens 
of the United States, were declared to be citizens of the United States; but 
the rights of citizenship were held not to descend to children whose fathers 


Ibid., p. 37. For details, see Flournoy and Hudson, op. cit., passim. 

The Fourteenth Amendment of the United States Constitution proclaims that “all 
persons boin or naturalized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State wherein they reside." Prior to the Civil 
Rights Act of 1866, which preceded the adoption of the amendment, the American federal 
courts followed the principle as a rule of the common law. 

The above provision of the Fourteenth Amendment was interpreted in the case of 
United States v. Wong Kim Ark, 169 U. S. 649 (1898), to confer citizenship upon the 
child of alien parents who were not themselves eligible to citizenship by naturalization, 
as being of Chinese descent. In commenting, obiUr, upon the general principle of citizen- 
diip, the court said: “It is the inherent right of every independent nation to determine 
for itseU, and according to its own Constitution and laws, what classes of persons 
shall be entitled to its citizenship." See Fenwick, Cases, 134; Hudson, Cases, zzd. American 
Indians fall within a special class, being citizens through special statutory provisions. 

s® Harvard Draft, pp. 28-32. 

®°In the comment on Art. 3 of the Harvard Draft it is said: "From an examination 
of the nationality laws of the various states it appears that seventeen are based solely 
on jits sanguinis, two equally upon jits soli and jits sanguinis, twenty-five principally 
upon jtts sanguinis but partly upon jits soli, and twenty-six principally upon jus_ soH and 
partly upon jtts sanguinis. The nationality law of no country is based solely upon jus 
soli. A combination of the two systems is found in the laws of moat countries.” 

Act of February 10, i8ss i incorporated In Revised Statutes, § 1993. 
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never resided in the United States.®® Successive laws of 1907, 1934, and 1940 
have fixed the conditions upon which children, born abroad, of citizens of the 
United Slates may acquire and retain citizenship of the United Stales.®® 
Citizenship of the mother as well as of the father may descend to the child; 
but in cases where one of the parents is an alien the child must reside in the 
United States or its outlying possessions for a period or periods totaling five 
years between the ages of thirteen and twenty-one years. In France while 
the jus sanguinis constitutes the primary claim of allegiance, elements of the 
jus soli are to be found in the provision that any person born in France of 
alien parents and domiciled in France may by declaration become a French- 
man and automatically does so on attaining majority unless he formally 
refuses to do so.®” In Brazil the jus soli constitutes the first basis of citizen- 
ship enumerated in the Constitution, then follows the jus sanguinis applied 
to children born abroad, provided the parents return to the country, in which 
case the child, upon attaining majority, must choose Brazilian nationality 
within four years.®® 

The various conflicts resulting from the simultaneous presence of these 
basically different claims of allegiance are, as a practical matter, gen- 
erally settled between states by deferring the latter to the former when the 
state asserting its primary claim of allegiance has at the same time de facto 
jurisdiction over the individual in question. The obligations of military serv- 
ice have frequently given rise to controversies.®® In the case of Frank Ghiloni 
the United States Department of State requested the Italian Government, 
in 1915, to release from compulsory military service a man born in the 
United States in 1885, whose father was at that time an Italian subject. 
Ghiloni had resided seventeen years in the United States before going to Italy 
in June, 1914, and it was held by the Department of State that such con- 
tinued residence indicated that Ghiloni, although born with dual nationality, 
had elected American nationality. The Iteilian Government, however, refused 
to recognize the prior claim of the United States, although a third party, 
Austria-Hungary, on capturing Ghiloni in battle, acknowledged the justice of 
the claim and released the prisoner,®® In the case of P. A. Le Long, the 

28 See Weedin v. Chin Bow, 274 TJ.S. 657 (1927). Hudson, Cases, 243; Fenwick, Cases, 
161. 

2“ Sec Flournoy and Hudson, op. cit. For the text of the act of 1940, see Am. Journal, 
Vol. 3S (1941), Supp. 79. For comment, see C. C, Hyde, Vol. 35 (1941), 314. 

•*" Law of August 10, 1927. Flournoy and Hudson, op. dl., p. 245. See also, decree-law, 
November 12, 1938. In the dispute between Great Britain and France as to the effect of 
the Tunisian and French nationality decrees of November 8, 1921, special treaty rights 
were involved, France claiming that the decrees, which made all persons born within 
the territory citizens of Tunis and of Morocco respectively, were “solely a matter of 
domestic jurisdiction” and Great Britain claiming that the status of British subjects was 
governed by treaties with the two countries in 1836 and 1875. The Court held that in 
consequence of the tieaties the matter was not solely within the domestic jurisdiction of 
France. Advisory Opinions, Series B, No. 4. Fenwick, Cases, 143. Sec M. O. Hudson, “The 
Second Year of the Permanent Court of International Justice,” Am. Journal, Vol. 18 
(1924), 2; C. N. Gregory, “An Important Decision by the Permanent Court of Interna- 
tional Justice,” ibid., Vol. 17 (1923), 298. 

•u Article 129, Constitution of 1946. 

82 See Harvard Draft, Art. ii, and Comment. 

®8 Am. White Book, European War, III, 373-387. 
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Department of Stale was presented in 1915 with an inquiry whether a person, 
born in the United States of a native French father, who had emigrated to 
the United Slates at twenty years of age, could be held liable for military 
service in case he should visit France during the progress of the war. In reply 
the Deparlnient of State, after citing the provisions of the French Civil Code, 
explained the legal status of Le Long as being one of dual nationality, and 
informed him that it could not therefore give him “any assurance that you 
would not be held liable ior the performance of military service in France 
should you voluntarily place yourself within French jurisdiction.” At the 
Conference for the Codification of International Law held at The Hague in 
1930, a Protocol was signed by a number of states providing that a person 
of dual nationality habitually resident in one of the two countries should be 
exempt from all military obligations in the other country.®® 

Questions of dual nationality frequently arise in connection with the pres- 
entation by one state of claims for redress for injuries received by one of 
its citizens in another state. International law recognizes in such cases that 
the person in whose behalf a claim is made must be a citizen of the state 
making the claim; and at the same lime no state is required to make redress 
if the person on whose behalf the claim is made is at the same time its own 
citizen. In the Canevaro case between Italy and Peru, decided in 1912, 
involving a claim of the Italian Government on behalf of three brothers 
Canevaro, the arbitral tribunal held that in view of the fact that the Govern- 
ment of Peru “has a right to consider him [Rafael Canevaro] a Peruvian 
citizen and to deny his status as an Italian claimant,” judgment could be 
passed only in regard to his two brothers, who were accordingly awarded 
damages.®® 

In addition to nationality based upon birth, international law recognizes 
a nationality acquired by voluntary act, in accordance with which a person, 
born a citizen of one state, obtains the status of an adopted citizen of another 
state. The procedure by which such new nationality is acquired is known as 
naturdUzation, and it is a matter regulated by each state according to its own 

See Hackworth, Digest, III, 359, where other similar cases are cited 

In the case of Ugo Da Prato, a native born citizen who went to Italy in 1912, to 
study architecture, the father, a native of Italy, had been naturalized in the United States 
before the birth of his son, and hence it did not appear to the Department of State that 
the son could be considered an Italian subject under Italian law. A request was therefore 
made for his immediate release from detention for military service, Am. White Book, II, 
149; Hackworth, Digest, HI, 352. 

In 1938 the Department of State instructed the Embassy in Rome to request the 
release of Salvatore Scavuzzo from military service in Italy on the grourrd that he had 
habitually resided in the United States since birth, and that he had taken steps to return 
to the United Stales after he had been in Italy a little more than one year and when he 
was less than nineteen years of age, and that his departure from Italy within two years 
from the date of his arrival appeared to have been prevented by circumstances beyond 
his control. He was thereupon released by Italy on condition that he return to the United 
States within two months. Hackworth, Digest, III, 362. 

^'Protocol Relating to Military Obligations in Certain Cases of Double Nationality. 
Am. 7 o«mol, Vol. 24 (1930), Supp., 201. On the general subject, see P Louis-Lucas, “Les 
confiits des nationalltfs,” RecueU des Cows, Vol. 64 (1938 — II), $. 

** Tribunal of the Permanent Court of Arbitration, 1912. Scott, Hague Court Reports, 
384; Fenwick, Cases, 14a. 
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conception of the degree to which its national interests will be promoted by 
extending its citizenship to outsiders. In the United States the procedure of 
naturalization provided by the Nationality Act of 1940,®^ amending earlier 
acts, requires two distinct steps in the acquisition of citizenship. First, there 
must be a “declaration of intention” to become a citizen. This declaration, 
made under oath, contains a number of averments as to the bona fide intention 
of the applicant to become a citizen of the United States and to renounce his 
allegiance to any foreign state, as well as other statements bearing upon 
qualifications of the applicant for admission to citizenship. The second step 
consists in filing a petition, verified by affidavits of witnesses, setting forth 
that the applicant is not opposed to organized government and is not a be- 
liever in polygamy, that it is his intention to renounce his foreign allegiance 
and to reside permanently in the United States, and that he will support the 
Constitution of the United States.®® The declaration of intention may be 
made at any time after the arrival of the alien in the United States; but two 
years must intervene between the declaration and the final admission to 
citizenship. Since there is a further requirement of five years’ residence in 
the United States, ft is immaterial, in point of the time of actual admission to 
citizenship, at what time within the first three years of residence tlie applicant 
takes out his “first papers.” Naturalization was formerly limited by law 
to “free white persons” and “persons of African descent,” and it was held by 
the courts that the former term excluded Chinese, Japanese, and other persons 
of the brown and yellow races.*" The Act of 1940 declares that: “The right 
to become a naturalized citizen under the provisions of this Act shall extend 
only to white persons, persons of African nativity or descent, and descendants 
of races indigenous to the Western Hemisphere.” This was amended in 1943 
so as to include “Chinese persons and persons of Chinese descent.” 

International law leaves it to each state, in fixing the conditions of nat- 
uralization, to fix the conditions upon which it may be forfeited. But no 
obligation is placed upon the state whose citizenship is abandoned to rein- 


S4 Slot. X137. For the text, see Am, Journal, Vol. 35 (1941), Supp. 79. 

The provisions in respect to opposition to organized government are set forth in 
great detail in Section 305, and they include persons who believe in or leach the over- 
throw by force of the Government of the United States, the duty of killing any officer 
of the Government because of his official character, the unlawful damage or destruction 
of property, or sabotage. 

3'* For an analysis of the provisions, see C. C. Hyde, Am. Journal, Vol. 33 (1941), 

314 ff. 

Act of February t8 , 1875, amending Acts of iSoz and 1804. For the decisions of 
the courts, see Moore, Digest, III, § 383 ; Van Dyne, Naturalization, Chap. I. The ques- 
tion with respect to the admission of Japanese to naturalization was finally decided in 
the negative in the case of Ozawa v. United States, 260 U. S. 17S (192a). Sec Am. Journal. 
Vol. 17 (1923), iji, 328. In the case of Morrison v. California, 291 U. S. 82 (1934), the 
court held that “men are not white if the strain of colored blood in them is a half or a 
quarter, or, not improbably, even less, the governing test . . . being that of common 
understanding.” See Hackworth, Digest, III, 48. 

“ Act to Repeal the Chinese Exclusion Acta, December 17, 1943. Am. Journal, Vol. 38 
11944), Supp. I. The Chinese quota was fixed by proclamation of the President at 105 
yearly. Dept, of Stale Bulletin, Vol. X, 180. For the question of the collective naturaliza- 
tion of the inhabitants of territory transferred by one state to another, see below. Chap. 
XVIII, note 115. 
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slate the person whose naturalization is canceled in consequence of failure to 
observe the conditions attached to it. The United States Naturalization Ad 
of 1906 provided that the acquisition by a naturalized citizen of a permanent 
residence abroad within five years after naturalization raised a presumption 
that the naturalization was procured fraudulently. The law of 1940 makes 
such permanent residence “prima facie evidence” of a lack of intention to 
become a permanent citizen.'*® 

The conflicts of national allegiance resulting from the respective claims over 
a particular person advanced on the one hand by the state of his birth or of 
his parentage and on the other hand by the state of his adoption by naturali- 
zation have been equally serious and much more frequent than the conflicts 
of allegiance arising from the dual claims based upon birth. During the early 
decades of its national life, the United States, following the doctrines of 
nationality held by Great Britain,®® maintained through its courts the doc- 
trine of “indelible allegiance.” Nemo potest exuere patriam. Born a citizen of 
the United States, no one might transfer his allegiance to another state with- 
out the consent of the state which had first claim upon him. In Williams’ 
Case,** decided in 1799, the defendant had been born in the United States 
and had, as he offered to prove, become naturalized in France in the year 
r792, after which he accepted a commission in the French navy. Upon the 
subsequent arrest of the defendant in tlie United States upon a charge of 
violating the Neutrality Act of 1794, it was held by the United States Dis- 
trict Court that Williams had no power to renounce his allegiance without 
the consent of the United States,*® so that he was still subject to the law of 
the United States and might properly be punished for an offense committed 
against it.*® 

But while the judicial department of the United States Government was 
asserting the doctrines of the common law, the executive department found 
it necessary to take a stand in favor of the right of a state to protect its 
naturalized citizens against the claims of the country of their native al- 
legiance. The growing tide of immigration to the United States from Europe 
raised in an acute form the question how far the American Government might 
protect its naturalized citizens upon their return to the country of their birth. 
The factor of compulsory military service in the states of Continental Europe 
entered in to complicate the situation. In 1840 the American Minister to 
Prussia had refused to protect a naturalized citizen who had been forced to 

** For details, sec Hackworth, Digest, III, 89 ft. 

See MacDonald’s Case, Foster’s Crown Law, 59 (i 747 )) in which the court instructed 
the jury that, if the prisoner should be found to have been born in Great Britain, his 
long residence in France and his French commission shouid not constitute a defense to a 
charge of high treason for participation in war against his native country. Fenwick, 
Cases, ISO. 

**IJ. S. Circ. Ct. Dist. Conn., 1799, Fenwick, Cases, 152. 

*®An interesting application was made by the court of the contract theory of civil 
society, in accordance with which “one of the parties to this compact cannot dissolve it 
hy his own act.” 

The same position was reaffirmed in subsequent cases, e.g , Shanks v. Dupont, 3 
Peters 242 (1830), until a new rule of statutory law was adopted. 
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enter the Prussian army upon his subsequent return to that country, holding 
that the “native domicile and national character” of Knoche reverted upon 
his return to the country of his hirth.**^ But in 1845 Secretary Buchanan 
asserted the principle that the act of naturalization dissolved any former tie 
of allegiance; and in 1859, -when Buchanan was President, the principle be- 
came a fixed policy. In the case of Christian Ernst*® the Department of 
State insisted that a naturalized foreigner who returns to his native country 
“returns as an American citizen and in no other character,” and that he ■ 
might be protected by his adopted country against any attempt on the part 
of the country of his birth to punish him for an offense, such as the evasion 
of military service, which had not been committed before his emigration to 
the United States. 

In consequence of popular agitation brought on by the refusal of Great TheBan- 
Britain to constitute mixed juries for the trial of naturalized American citi- Ti°atics 
zens implicated in the Fenian rebellion of 1867, Congress passed the act of 
July 27, 1868, which declared that “the right of expatriation is a natural and 
inherent right of all people,” and that in consequence all naturalized citizens, 
being ipso facto absolved from their former allegiance, should receive in 
foreign countries the same protection of person and property that was ac- 
corded to native-born citizens.*® This unilateral pronouncement, while com- 
petent to dictate the duties of the Department of State and the rule of deci- 
sion in the federal courts, was obviously unable to introduce a general rule of 
International law. The act stood, therefore, merely as a declaration of Amer- 
ican policy, considerably in advance of the views held by the states of 
Continental Europe. It was followed in 1868 by the conclusion with the 
North German Confederation and other German states of a group of treaties, 
known as the Bancroft treaties, in which reciprocal recognition of naturaliza- 
tion was provided for when accompanied by an uninterrupted residence of 
five years. Similar treaties with Belgium, Sweden, and Norway, Austria- 
Hungary, and other countries followed shortly after.®" 

In spite of the declaration by the American Congress that the right of ex- 
patriation was a “natural and inherent right of all people,” the principle 
failed to gain general acceptance. The liberal movement of the late nineteenth 
century was succeeded by nationalist tendencies in many countries, which 
became even stronger in the decades between the two World Wars. The 
United States, Great Britain, Italy, and a majority of states accepted the 
fact of the naturalization of one of their citizens in a foreign country as an 
automatic release of the citizen from his former allegiance; but a number of 
other states, including France, Poland, Russia, provided in their laws that 

" Moore, Digest, III, 564. 

^8 Moote, Digest, III, 573. 

IS Stat. at Large 223; Rev. Stat,, §§1999-2001. 

For the texts of the treaties, see Treaties and Conventions, i, 45, 80; II, 1298, 1758. 

In accordance with the provisions of these treaties the naturalized citizen, on returning 
to the country of his birth, might still be held liable for an offense “punishable by the 
laws of his original country and committed before emigration,” and the evasion of 
military service was later held to be included among such offenses. 
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naturalization did not cause loss ol prior nationality unless the express consent 
of the state had been obtained or unless military service required by the law 
had been performed; other states again, including Austria, Sweden, and 
Japan, refused to naturalize aliens until they had obtained the consent of the 
State of which they were nationals.®* The conflicting interests of states receiv- 
ing immigrants and of states losing emigrants prevented the adoption of a 
uniform rule. The Hague Convention of 1930 failed to recognize expatriation 
■ as a fundamental right; and the establishment of totalitarian governments 
weakened the position of the individual in respect to the assertion of rights 
in his own name.®® 

iE. Special By the common law of Great Britain and the United States the marriage 

status oi , . , , , „ 

married of a woman to an alien did not operate to dissolve her native allegiance. In 

ddidren"'^ the Case of Shanks v. Dupont, decided in 1830, it was held that an American 
woman who had married a British officer in 1781 and had moved to England 
in 1782 had not lost her citizenship by the fact of her marriage, although she 
had lost it by removal to Great Britain under the terms of the treaty of 
1783.®® This rule of the common law was modified by Great Britain in 1844 
and again in 1870.®'* In the United States an act of Congress of 1853 followed 
the British law of 1844 in conferring citizenship upon an alien woman who 
should marry a citizen of the United States, but it remained unsettled whether 
by marriage to an alien an American woman lost her nationality.®® In 1907 
an act of Congress provided on the one hand that “any American woman 
who marries a foreigner shall take the nationality of her husband” and on 
the other hand that such woman should resume her American citizenship 
upon the termination of the marriage relation, either by mere residence in 
the United States or by registration at a United States consulate.®® The posi- 
tion thus taken by Great Britain and the United States had long been held 
by the majority of continental and Latin-American countries, the latter 
apparently influenced by the Code Napol6on. 

The complexity of national legislation in the different countries may be seen in the 
Analysis of Laws given in Appendix No. i of the Harvard Draft. Article 13 of the Draft 
provides: “Except as otherwise provided in this convention, a state may naturalize a 
person who is a national of another state, and such person shall thereupon lose his prior 
nationality.” 

The problem of “collective naturalization” presents distinct issues and it is so closely 
related to transfers of territory that it has been found advisable to discuss it in that 
connection. See below, p. 365, n. 115. 

®®3 Peteis 34a (1830). In reaching its conclusion on the first point the court lelied 
upon the doctrine of "indelible allegiance.” "Marriage with an alien, whether a friend 01 
an enemy,” said the court, “produces no dissolution of the native allegiance of the wife. 
It may change her civil rights, but it does not affect her political rights or privileges. The 
general doctrine is, that no persons can, by any act of their own, without the consent 
of the government, put off their allegiance and become aliens.” 

First with respect to the marriage of an alien woman to a citizen and later with 
respect to the marriage of a British woman to an alien. 

®®Sce Van Dyne, Cithenship of the Untied States, § JJ. Moore, Digest, III, §408. 

'‘^34 Stot. at Large, 1338. US, Comp. Stat., 191S, §3960. The constitutionality of the 
law was upheld in Mackenzie v. Hare, 239 U. S. 399 (1913), in which the court referred 
to the identity of husband and wife as “an ancient principle of our jurisprudence” and 
as having “purpose, if not necessity, in purely domestic policy” and "greater purpose and, 
it may be, necessity, in international policy." See Hudson, Cases, 297 ; Fenwick, Cases, igs. 
See also Hackworfli, Digest, III, 331. 
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The act of Congress known as the Cable Acl/’^ approved September 22, 
1922, marked a departure from both the policy of the United States and the 
general practice of other states. Adopted, it would appear, with the object of 
regulating the admission of women to suffrage by putting married women 
upon a footing independent of their husbands, it provided (1) that a woman 
should not acquire citizenship by marriage to a citizen of the United States 
or by the naturalization of her husband, but, if eligible to citizenship, must 
be personally naturalized under the conditions prescribed; (2) that a woman 
citizen of the United States should not cease to be a citizen by reason of 
marriage unless she made a formal renunciation of citizenship or unless she 
married an alien ineligible to citizenship. Women who had lost their citizen- 
ship by reason of marriage prior to the passage of the act might acquire 
citizenship by naturalization unless their husbands were ineligible."" The 
result, however, of the new legislation and of similar legislation in a number 
of other countries was that in certain cases married women lost the nationality 
of their native country without acquiring the nationality of their husbands, 
and in other cases objectionable situations of dual nationality were created. 
The conflict was between the principle of “family unity,” adhered to by one 
group of states as the simplest rule, and the principle of the independent per- 
sonal status of woman irrespective of marriage. 

The subject of the nationality of married women was taken up by the 
League of Nations Committee of Experts for the Progressive Codification of 
International Law, and a draft convention was submitted in 1926 which, 
inter alia, followed the rule providing that a married woman should not lose 
her original nationality unless by the law of her husband’s state she acquired 
his nationality, and that if her husband’s nationality changed during mar- 
riage she should not lose his former nationality without acquiring his new 
nationality."’’ The principle of the League Committee’s draft was accepted at 
the Conference on the Codification of International Law held at The Hague 
in 1930, with the further provision that the naturalization of the husband 
during marriage should not involve a change in the nationality of the wife 
without her consent, and an added provision dealing with the recovery of the 
wife’s nationality upon dissolution of the marriage."” Cases of statelessness 
would thus be eliminated. 

Stat, at Large, 67th Conp;rcss, Vol. 42, No. 346. See also Avi. Journal, Vol. 17 (1923), 
Supp , 52 i Flout noy and Hudson, op. cit., p. 60S. 

This last restriction was removed by an amendment of March 3, 1931. See also 
amendment of July 3, 1930, facilitating naturalization of native-born women who have 
lost citizenship by marrmge prior to the Cable Act. See E. J. Hover, “Citizenship of 
Women in the United States,’’ Am. Journal, Vol. 26 (1932), 700; Waltz, The Nationality 
of Married Women. Sections 310-313 of the Nationality Act of 1940 relaxed the require- 
ments with respect to declaration of intention and period of residence. 

■■’For the text, see Am. Journal, Vol. 23 (1929), Spec. Supp., 12 1. Compare Harvard 
Draft, Art. 19: “A woman who marries an alien shall, in the absence of a contrary elec- 
tion on her part, retain the nationality which she possessed before marriage, unless she 
becomes a national of the state of which her husband is a national and establishes 01 
maintains a residence of a permanent character in the territory of that state." 

“0 Convention on Certain Questions Relating to the Conflict of Nationality Laws, Arts. 
8-11. Am. Journal, _ Vol. 24 (1930), Supp., 192. See also, A. N. Makarov, “La nationality 
de la femme mariee.’’ Recueil des Cows, Vol 60 (1937 — ^II), 115-239. 
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At the Seventh International Conference of American States, held at Mon- 
tevideo in 1933, a Convention on the Nationality of Women was adopted, 
Article i of which provided: “There shall be no distinction based on sex as 
regards nationality, in their legislation or in their practice.” This was an 
agreement of far-reaching importance, which, if ratified in due time by the 
American States, will go far towards securing uniform legislation upon tlie 
status of married women. The tendency appears to be away from the “ancient 
principle of our jurisprudence” announced in Mackenzie v. Hare.”- 

In states in which the rule of jus soli holds, exceptions of one kind or 
another are made in the case of children born to diplomatic officers and other 
public officials of foreign states. This general practice is confirmed by the 
Convention on Certain Questions relating to the Conflict of Nationality Laws 
adopted at The Hague in 1930. Special difficulties, due to the single operation 
of the principle of jus sanguinis, have arisen in connection with the national- 
ity by birth of children of unknown parents and of foundlings and of children 
of illegitimate parentage, and numerous cases of statelessness have resulted.”* 
The Hague Convention of 1930 provides that a child whose parents are both 
unknown shall have the nationality of the country of birth, that foundlings 
shall be presumed to have been born on tlie territory of the state in which 
they were found, and that in case an illegitimate child should lose its na- 
tionality of birtli by reason of legitimation the loss should be conditional 
upon acquiring the nationality of another state.”* The laws of most states 
provide that minor children acquire the new nationality of their parents when 
the latter are naturalized abroad, and this rule is accepted with qualification 
by the Hague Convention of 1930, with the provision that, in cases where 
the minor children do not acquire the nationality of their parents as a result 
of their parents’ naturalization, they shall retain their existing nationality. 
Under the law of the United States a child acquiring citizenship by birth in 
the country may lose it if taken during minority to the country of its parents’ 
origin where its parents resume their former allegiance; and in like manner 
it may lose citizenship acquired jure sanguinis when it fails to meet certain 
residence requirements, and it may lose citizenship acquired through the 
naturalization of its parents when they become naturalized in another country 
and the child does not acquire residence in the United States upon attaining 
the age of twenty-three years.”* 

81 For the text, see Int. Conferences of American States, 1933-1940, p. 106. 

88 The Montevideo Convention has, however, been ratified to date by only ten states, 
including the United States, 

88 See Harvard Draft, Arts. 7-9, and Comment. 

8* Arts. 12-16. 

88 On the first of these cases, see E. Borchaid, Am. Journal, Vol. 30 (1936)1 694. In the 
case' of Perkins v. Elg. 307 U. S. 323 (1939), Am. Journal, Vol. 33 (i939)i )73> it was 
held that Miss Elg, by returning to the United States upon attaining majority, had 
elected to retain her citizenship jure soli. On the loss of citizenship jure sanguinis, see 
Weedin v. Chin Bow, 274 U. S. 657 (1927), which turned upon an interpretation of a 
statute providing that citizenship acquired jure sanguinis should not “descend” to childien 
whose fathers had never resided in the United States, the court holding that the lesidence 
of the father must commence before the birth of the son. Fenwick, Cases, 161. On loss of 
citizenship acquiied by naturalization of parent, see Nationality Act of 1940, Section 401. 
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The problem of statelessness has become increasingly grave of recent F. stntc- 
years.““ Not only have many persons become stateless by reason of the con- 
flict of laws relating to nationality, or by reason of absence from their coun- 
try, but many more have lost their nationality by reason of the deliberate 
act of the government of the state of their birth. Numerous Russians lost 
their nationality after the Revolution because they were unwilling to return 
to Russia or even to register themselves at a Russian consulate in the coun- 
try of their residence. The Hague Convention on Certain Questions Relating 
to the Conflict of Nationality Laws, while recognizing in its preamble “that 
the ideal towards which the efforts of humanity should be directed in this 
domain is the abolition of all cases both of statelessness and of double na- 
tionality,” contained few provisions that might have corrected the conditions 
leading to statelessness. Each state was left free to determine under its own 
law who were its nationals, and any question as to whether a person possessed 
the nationality of a particular state was to be determined in accordance with 
the law of that state.“^ Thus even had the convention been ratified by 
Germany there would have been nothing to prevent the denationalization and 
denaturalization of numerous persons on political grounds. As early as 1933 
the Nazi Government revoked by collective decree the naturalization of all 
Jews who had been naturalized since August i, 1914. Subsequent decrees 
authorized the denationalization of individual persons regarded as hostile to 
the Nazi regime. In 1935 decrees were issued distinguishing between citizens 
and nationals, and Jews were excluded from the first category. Finally in 
1941 all Jews, without distinction, were denationalized. The result was to 
create a vast number of stateless persons, who, even when they were able to 
leave Germany, could not be assured of obtaining the nationality of the 
country of their refuge."® 

I*® On the general subject, see Seckler-Hudson, Statelessness: With Special Reference to 
the United Stales; J. P. Frani;ois, “Le problime des apatrides,” Rectteil des Covrs, Vol. 

S3 (^ 933 — HI), 287-37,5; L. W. Holborn, “The Legal Status of Political Refugees,” Am. 

Journal, Vol. 32 (1938), 680; H. Fields, “Closing Immigration Throughout the World,” 
ibid., Vol. 16 (1932), 671. 

"r Articles i, 2. 

“® In 194s, in its Draft Declaration of the International Rights and Duties of Man, 
the Inter-American Juridical Committee proposed, among other fundamental rights, the 
“Right to a Nationality,” in the following terms; “Every person has the right to a 
nationality. No state may refuse to grant its nationality to persons born upon its soil of 
parents who arc legitimately present in the country. No person may be deprived of his 
nationality of birth unless by his own free choice he acquires another nationality. Every 
person has the right to renounce the nationality of his birth, or a previously acquired 
nationality, upon acquiring the nationality of another state.” While the Declaration does 
not go so far as to require states to grant naturalization to all persons resident in their 
territories, it contemplates that the principles which it lays down with respect to “human 
rights and fundamental fieedoms” will prevent at least the more serious abuses to which 
statelessness has given rise. 

The denaturalization of persons upon grounds of religion or race must be distinguished 
from the cancellation of naturalization in consequence of disloyal acts. Resolution XVII, 
on Subversive Activities, adopted at the Meeting of Foreign Ministers of the American 
Republics at Rio dc Janeiro in 1942 recommended the adoption^ of measures to bring 
about the forfeiture of citizenship in the case of naturalized citizens of non-American 
origin who might demonstrate allegiance to a member of the Tripartite Pact or any state 
subservient to them, including the termination of the citizenship of persons recognizing 
or attempting to exercise dual rights of citizenship. 
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In spite of the divergencies in the practice of states in respect to the deter- 
mination of nationality it would seem that the task of codifying the law, in 
large part a matter de lege jerenda, should not be abandoned because of the 
failure of the Hague Conference of 1930 to find compromises satisfactory to 
all states. Is the naturalization of a person by one state to be accepted as 
automatically releasing him from his former allegiance? Is the consent of the 
state of origin necessary to the acquisition of naturalization in another state? 
Is the prior performance of military service a condition of expatriation in 
the case of men who have left their country before the service was due? Are 
married women to be given an independent status in respect to nationality? 
Can cases of statelessness be eliminated? These and other questions now ap- 
pear in a different light; and the provisions of respect for “human rights and 
fundamental freedoms” contained in the Charter of the United Nations should 
make it less difficult to find a basis of agreement than it was in 1930.'’" 

The complex organization of the modern business association or corporation 
has made it difficult at times to determine the national character of such an 
association and has in consequence given rise to numerous controversies, 
particularly in respect to the status of such associations in time of war. The 
general principle holds that incorporated companies have the nationality of 
the state in which they are incorporated and unincorporated associations have 
the nationality of the state in which they are constituted or in which their 
governing body is normally located.^" The national character of the individual 
shareholders of a corporation does not normally affect the national character 
of the corporation itself, although it may be material in determining the 
nature of the activities of the corporation. In the case of Daimler Company 
v. Continental Tyre and Rubber Company," the House of Lords held that 
a company incorporated in the United Kingdom might, in spite of its tech- 
nical legal character, nevertheless assume an enemy character in time of war 
where its agents, as the persons de facto in control of its affairs, are resident 
in the enemy country or are acting under the instructions of enemy share- 
holders.'^^ It may be observed that corporations, like natural persons, may 
have a dual or multiple nationality when the same persons are incorporated 
in different countries. 

It is definitely accepted that the exercise of a state’s jurisdiction over its 
citizens is strictly limited to territorial boundaries. Any attempt to extend the 
control of the state beyond those limits would be an encroachment upon the 
independence of another state and a serious infraction of international law. 
But this territorial restriction upon jurisdiction still leaves the state free to 

Compare the conclusions drawn by the Inter-American Juridical Committee in Its. 
Draft Declaration of the International Ri%hu and Duties of Man, above. 

70 The question arises chiefly in connection with the diplomatic protection of dtizens 
and their property in foreign countries. See Borebard, Diplomatic Protection, 617 ; Hyde, 
Int. Law, II, SS 378, 279. 

77 [1916] 2 A. C. 307. Hudson, Cases, 311 ; Fenwick, Cases, 166. 

72 For criticism of the Daimler Case and discussion of the general subject, see A D. 
McNair, “The National Character and Status of Corporations," British Year Booh, ips}- 
24, pp. 44-S9; M. Travers, “La nationalitd dcs societes commeicialcs,’’ Recitcil des Coins, 
Vol. 33 (1930—1111, S. 
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assert rights over its citizens which may be made effective if at any subse- 
quent time they should return within the boundaries of the state. Hence while 
the enforcement of a particular law is a matter of actual physical control over 
the citizen within national boundaries, there is nothing to prevent the stale, 
where there is no conflict of allegiances, from making claims of the widest 
variety upon its citizens and enforcing them in any way which does not 
involve the exercise of authority within the jurisdiction of another state. 

In respect to the acts of citizens outside national boundaries the most fre, 
quent assertion of personal jurisdiction by the state is over the commission 
of crimes. The constitutional law of different states varies in this matter, 
some states asserting a right to punish their citizens for crimes wherever 
committed, other states, such as Great Britain and the United States, choos- 
ing to restrict their ordinary criminal jurisdiction to acts committed within 
their territorial boundaries. In the case of American Banana Co. v. United 
Fruit Co.,"“ decided in 1909, the Supreme Court of the United States refused 
to enforce the Sherman Anti-Trust Act against persons alleged to have 
violated the law in Panama and Costa Rica. On the other hand, it has been 
held constitutional for Congress to impose an income tax upon a citizen 
domiciled abroad in respect to real and personal property located abroad.’* 
In the case of Blackmer v. United States,’® it was further held that a citizen 
owes his government a duty to attend its courts and to give his testimony 
whenever properly summoned, and that a refusal to return from abroad to 
give such testimony may subject him to penalties of the law. No question of 
international law, said the court, arises with respect to such an exercise of 
authority.’® 

The problems of territorial readjustment created by the first World War 
led to the imposition upon a number of states of special restrictions in the 
interest of protecting “minorities” which it was found impossible to eliminate 
in the redrawing of boundary lines. Precedent for these restrictions was found 
in the provisions of the Treaty of Berlin of 1878. In concluding treaties with 
Poland, Czechoslovakia, Yugoslavia, Rumania, Greece, Austria-Hungary, 
Bulgaria, and Turkey, the Principal Allied and Associated Powers stipulated 
that there should be just and equal treatment of their racial, religious, and 
linguistic minorities.” The scope of these separate treaty provisions was 
substantially the same, provision being made for equality before the law and 
equality of civil and political rights for ail nationals of whatever race, lan- 
guage, or religion, including freedom of organization for religious and educa- 
tional purposes and opportunity of elementary education for children in their 
own languages in districts where the minority formed a considerable part of 

313 D. S. 347 (1909). Hudson, Cases, edit. 1939, p. 601. 

Cook V. Tail, 363 U. S. 47 (1934). Hudson, Cases, p, 533. 

^*284 U. S. 431 (1932). Fenwick, Cases, 171; Hudson, Cases, 338. 

See Oppenheim, International Law, 4th ed., p. 281, as referred to by the court. 

The texts of the fiist five treaties ate to be found in the League of Nations Treaty 
Series, Nos. 8, 20, 17, 6, 13; for Austria, Treaty of St.-Geimain, Arts. 64-69; for Hun- 
gary, Treaty of Trianon, Arts. 34-60; for Bulgaria, Treaty of Ncuilly Arts. 49-37; for 
Turkey, Treaty of Lausanne, Arts. 37 - 43 - 
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the population. The provisions of these minority treaties were held to con- 
stitute “obligations of international concern” and they were placed under the 
guarantee of the League of Nations, and the Council of the League was given 
authority to take action in regard to complaints of infractions of the treaties. 
A special procedure was devised by the League for dealing with petitions 
presented by minority groups. Moreover, disputes between the contracting 
states were to be referred to the Permanent Court of International Justice.'^® 

The application of the provisions of these minorities treaties gave rise to 
numerous controversies in consequence of the sharp restriction they imposed 
upon the jurisdiction of the state subject to them. In an Advisory Opinion 
on the German Settlers in Poland,"" given in 1923, the Permanent Court of 
International Justice defined the functions which minorities treaties were 
intended to fulfil, holding that the provisions of the minorities treaty guaran- 
teed the same treatment and security “in law and in fact.” This interpreta- 
tion led the Court, in the Advisory Opinion on the Minority Schools in 
Albania , given in 1935, to hold that an Albania law abolishing private 
schools in that country was not justified by the fact that it constituted a gen- 
eral measure applicable to the majority as well as to the minority. “The 
idea,” said tlie Court, “underlying the treaties for the protection of minorities 
is to secure for certain elements incorporated in a State, the population of 
which differs from them in race, language or religion, the possibility of living 
peaceably alongside that population and cooperating amicably witi it, while 
at the same time preserving the characteristics which distinguish them from 
the majority, and satisfying the ensuing special needs.” 

While the protection of alien minorities in the countries in which they 
have had their historical and permanent residence met with a favorable 
response from the members of the League of Nations, the American states, 
recipients of various races emigrating from their home countries have insisted 
strongly that such aliens should not be allowed to claim in their new homes 
the status of minorities. A declaration on “Foreign Minorities,” adopted at 
the Lima Conference of 1938, announcing that policy was reaffirmed at Rio 
de Janeiro in 1942 as a “principle of American public law,” and again re- 
affirmed at the Conference at Mexico City in i 94 S-®^ 

The treaties between the Allied Powers and the satellite states following 
the second World War contain broad provisions looking to the protection of 
all persons without distinction as to race, sex, language, or religion in respect 
to the enjoyment of human rights and fundamental freedoms. The treaties 

'"The literature of the subject of minorities under the protection of the League of 
Nations is extensive. See, in particular, Stone, International Guarantees of Minority 
Rights; Mair, The Protection of Minorities; Ten Years of World Cooperation, Chap. XI; 
Macartney, National States and National Minorities; Azc&rale, The League of Nations 
and National Minorities; A. Mandelstam, "La protection des minorit6s,” Reeved des 
Cows, Vol. I (1923), 367-317. Janowsky, Nationalities and National Minorities. 

Series B, No. 6. Hudson, World Court Reports, I, ao8. 

>“ Series A/B, No. 64. Ibid., HI, 484. 

For the Lima Declaration, sec Ini. Conferences of American States, 1933-1940, 236. 
For the Bio de Janeiro declaration, and the Mexico City resolution, see Pan American 
Union, Congress and Conference Series, No. 36, p. 49 i No. 47, p. 70. 
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do not, however, make provision for the special ethnic privileges granted to 
minorities by the treaties following the first World War, no provision, for 
example, being made for conducting schools in the language of the minority 
or for permitting the use of the minority language before the courts.®" 

The obligations thus imposed, while restricting the jurisdiction of each of 
the states subject to them, and thus constituting a temporary inequality in 
their international status, may be expected to extend in due time to all states 
when the principle of respect for human rights and fundamental freedoms 
contained in Article i of the Charter of the United Nations talres shape in a 
general convention. It is not expected that such a convention will be con- 
sidered as an intervention on the part of the United Nations “in matters 
which are essentially within the domestic jurisdiction of any state,” under the 
terms of Article 2.®" 

The presence of aliens within the territory of a state has become of recent 
years one of the most frequent occasions of international controversy. While 
on the one hand the rapid growth of international commercial relations in 
modern times has resulted in greatly increasing the number of aliens in 
certain states offering opportunities for labor and for business enterprise, on 
the other hand the enlargement of governmental functions and the changing 
social policies of certain states in respect to individual rights of person and 
of property have given rise to new issues for the solution of which the prec- 
edents of the past have proved inadequate. Here perhaps more than in any 
other field, international law is in a state of transition, and rules must be laid 
down tentatively and generalixations made with reservations. A preliminary 
issue concerns the right of the state to exclude aliens from its territorial 
domain or to expel them when they have entered, — questions not so much of 
jurisdiction as of national independence in the larger sense. 

It is a well-estahlished general principle that a state may forbid the en- 
trance of aliens into its territory, or admit them only in such cases as com- 
mend themselves to its judgment.®* The right of total exclusion is, however, 
more theoretical than real. As a practical issue, no state can be assumed to 
be desirous of cutting itself off from all intercourse with the outside world; 
and should it do so it might reasonably be held to have forfeited its position 

See Treaty with Italy, Art, 15; ‘‘Italy shall take all measures necessary to secure to 
all persons under Italian jurisdiction, without distinction os to race, sex, lani;uagc or 
religion, the enjoyment of human rights and of the fundamental freedoms, including 
freedom of expression, of press and publication, of religious worship, of political opinion 
and of public meeting.” Similar provisions occur in the treaties with Bulgaria, Finland, 
Hungary, and Rumania. 

The question whether the existing system of protecting minorities was the correct solu- 
tion of the problem was widely discussed, some writers maintaining that it should be 
continued, others that it was essentially unsound. See J. L. Kunz, ‘‘The Future of Interna- 
tional Law for the Protection of Minorities," Am. Journal, Vol. 39 (194s), 89. 

8S See above, pp. 178, 179, 252, 233. 

8* The rule was stated clearly by Vattel in 1738. Droit des gens, Eng. trans., Bk. H, 
|§ 94, 100. The dictum in the case of Nishimuia Ekiu v. United States, 142 U. S. 631 
(1893), is often quoted; “It is an accepted maxim of international law, that every sov- 
ereign nation has the power, as inherent in sovereignty, and essential to self-preservation, 
to foibid the entrance of foreigners within its dominions, or to admit them only in such 
cases and upon such conditions as it may sec fit to prescribe.” 
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as a member of the international community. When it wtis asserted by the 
older jurists that there was a legal “right of intercourse” as between states, 
all that was meant, consistent with the law, was that by custom some degree 
of commercial and social intercourse had come to be regarded as a normal 
condition of modern international life. This is quite a different matter from 
an obligation on the part of a particular state to admit all or any of those 
who only come with the intention of becoming permament residents. The 
partial exclusion of alien immigrants by the United States has been acquiesced 
in by other states in so far as it has been applied to all alike. Total exclusion 
of immigrants may at any time become a necessity for those states of the 
Western Hemisphere which feel that the number of immigrants to their 
territories has exceeded the capacity for beneficial assimilation. Under such 
circumstances there would seem to be no doubt that the general principle of 
the right of exclusion might be given practical application without giving rise 
to legal grounds of protest from other states. 

The controversial issue, however, has arisen in connection with the dis- 
crimination shown against the citizens of particular states. Exclusion upon 
purely personal grounds, such as was put into effect by the United States 
laws prior to ipzi,'*"' being directed against the citizens of all states indis- 
criminately, presented no international issue. The exclusion of certain types 
of immigrants, such as idiots and paupers, was not contested, as being a 
purely domestic question. The United States, however, undertook by succes- 
sive acts of Congress, beginning in 1882, wholly to exclude Chinese immi- 
grants,'''’ as well as the natives of other specified sections of the continent of 
Asia.”' By a treaty of 1880 China had agreed to the regulation or tem- 
porary suspension by the United States of Chinese immigration, but it was 
not until 1894 that China, by treaty, acquiesced in the absolute prohibition 
of the entrance of Chinese laborers into the United States for a period of ten 
years from the ratification of the treaty.®” Agitation in the United States for 
the exclusion of Japanese immigrants resulted in the conclusion in 1907 of 
the Root-Takahira Agreement, known as the “gentleman's agreement,” by 
which Japan undertook itself to prevent the immigration of Japanese laborers 
to the United States.”" By act of May 26, 1924, however, the Japanese were 
directly excluded under the head of persons “ineligible to citizenship.” “ ‘ It 
should be observed that in the cases both of China and of Japan the right 
of entry into the United States which the two states might have claimed for 
their citizens was merely an inferential right following from the principle of 
the equality of states. To exclude all aliens impartially raises no issue of 

*<■ For the earlier laws, see Moore, Digest, IV, | 562. 

For the provisions of the several Acts, see Treaty, Laws, and Rules Governing the 
Admission of Chinese, Department of Labor, Bureau of Immigration, 1917. 

sr Act of February s, 1917 ! 39 Stal. at Large, 875. 

s® Treaties and Conventions, I, 237. Sec the Chinese Exclusion Case, Chae Ch.in Pinf 
V. United States, 130 TJ. S. 581 (1889) ; Fenwick, Coses, 176; Hudson, Cases, 1041, where 
the exclusion act of 1888 was held to overrule existing treaties. 

Treaties and Conventions, I, 241. 

““ See Hackworth, Digest, III, 757. 

Ibid., Ill, 761. For comment, see Ant. Journal, Vol. 18 (1924), 320. 
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discrimination ; to exclude the citizens of a particular state denies to that stale 
a right accorded to others. The exclusion of certain races as being unassim- 
ilable is, it would appear, a political rather than a legal question. 

In more recent years the United States has put into effect a method of Quota laws 
regulation known as the “quota system,” the effects of which may be in fact 
discriminatory without thereby giving rise to valid legal protest. The Im- 
migration Act of 1924, in undertaking to restrict immigration in a way 
designed to maintain the existing racial composition of the United States, 
affects adversely immigration from south-eastern Europe; but the discrimina- 
tion is indirect and due to conditions which do not reflect upon the character 
of the immigrants from the particular country.'”* In Brazil the Constitutions 
of 1934 and 1937 bolh incorporated provisions for the quota system; and 
subsequent decree-laws granted special privileges to Portuguese. Under the 
Constitution of 1946 the matter is left to be regulated by ordinary law. 

The right of a state to expel aliens from its territories for reasons bearing The expui- 
upon the public welfare of the state is well established; but in the exercise 
of this right there must be, as in the case of the admission of aliens, no 
discrimination against the citizens of a particular foreign state as such. It 
would appear that the foreign government has a right to inquire into the 
reason for the expulsion of its citizen.®'* Precedents exist, chiefly in the rela- 
tions between the Great Powers and small and unstable states, showing the 
exaction by foreign governments of an indemnity for the arbitrary expulsion 
of their subjects. Great Britain obtained from Nicaragua in 1895 an indem- 
nity for the expulsion of twelve British subjects who had been arrested and 
expelled for alleged participation in the Mosquito rebellion. In the same 
Bluefields Case the United States, relying chiefly upon the treaty of 1867, 
demanded that the two American prisoners be informed of the charges against 
them and of the evidence in support of the charges, admitting, however, the 
right of Nicaragua to expel them if the charges were true.®'' In 1920 the 
United States deported to Russia, on the ship Buford, a group of anarchists 
and radical socialists who had emigrated from that country to the United 
States and whose activities on behalf of their political principles were con- 
sidered detrimental to the welfare of the United States.®® In 1926 the Gov- 
ernment of Panama decided to expel one R. O. Marsh and others on account 
of their subversive activities among the San Bias Indians, and the United 

■>2 Sec Hackworth, Digest, III, 74r(£.; Hyde, Int. Law, I, §6o.\; A. W. Parker, 

‘•United States Immisration Act of 1924,” Am. Journal, Vol. iS (1924), 738; Vol. 19, 

P. 2 J- 

See Accioly, Traiado, 1 , No. 697A. 

0* See cases in Moore, Digest, IV, § 331. In Ben Tillett’s case between Great Britain 
and Belgium the arbitrator held that Belgium was justified in the means taken to ensure 
the expulsion in 1896 of one who had come from England to foment a strike of dock 
workers. Hudson, Cases, 1036; Fenwick, Cases, 181. 

0 ® Moore, Digest, loc. cU. In 1888 the United States demanded an indemnity front 
Guatemala for the expulsion, by executive decree, before the completion of judicial 
process, of an American citizen, Hollander, who had been arrested upon a charge of 
malicious libel and forgery. Ibid. See also the decision in the Bofiolo case before the 
Italian-Venczuclan Commission in 1903. Ralston, Venezuelan Arbitrations, p. 699. 

The deportations were in accordance with an act of May 10, 1920. 
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States, upon receiving a request for its cooperation, saw no reason why 
Panama should not “handle the matter independently.” A decree of expulsion 
was accordingly issued.'’^ 

By international law, as has been seen, each state is left free to concede to 
aliens resident within its territory such measure of rights, apart from the 
protection of life and property, as it may see fit to confer upon them. Most 
states, however, in modern times have come to concede to aliens substantially 
the same civil privileges, as distinct from political rights, which are enjoyed 
by citizens of the state. These privileges include the right to hold, inherit, 
and transmit real property, the right to contract, the right to practise the 
professions and other licensed occupations, and the right of religious worship 
and of freedom of speech. The earlier droit d’aubaine, a relic of feudal times, 
in accordance with which the .sovereign confiscated to the use of the state the 
movable and immovable property of deceased foreigners, had largely dis- 
appeared by the end of the eighteenth century.”® Under the common law of 
Great Britain and of the United States an alien could take lands by purchase, 
i.e., by will or by deed, but not by descent, i.e., not by intestate succes- 
sion; ”” but these restrictions have now been largely removed. In the United 
States the restrictions imposed by a number of the individual States of the 
Union have been rendered inoperative by treaties entered into by the United 
States with other countries.^’* In many countries aliens are forbidden to own 
land within a certain distance of the national boundaries. In Brazil and other 
countries aliens are forbidden to operate mines and water-power systems, 
concessions being granted only to nationals. The Brazilian Constitution of 
1946 denies to aliens the right to own newspapers and radio stations, nor can 
aliens be shareholders of corporations conducting such enterprises; but 
the restriction of the liberal professions to native Brazilians, prescribed by 
the Constitution of 1937, has now been abolished. 

On rare occasions states have found it necessary to discriminate against 
the citizens of a particular state and to deny them privileges granted to other 
aliens. Such a case arose in igo6 when the city of San Francisco undertook 
to segregate Japanese students in separate schook. The United States argued, 
in answer to the protest of Japan, that there existed a reasonable basis for 
the alleged discrimination, and that the action taken did not necessarily re- 
flect upon the character of the Japanese citizen and by inference upon the 

See Hackwortb, Digest, III, 6gS. On the general subject of expulsion, see C. J. B. 
de Boeck, ‘'L’Expulsion et les difficult^ internationalca qu'en souUvc la pratique,” RecueU 
des Cuurs, Vol. 18 (19*7 — ^III), 447-647. 

"“The practice was vigorously condemned by Vattel in Droit des getts, Eng. trans., 
Bk, II, S xia. 

See Fairfax’s Devisee v. Hunter’s Lessee, 7 Cranch 603 (1813). 

i'»' For instances, see Moore, Digest, IV, 91 S 44 -S 45 . In the case of Truax v. Raich, 
239 U.S. 33 tigis), Fenwick, Cases, iSj, Hudson Cases p. 1066, it was held as a point 
of constitutional law that a law of Arizona discriminating against aliens in respect to 
opimrtunitirs of employment was in violation of the Fourteenth Amendment. In Jordan 
V. Tasiriro, J78 US. 123 (iqsS), Hudson, Cases, p. 1070; Fenwick, Cases, 193, it was held 
that a treaty between the United States and Japan should he interpreted liberally so as 
to secure to the Japanese respondents the right to construct and operate a hospital. 

i'"- .Art, i6o. 
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honor of Japan.'"® In 1913 a more acute issue arose in connection 'with the 
protest of Japan against the discriminatory character of California laws pro- 
hibiting aliens who were not “eligible to citizenship” from owning and 
transmitting real property, except in so far as the right was secured to them 
by treaty. Since Japanese citizens were unable to become naturalized, they 
were thus limited to the rights granted by a treaty of 1911, which fell short 
of the privileges enjoyed by other aliens. The United States urged in defense 
of the law that it was the result rather of local economic conditions than of 
direct racial discrimination; but Japan refused to acquiesce in the justice of 
the explanation,'"'* Additional legislation was enacted by California in 1920, 
with fresh protest from Japan.'"* 

International law recognizes a distinction between the status of those aliens Domiciled 
who are merely transient visitors in a foreign country and those who have 
established a permanent residence there with apparent intention of remaining 
indefinitely. Not only must domiciled aliens obey the local laws and pay the 
normal taxes, whether upon person or upon property, imposed by the state; 
but should the necessity arise they may be called upon by the state to perform 
such public duties as police and militia service, as distinct from military 
service, as well as to submit to special measures, such as quarantine regula- 
tions, restricting their personal liberty and the enjoyment of their property 
in the interest of the public welfare. Domicile thus creates a sort of qualified 
or temporary allegiance.'"® A delicate question is presented when the state in 
which the alien is domiciled goes to war with the state of which he is citizen. 

In such a case, while the alien may not be drafted into military service, he 
is at the same time bound not to contribute by an overt act to the success of 
the state of his nationality; and he may be punished for high treason and 
may be subjected to other penalties imposed by state law upon such 
offenses.'"" 

We have seen that a state may exercise personal jurisdiction over its na- k. Limiu- 
tionals for acts committed abroad and may make its jurisdiction effective 
when such nationals return again within the jurisdiction of the state. Can a jurisdiction 
similar jurisdiction be exercised with regard to an alien for an act committed 
abroad when such alien happens to come subsequently within the territorial 
jurisdiction of the state. The question has given rise to much controversy. 

Acts of the alien not directly injurious to the state or to its citizens may bp 
excluded from consideration. What of acts such as forgery or treasonable 
plotting directly injurious to the state? Continental jurists generally assert the 

'®®Hackworth, Digest, HI, 755. 

'®®See Am. Journal, Vol. 8 (1914), S 7 i. For the text of the California law, see ibid., 

Supp., 177. For cases in illustration of the application of the law, see Hackworth, Digest, 

HI, 683 ff. 

Sec Am. Journal, 'Vol. is (igsi), SSi VoL 16 (1922), 420, 

10s See Carlisle v. United States, 16 Wallace 147 (1873), where the court held that 
certain domiciled aliens who had given aid and comfort to the Confederacy were guilty 
of high treason ; and sec the case of "Lord Haw Haw," below, p. 272. 

In the case of Dc jager v. Attorney-General of Natal, L. R. App. Cas., 326 (1907), 
a British court held guilty of high treason a resident of Natal who during the occupation 
of that country by the Boer army served in its tanks. Hudson, Coses, 1060. 
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right to punish in such cases.**' What of acts which although committed 
abroad take effect within national territory? In a case in dispute between the 
United Slates and Mexico, the latter country attempted in 1886 to punish 
one Cutting for a libel published in a Texan newspaper against a Mexican 
citizen then in Mexico. While a demand by the United States for the release 
of Cutting was refused, the Mexican plaintiff withdrew his action and Cutting 
was released without criminal prosecution.**® More recently the case of the 
Lotus,'"'' decided in 1927, brought this question of jurisdiction before the 
Permanent Court of International Justice and contributed much valuable 
discussion upon it. A French steamship, the Lotus, collided with a Turkish 
steamship, the Boz-Kourt, on the open sea with loss of life to Turkish citizens 
on the latter vessel. Upon the arrival of the Lotus at Constantinople, the 
French officer of the watch was prosecuted and sentenced to imprisonment. 
The resulting dispute between France and Turkey was referred to the Perma- 
nent Court, which held by a majority vote that the criminal proceedings 
instituted by Turkey were not in conflict with international law, since the 
act of the French officer “produced its effects on the Turkish vessel and con- 
sequently in a place assimilated to Turkish territory.” In the case of Ford 
V. United States,*** the court held that certain British subjects might, upon 
seizure of their vessel, be prosecuted for a conspiracy to violate the laws of 
the United States whether or not they were in or out of the country at the 
time of the offense. 

The conviction of William Joyce, popularly known as “Lord Haw Haw,” 
by the British Government for high treason was upheld by the House of 
Lords in 1945.* ** Joyce, although born in the United States, resided in Eng- 
land between 1921 and 1939, at which time he applied for the passport, 
describing himself as a British subject born in Galway, Ireland. In September, 
1939, he entered the service of the German Radio Company of Berlin as an 
announcer of British news. The House of Lords held that the accused while 
“not in law a British subject,” yet in obtaining possession of a British pass- 
port, in which he described himself as a British subject, he had “by his own 
act . . . maintained the bond which while he was within the realm bound him 
to his Sovereign.’’ 

During the middle ages it was common for commercial towns to concede 
to foreign merchants the privilege of residing in separate parts of the town 
and being governed by their own domestic laws. This privilege died out in 
Europe with the growth of the principle of territorial sovereignty; but it 

’"'In a report presented to the League ot Nations Codification Committee in 1926 
the concUiMon was reached that the diversity of practice among states w.is too great to 
peimit the foimulution of a general rule on the ‘•ubject. Am. Journal, Vol. 20 (1926), 
Spec. Supp., 25J if. See also W. E. Beckett, “The Exercise of Crimmal Jurisdiction over 
EoieiRneri," Brtliih Year Book, VI (1925), 44. 

Fenwick, 200, reproduced from Moore, Report on Extraterritorial Crime and 
the Cutting Cate. 

’""Series A, No. 10. Fenwick, Cates, aot; Hudson, Cases, 677. 

’*"273 US. S 93 (*927). Fenwick, Cates, sij. 

’*’ Joyce V. Dkector of Public Prosecutions, House of Lords, December 18, 194S, Am. 
Journal, Vol. 40 <1946), 663. 
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continued to be recognized in Turkey, where, because of the religious charac- 
ter of the Mohammedan law, there were special reasons for permitting foreign 
residents to remain subject to the laws of their own country.^ A system of 
“extraterritorial jurisdiction,” based partly upon custom and partly upon 
treaties of unilateral obligation, known as “capitulations,” was thus de- 
veloped, in accordance with which cases relating to foreign citizens were tried 
before diplomatic or consular courts operating in accordance with the laws 
of the several states.^^® During the nineteenth century the system was ex- 
tended to other non-Christian states whose customs and legal systems differed 
radically from those of Europe. Japan succeeded in releasing itself in 1899 
from the limitations imposed upon its sovereignty by the exemption of aliens 
from its local jurisdiction. Upon the outbreak of war in 1914 Turkey 
announced the abrogation of the capitulations, which, it asserted, restricted 
its sovereignty. This unilateral action was contested by the United States; 
but the matter remained in suspense during the war. At the close of the war 
the capitulations were temporarily renewed; but by the Treaty of Lausanne 
of 1923 the contracting parties accepted their “complete abolition.” The 
United Slates acceded to the abolition in a separate treaty signed in 1931,^^® 
In Egypt a special system of Mixed Courts dealing with civil and com- 
mercial cases was established in 1876, in accordance with which the Egyptian 
Government appointed a body of judges partly native and partly foreign, 
the latter being nominated by the respective foreign capitulatory governments 
and forming a majority of the court.**® Criminal jurisdiction remained with 
the Consular Courts. In 1937 a convention was signed at Montreux declaring 
the “Complete abolilion in all respects of capitulations in Egypt”; but at 
the same time provision was made for a transition period of ten years during 
which the Mixed Court of Appeal and the Mixed Tribunals were to be main- 
tained.**' Extraterritorial rights were terminated in Iran by unilateral action 
of the government in 1927.**® For many years China complained of the 
abuses attending the enjoyment by foreigners of extraterritorial rights; and 
at the close of the Washington Conference of 1921-1922 a resolution was 
adopted by the participating powers looking to the promotion of legislative 

"*For the hiiituiical background, sec Brown, Foreigners in Turkey: Their Juridical 
Status, Chap. 1 . Sec also Dainese v Hale, 91 U.S. 13 (187s); Hudson, Case\, 703. 

> ' ‘ On the general subject of extraterritoiial jurisdiction, sec Brown, op. cU., Chap. II; 
Hackworth, Dignt, II, 493 Cf.; Hyde, litt. Law, II, S49 S,, where an elaborate bibliography 
may be found. 

i*^Art. 38, treaty of July 24, 1923. 

115 For the text, see Am. Journal, Vol. 28 (1934), Supp., 129. 

iinpor details, see Scott, The Law Affecting Foreigners in Egypt, rev. cd. ; J. Y. 
Brinton, “The Mixed Courts of Egypt,” Am. Journal, Vol. 20 (1926), 670. 

i^^For the text, see Am. Journal, Vol. 34 (1940}, Supp., 201. 

See Hackworth, Digest, II, S 32 - 

Extraterritorial rights enjoyed by the United States in Siam were surrendered by a 
treaty of 1920. See F. B. Sayre, “The Passing of Extraterritoriality in Siam,” Am. Journal, 
Vol. 22 (1928}, 70; Hackworth, Digest, II, 532. 

Following the treaty of 1937 between Great Britain and France, terminating the 
capitulatory rights previously enjoyed by Great Britain in Morocco, the United States 
was the only remaining country enjoying them. 

For the abolition of capitulatory rights in Palestine, Syria, and Iraq, see Hackworth, 
Digest, II, S17 fi- 
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and judicial reforms in China which would warrant them in relinquishing 
their rights,”'' It was not, however, until 1943 that the United States signed 
with China, at Washington, the Treaty for the Relinquishment of Extra- 
territorial Rights, and on the same day a treaty to the same effect was signed 
between Great Britain and China at Chungking.'®® 

>n»See Am. Journal, Vol. 16 (1922), Supp. 76; H. S. Quigley, "Extraterritoriality in 
China,” Am. Journal, Vol. 20 (1926), 46; M. Bishop, “American Extraterritorial Juris- 
diction in China," ibid., p. 281; Keeton, Tlte Development of Extraterritoriality in China; 
J, Escarra, Rfcuetl dei Cours, Vol. 27 (igag — ^II), S- 
1211 icq!- the text of the treaty with the United Stales, see Dept, of State Bulletin, Vol. 
VIII, 238. For comment, see Q. Wright, “The End of Extraterritoriality in China," Am. 
JouiHiil, Vol. 37 (1943), 286. 



CHAPTER XIV 


The International Responsibility of the State for the 
Protection of Resident Aliens 


In no field of international law have more highly controversial questions 
arisen than in that which involves the relations between the state and citizens 
of foreign states.' These relations may be divided into two general classes; 
those of resident aliens who are living within the jurisdiction of the state and 
are exercising therein the normal commercial and social activities of citizens 
of the state itself ; and on the other hand those of aliens with whom the state 
has entered into special contractual relations for the loan of money or for 
the performance of particular services. The two classes of cases present dif- 
ferent legal issues, but it is common to group them together because of 
certain points of contact between them.® 

The advantages as well as the needs of commercial and social intercourse 
have resulted in recent years in the presence in practically every state of a 
large number of aliens. We have seen that the state itself is the judge of the 
extent of the civil privileges which they may be permitted to enjoy in common 
with the citizens of the state, privileges which in general represent the pur- 
pose of their presence within the state.® But over and above these privileges 
there are certain fundamental rights of person and of property which accom- 
pany the individual alien wherever he goes as a part of his human inherit- 
ance.' The privileges may be revoked; but the fundamental rights remain. 
The question then arises, what is the scope of these fundamental rights, and 
what is the responsibility of the state to see that they are respected by its 
own officers and that they are protected against the illegal acts of Individuals? 
Putting the question in terms of the relations between states, under what 


® On the general subject of the responsibility of the state in relation to aliens, sec 
Borchard, Diplomatic Protection of Citizens Abroad; “The ‘Minimum Standard’ of the 
Treatment of .Miens," ProcetdinRS, .\m. Society Int. Law, 1939, Ji ff.; ‘‘The ‘Committee 
of E.\pcrts' at the Lima Contciencc,” Am. Journal, Vol. 33 (1939), pp. 269 ff.; Eagicton, 
Responsibility of Stales in International Lavi; Harvard Kescaich, Draft Conventions on 
Nationality, Responsibility of States, TenitorUd liofert; Dunn, The Protection of iVo- 
tionals; Freeman, The International Re^punsibUity of Slates for Denial of Justice; Sir 
J. F. Williams, “International Law and the Property of Aliens,” British Year Book, IX 
(1928), i; Nielsen, International Law Applied to Reclamations; Whiteman, Damages in 
International Law; Feller, The Mexican Claims Commissions; A. Verdross, Reciieil des 
Cours, Vol. 37 (1931—111), 337. 

- The subject of the responsibility of the state in relation to aliens is frequently treated 
under the title of “International Qaims,” where the subject is approached from the point 
of view of the state making the claim on behalf of its citiaen rather than from the point 
of view of the state against which the claim is brought. The rights of the former and 
the obligations of the latter are, however, obviously correlative. 

See above, p. 370. 

See above, pp. t3g ff. 
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circumstances may the state of which the alien is a national intervene in his 
behalf when it believes that his fundamental rights have not been duly re- 
spected and protected by the foreign state, and what measure of redress may 
it claim for him in the particular case? Is the redress qualified by the treat- 
ment accorded by the foreign state to its own citizens? 

Under ordinary conditions ,a citizen of one state coming within the juris- 
diction of another state, whether as a transient visitor or as a more or less 
permanent resident^ may make no claim to a favored status. His substantive 
rights are the rights of the citizens of the country, less those special civil and 
political rights reserved to citizens. His procedural rights are in like manner 
those of the citizens of the country.® If a wrong is done to him he expects to 
appeal to the same law for redress and to have access to the same courts that 
are open to the nationals of the country. His rights of personal security and 
his personal liberty are as sacred as those of the citizen; his property rights, 
and his rights under contract, limited as they may be, are entitled to the same 
protection of the law. If his rights are violated he has access to the courts of 
the state for redress upon the same footing as if he were a citizen. What if the 
law itself is flagrantly oppressive, or openly discriminatory against the alien, 
or is administered in an unjust manner? What if the redress to which he is 
entitled under the law when his rights are violated should be denied by a 
flagrantly unjust decision of the courts or by delays equivalent to an unjust 
decision? What if in being prosecuted for a violation of the law on his own 
part he is denied due process of law or given a sentence out of all proportion 
to the gravity of the offense committed? In such cases of “denial of justice” 
the treatment of the alien ceases to be a question of municipal law, and it 
may become the occasion for the assertion by his home state of an interna- 
tional right to secure proper redress for him.'^ 

I The term “denial of justice” may be taken in a broad sense to indicate a 
I failure on the part of the authorities of the government either to provide 
I adequate means of redress to the alien when his substantive rights have been 
! violated or, when the alien himself has violated the law, to observe due process 
' of law in bringing him to trial and determining his guilt. But the term is not 
a strictly technical one, some writers limiting it to include acts of the judi- 
ciary only, or of the judiciary and of administrative officers, while others 


'' The fact that the individual can not bi-inj? suit against the foreign state in his own 
beliatf but must have recourse to the intervention of his government is one of the leasons 
offcu'tl by certain writers for denying to individuals the character of persons of interna- 
tiunal law. 

'> The law ot Ecuador is specific in this respect and typical of a number of other Latin 
Amciican States. “Foreigner-s whatever their class may he, enjoy in Ecuador, in accoid- 
ance with the Constitution and the laws, the same civil rights which belong to nationals 
and the guarantees accorded by the Constitution, except those which are granted exclu- 
sively to Ecuadorans." Art. 34, law ot February 16, ig.tS. Am. Journal, Vol. 32 (1938), 
Supp., 103, 167. 

" The term ‘'diplomatic protection" Is regularly used to indicate action on behalf of the 
alien liv the state of which he is a nation.al. Up to the time such action is taken the 
question i- a domtsiic one between the alien and the state in which the injury takes 
place. The term "diplomatic intervention’’ is used by certain Latin American writers to 
'Icsc’ilie the unlawful interference of a state on behalf of its citizens abroad. 
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extend it to include all forms of internationally illegal treatment of aliens.® 
The definition of the Harvard Research Draft appears to exclude the violation 
of the substantive rights of the alien, but interprets broadly the violation of 
procedural rights:t“A state is responsible if an injury to an alien results from 
a denial of justice. Denial of justice exists when there is a denial, unwarranted 
delay or obstruction of access to courts, gross deficiency in the administration 
of judicial or remedial process, failure to provide those guarantees which are 
generally considered indispensable to the proper administration of justice, or a 
manifestly unjust judgment. An error of a national court which does not 
produce manifest injustice is not a denial of justice.” "^The term is so well 
established that it would seem desirable to retain it and define it as above, 
rather than to avoid its use altogether. 

The controversial aspect of the problem of the responsibility of the state 
in relation to aliens has arisen from the claim on the part of certain govern- 
ments and jurists that the alien, coming into the state of his own free will, is 
entitled to no better treatment than that which is accorded to citizens of the 
state itself. This doctrine of “equality of treatment” does not mean that the> 
alien is to share in all of the privileges of citizens, but merely that such rights! 
as the law permits him to enjoy will be protected as would similar rights of I 
the citizen. But what if the protection afforded to the citizen himself is belowj 
the minimum standard of treatment to be expected of a civilized state? Somel 
writers have gone so far as to deny that there is any such minimum or “inter- 
national standard of justice”; holding that each state, in the exercise of its 
sovereign rights, is privileged to maintain its own methods of procedure. If 
they are observed, the alien can have no complaint and the state of which 
he is a national can have no ground of intervention in his behalf. 

This view has found expression particularly in Latin America, as an offset 
to what has been considered the “interventionist” policy of the United 
States. The first International Conference of American States, held in 
Washington, 1889-1890, proclaimed the doctrine of equality in broad terms, 
recommending to the governments of the countries represented at the confer- 
ence the adoption of the following rules as principles of American interna- 
tional law; “(i) Foreigners are entitled to enjoy all the civil rights enjoyed 
by natives; and they shall be accorded all the benefits of said rights in all 
that is essential as well as in the form or procedure, and the legal remedies 
incident thereto, absolutely in like manner as said natives. (2) A nation has 


s For the wide variety of meanings attached to the term “denial of justice,” see Freeman, 
op. cit., Chap». V-VII; O. L. LUsitzyn, “The Meaning of the Term Denial of Justice in 
International Law," Aw. Journal, Vol, 30 (19.16), pp. 633 ff,; Hackwoith, Digest, V, 326; 
Feller, op. cit., 129; Ch. de Visschcr, “Le deni dc justice en droit international,” Rrciieil 
des Corns, Vol. 52 (i93 S — 369. 

” Harvard Draft Convention on Responsibility of States, Art, 9. It is assumed that this 
definition would include the decisions of administrative authorities in cases where there if 
no appeal to the courts. 

See C. G. Fenwick, "Intervention; Individual and Collective," .!»». Journal, Vol. 39 
(194s), 64s. 

In support of the principle of equality of treatment, see Yepes, El pana-mericanismo y 
el derecho internacional. Sec a recent manifestation in the form of the “Cardenas Doc- 
trine,” P. M Brown, Am. Journal, Vol. 34 (1940}, 300; and below, n. 71. 
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not, nor recognizes in favor of foreigners, any other obligations or respon- 
sibilities than those which in favor of Ihe natives are established, in like 
cases, by the constitution and the laws.”" The delegation of the United 
States, submitting a minority report, voted against the recommendation. 

The conflict of opinion manifested on this occasion by the United States 
and the other American states continued in succeeding conferences, notably 
at Montevideo in i933.tThe Convention on the Rights and Duties of States 
adopted at that conference, after stating in Article 9 the established principle 
that “The jurisdiction of states within the limits of national territory applies 
to all the inhabitants,” provides that: “Nationals and foreigners are under 
the same protection of the law and the national authorities and the foreigners 
may not claim rights other or more extensive than those of the nationals.” 
The convention was signed by the United States, but with a reservation based 
upon the lack of time to prepare the necessary “interpretations and defini- 
tions” of the proposed doctrines and principles.^® / 

The insistence of the United States and other governments that there is an 
international standard of justice is supported by the views not only of jurists 
of the United States, Great Britain, and other countries, but by the decisions 
of international arbitration tribunals.^"* It is obvious that if this international 
standard is higher than that which is maintained by the government of a 


Int. Conferences of Am. States, 1889-1928, Recommendation, “Qaims and Diplo- 
matic Intervention,” p. 45. 

Ibid., 1933-1940, p, 121. Compare Resolution LXXIV of the same conference, on 
‘‘International Responsibility of the State,” by which the conference “reaffirms once 
more, as a principle of international law, the civil equality of the foreigner with the 
national as the maximum, limit of protection to which he may aspire in the positive 
legislations of the states. Ibid., p. 91. 

Ibid., p. 123. For details, see Report of the Delegates of America to the Seventh 
International Conference of American States, pp. 170 S. 

See Elihu Root, “The Basis of Protection to Citizens Residing Abroad,” Proccedingi, 
Am. Society of Int. Law, igio, p. 16: “There ia a standard of justice, very simple, very 
fundamental, and of such general acceptance by all civilized countries as to form a part 
of the international law of the world. The condition upon which any country is entitled 
to measure the justice due from it to an alien by the justice which it accords to its own 
citizens is that its system of law and administration shall conform to this general 
standard.” 

In its opinion on the Neer claim, the General Claims Commission, United States and 
Mexico, accepted the principle that the “propriety of governmental acts should be put to 
Uie test of international standards.” Opinions of the Commissioners, 1927, p. 73. The 
Commission went on to observe, however, that “the treatment of an alien, in order to 
constitute an international delinquency, should amount to an outrage, to bad faith, to 
wilful neglect of duty, or to an insufficiency of governmental action so far short of 
international stamlards that every reasonable and impartial man would readily recognize 
its insufficiency.” 

The liraziKan jurist Accioly observes: “In Brazil, as in the majority of civilized states, 
the question loses much of its importance, because the respective laws are so advanced 
that the equality of rights conceded to aliens represents sufficient protection for them. 
However, in countries in which the national legislation docs not offer, in respect to life, 
liberty and property, the protection generally due to individuals according to the accepted 
principles of international law, the case is different and equality of treatment is not 
enough.” Tratado de derecho internacional piblico, I, 370. 

Among other leading Latin American authors Moreno states that the alien “wherever 
he finds himself, and without distinction of nationality, should enjoy the inherent rights of 
man,” citing with approval Lautcrpacht’s statement that international tribunals have 
many times upheld the tninimum standard of civilization. Derecho internacional pdblico, 
Vol. I, sri- 
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particular state the result will be to give to the alien a greater degree of 
protection than that enjoyed by the citizens of the country in question and 
thus put the alien in a privileged position. If it be argued that a foreign state, 
in insisting upon the principle of an international standard of justice, is 
attacking the “sovereignty” of the other state, by interfering in the adminis- 
tration of its domestic law, the answer must be that all rules of international 
law which run counter to the will of a particular state are equally an attack 
upon its sovereignty. If there exists such a preponderance of opinion and of 
practice in the matter as to constitute a rule of international law, the en- 
croachment upon sovereignty is purely incidental.^® 

Proceeding on the assumption that there exists an international standard 
of justice in respect to the treatment to be accorded to the alien by the gov- 
ernment of the state, the problem arises to determine under what circum- 
stances and at what time the state becomes responsible ior wrongs done to 
an alien? Is the responsibility absolute or relative, direct or indirect? With 
respect to wrongs committed against the alien by individuals, singly or in 
groups, scholars have discussed at length the question whether the state is 
responsible indirectly or vicariously for the acts of individuals within its juris- 
diction, or whether the act of the individual merely “engages the respon- 
sibility of the state,” that is to say, is the occasion for creating a situation 
out of which that responsibility may arise.^® On the one hand we can say 
that the state is in general responsible for the maintenance of law and order, 
so that when violence takes place the state is indirectly responsible for the 
breach of the law. But since it is beyond the power of any state to prevent 
all acts of violence, and wholly impracticable for it to make redress from its 
own resources, the responsibility of the state can be considered as having 
been met when it affords proper means of redress for the wrong done. On the 
other hand we can say that the state is not in any way responsible for the 
mere commission of the wrong, and that its responsibility begins only when 
it fails to provide adequate means of redress.'* The difference between the 
two positions is largely academic, since both sides are agreed that under 
ordinary circumstances the actual responsibility of the state is based upon 
some wrongful act on its part, or some failure to act where action should have 
been taken.'® The phrase “responsibility of the state” in this connection may. 

It is to be expected that the adoption by the United Nations of an International 
Bill of Rights and its subsequent incorporation into the municipal law of the individual 
states would constitute a minimum standard and give a new aspect to the problem oi 
equality in respect to citizens and aliens. In its Craft Declaration of the International 
Rights and Duties of Man the Inter-American Juridical Committee put aliens upon the 
same footing as nationals, but made provision for a special procedure in cases in which 
the state of which the alien was a national alleged denial of justice. See above, p. 134. 

The principles at issue are catcfully analyzed by E. Borchard, “The 'Minimum Stand- 
ard’ of the Treatment of Aliens,” Proceedings, Am. Sac. Int. Law, 1939, pp, 51 ff. 

'"See, on this subject, Eagleton, op. cit., 76 ff.; Freeman, op. dt., 19 ff. 

"Eagleton finds the second conception “most nearly in harmony with the practice 
of states to-day,” arguing that “the state can not be regarded as an absolute guarantor 
of the proper conduct of ail persons within its bounds.” Op. cit., 77. 

An interesting theory described as "community of fortune” was offered by the Argen- 
tine jurist, Podestd Costa, in 1932 to distinguish between the immediate (direct) and 
mediate (indirect) respondbility of the state. An alien, coming into a state, shares with 
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therefore, be defined as the secondary obligation of the state to make repara- 
tion to another slate for the failure to fulfil its primary obligation to afford 
the proper protection due to the alien.*® 

With respect to wrongs to the alien committed by the officers of the govern- 
ment a different situation is presented. States are corporate persons, and they 
can only give expression to their corporate will through the acts of lawfully 
appointed officers. The responsibility of the state for the acts of these officers 
might, therefore, be described as the “law of agency in international rela- 
tions.” Not all officers of the state are, however, of the same degree. The 
executive head of the government and the national legislature are in most 
states the primary agents of the state for the determination of foreign policy 
and the performance of international obligations, so that their acts are acts 
of the state^ itself and the responsibility of the state for them is direct and 
immediatdf Equally direct, but less immediate, is the responsibility of the 
state for the acts of its. higher administrative officers and of its judicial 
tribunals; but the state is always free to disclaim their acts and, although 
accepting responsibility for them, to clear itself of any imputation of inten- 
tional wrong.*^Minor public officers, local sheriffs, magistrates, and police- 
men are also agents of the state, but they are in many cases so remotely con- 
nected with the central government that it would seem more correct to say 
that the state is only indirectly responsible for their acts, that is to say, the 
responsibility of the state is engaged not because of the act itself but because 
of the failure of the state to punish the offender when the act has been 
committed.*^ Where acts are done by minor officials, soldiers and others 
under orders, as in the case of the shooting down of the American transport 


the citizens of the state a common fortune, benefitting by the rights which they enjoy 
and burdened by the obligations to which they are subject. Only when something occurs 
to destroy this community of fortune does the right of diplomatic protection arise. If a 
state should deny to aliens the fundamental rights of man, its responsibility before its own 
law would then be converted into international responsibility. With respect to the ques- 
tion of direct or indirect responsibility of the state Freeman observes that, “So far as 
concerns the principle of Stale responsibility itself, the distinction is absolutely irrelevant. 
That responsibUity may conceivably be regarded os secondary or remote when compared 
with the liability of the person who committed the wrongful act; but whether the source 
of the original injury be a private wrong or not, international responsibility can never be 
anything else but direct in the sense that it can only arise after a failure on the part of 
State organs to observe some international obligation incumbent upon them.” Op. cil., 
pp. 2i-ai, See Feller, The dfezicon Claims Commissions, p. 132, for the application of the 
distinction in the Chattin case. 

Following in the lead of Grotins, who devoted a chapter “On damage caused 
through injury, and the obligation arising therefrom" (Book II, Chap. XVII) many 
writers determine the responsibility of the slate in terms of “fault” on its part. Sec 
Eaglelon, op. cit., p. 208, where Ute wnitcr points out that, starting from the original 
proposition of Grotius, two paths have been followed; the one seeking to extend the 
field of responsbility by widening the definition of fault, the other seeking to eliminate 
the idea of fault and to make responsibility objective. The elusivcncss of the idea of 
fault and the subtle distinction between actual and constructive fault would seem to make 
it a less satisfactory test than that of “denial of justice” and “due diligence," although 
both of these contain subjective as well as objective elements. Compare the observations 
of Anrilotti, Cmn dr droit international, 496. 

'■*"The analogy breaks down on certain points, but is on the whole sufficiently close 
to be helpful. 

-1 See below, p. sqo. 

-=* See below, pp. 28a, *83, 
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planes by Yugoslav airmen, the responsibility is thrown back upon the higher 
officers who ordered the men to act.“® 

Where the alien is injured by the unlawful act of an individual, there is 
complete agreement with respect to the first stage of the procedure to be 
followed. The alien, finding him injured by breach of contract, tort, or any 
other civil offense, must have recourse to the local courts for redress.®" 
Should these deny him redress, he must make his appeal to the higher courts 
in accordance with the provisions of municipal law.'Normally the decision of 
the highest courts to which an appeal may be taken is final; but should the 
decision be so arbitrary or discriminatory as to constitute a clear “denial of 
justice,” the state of which the alien is a national may then take up his case 
and intervene dl blom aticallv in his behalf, in which event the question ceases 
to be merely a domestic one between the alien and the foreign government 
and becomes an international issue to be settled by the principles of interna- 
tional law. 

If the alien should be the victim of a criminal act, the state must not only 
afford such redr^ as a suit for damages might obtain, but it must show due 
diligence in arresting and _gros ecutin g the offender. Negligence on its part in 
this latter respect will give rise to a claim for compensation. In the Galvin 
case compensation was awarded by the General Claims Commission in 
favor of the widow of a Mexican killed in Texas on the ground that “there 
was a clear failure on the part of the authorities of the state of Texas” 
to act in conformity with “the general principle of international law re- 
quiring authorities to take proper measures to apprehend and punish a 
person who appears to be guilty of a crime against an alien.” In the Janes 
case,*® in which an American superintendent of mines in Mexico was mur- 
dered by a discharged employee, compensation was awarded to the widow on 
the ground that the local authorities failed to apprehend and punish the 
slayer under circumstances in which the negligence might be said to have 
amounted to indifference to the commission of the crime. In the Neer case, 
in which an American superintendent of a mine was killed by a body of armed 
men, compensation was refused on the ground that while in the opinion of 
the Commissioners “better methods” might have been used, the Mexican 
authorities had not shown “such lack of diligence or such lack of intelligent 
investigation” in apprehending and punishing the culprits as to render 
Mexico liable in the case.®’ 

In this case the act wa-s admittedly an act of state, not raising the question of 
responsibility on the part of the agents directly connected with it. See below, p. spi. 

The plea of respondeat superior is, however, not good in the case of certain acts of a 
particularly barbarous character. See below, p. 669. 

** See Freeman, op. cit., Chap. XV; “Delegated Control: The 'Local Remedy’ Rule and 
its Relation to Denial of Justice”; Eagleton, op. at.. Chap. V. 

Mexico V. United States, Opinions of the Commissioners (1926), p. 408. Fenwick, 
Cases, 223. 

2® Opinions of the CommUfioners (1927), p. 108. For comment, see Feller, op. cit., 292, 
Ibid. (1927), p. 71. In the course of its opinion the Commission discusses the various 
interpretations of “denial of justice” and observes: “Without attempting to announce a 
precise formula, it is in the opinion of the Commission possible to go a little further 
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The claim of “denial of justice” appears more often in the case of aliens 
accused of criminal acts where there has been undue delay in bringing the 
accused to trial, evidence of cruel treatment while awaiting trial, or a mani- 
festly unjust sentence. In the Chattin case compensation was awarded on 
ground of the irregularity of court proceedings following the arrest of Chattin 
for alleged embezzlement. “Irregularity of court proceedings,” said the Gen- 
eral Claims Commission, “is proven with reference to absence of proper 
investigations, insufficiency of confrontations, withholding from the accused 
the opportunity to know all of the charges brought against him, undue delay 
of the proceedings, making the hearings in open court a mere formality, and 
a continued absence of seriousness on the part of the Court.” In the Dyches 
case compensation was granted on the ground that, in spite of the fact that 
the Mexican Supreme Court of Justice had finally acquitted the accused, he 
had been imprisoned for two and a half years when only a minor offense was 
involved. 

Where the injury to the alien is the result of the act of some local officer, 
such as a sheriff, the redress of the wrong is expected to proceed with greater 
promptness and concern than otherwise, since a criminal act on the part of 
such a person is properly to be regarded as a more serious affront to the law, 
although not directly involving the responsibility of the state. Circumstances 
must determine whether the act of the petty officer was performed in pursu- 
ance of official duties, although in excess of the necessities of the situation. 
In the Way case,^“ in which an American superintendent, was killed by per- 
sons acting under the instigation of the local mayor, it was found by the 
Commission that the mayor had issued a void warrant, “a warrant stating no 
charge,” and had “directed the execution of that so-called warrant by armed 
men who killed a cultured and inoffensive man, who evidently had sought to 
avoid trouble with the Alcalde.” An indemnity was awarded in favor of the 
claimants. In the case in which two Mexican students, Gomez and Rubio, 
were killed by sheriffs in the town of Ardmore, Oklahoma, in 1932, the 
sheriffs were acquitted by the state courts on the basis of their testimony 

than the authors quoted, and to hold — (first) that the propriety of governmental acts 
should be put to the test of international standards, and (second) that the treatment of 
an alien, in order to constitute an international delinquency, should amount to an out- 
rage, to bad faith, to wilful neglect of duty, or to an insufficiency of governmental action 
SO far short of international standards that every reasonable and impaitial man would 
readily recognize its insufiicicncy. Whether the insufficiency proceeds from deficient execu- 
tion of an intelligent law or from the fact that the laws of the country do not empower 
the authorities to measure up to international standards is immaterial.” 

Ibid. (1927), p. 433. The case contains a detailed, if somewhat confusing, statement 
of the distinction between “indirect” and “direct” responsibility. See Feller, op. cU., 
130, 143. 

as Ibid. (1939), 193. The case contains an interesting discussion of the question 
whether a final decision of the highest court can redress an unjust decision of a lower 
court. 

30 Ibid., (1939}, p. 94. Am. Journal, Vol. 33 (1939J, p. 466. “It is believed to be a 
sound principle,” said the Commission, “that, when misconduct on the part of persons 
concerned with the discharge of governmental functions, whatever their precise status 
may be under domestic law, results in a failure of a nation to live up to its obligations 
under international law, the delinquency on the part of such persons is a misfortune for 
which the nation must bear the responsibility.” For comment, see Feller, op. cit., 236. 
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that they shot in self-defense. The incident took place at midnight, and while 
both boys were alleged to have had revolvers it appeared that the sheriffs 
fired with unnecessary haste. In view of the facts Congress made an appro- 
priation for the payment of an indemnity to the families of the deceased “as 
an act of grace and without reference to the question of legal liability.” 

Outbreaks of mob violence resulting in injury to the alien raise regularly d. Acts 
the question of prevention as well as of redress. While occasional outbreaks ““fence 
of mob violence may be expected in any state, and their mere occurrence is 
not of itself a ground of responsibility, the state is expected to use “due dili- 
gence” to prevent them. 'What constitutes “due diligence” is a question of 
time and circumstances. “Attacks directed against aliens as such raise the 
question of prevention more acutely than if aliens as well as citizens are 
incidental victims of a riot, In the classic case of Don Pacifico, an English 
Jew whose house was attacked and burnt in consequence of efforts made by 
the Greek Government to prevent the national custom of burning Judas 
Iscariot in effigy on Easter Day, 1847, the British Government emphasized 
the lack of due diligence in preventing the outrage and insisted upon an 
indemnity. The failure of Pacifico to resort to the local courts was explained 
by the legal disabilities of Jews in Greece. An indemnity not being forth- 
coming the British Government resorted to reprisals.*® On the occasion of 
the riots at Key West and New Orleans in 1851, following the execution of 
certain American filibusterers in Cuba, Secretary Webster argued inconclu- 
sively that Spanish subjects were not entitled to compensation because Amer- 
icans also had suffered, since in this instance the riots were directed primarily 
against the Spanish consul and his coimtrymen.*’* While the obligation to 
make compensation was denied in this case, compensation was in fact granted 
as an act of courtesy. 

jAgain, the distance of the scene of the riot from the centers of governmental 
control is a factor qualifyi ng “due dilig ence.” In the case of the anti-Chinese 
riots at Rock Springs, Wyoming, in 1885, responsibility was denied on general 
principles and on the special grounds that the perpetrators of the offense 
were also aliens and that the remoteness of the locality made it difficult to 
maintain law and order.®" In the case of Henry Youmans and others, Amer- 
ican citizens who were killed by a mob at Angangueo, Mexico, in 18S0, troops 
which had been sent to disperse the mob joined with it on arriving at the 
scene and opened fire on the house in which the Americans were living. Com- 
pensation was granted on the ground that “it can not properly be said that 
adequate protection is afforded to foreigners in a case in which the proper 

Hackworth, Digest, V, 573 j Whiteman, Damages in International Law, I, 750. In 
the case o£ James Pugh, an Irish Free State citizen who was killed on June jo, 1929 hy 
two police agents in Colon, Republic of Panama, the arbitrator dismissed the claim for 
indemnity on the ground that Pugh “came to his death through hb own fault, while 
attempting to resist lawful arrest and while engaged in unlawfully attacking police officers 
in the lawful dbcharge of their duties.” Am. Journal, Vol. 36 (194a), 70S. 

Btit. and Foreign State Papers, Vol. 39, p. 332 ; Moore, Digest, VI, Sjs ; VII, 132. 

See Moore, Digest, VI, § 1023. 

Ibid., VI, § 1025. The position taken by Secretary Bayard on this occasion has been 
generally condemned by American writers. 
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agencies of the law to afford protection participate in murder.” In 1891 a 
number of Italians were lynched in New Orleans as a result of mob violence 
directed against the activities of the Mafia gang which had culminated in the 
murder of the chief of police. There was no question but that the local 
authorities were negligent in not preventing the attack of the mob upon the 
prison in which the Italians were held. Indemnity was demanded by Italy on 
the basis of an alleged violation of rights assured to the Italians by treaty. 
While it was impossible for Secretary Blain to meet the insistence of the 
Italian Government that the guilty parties should be brought to trial, it was 
admitted than an indemnity was due, and this was duly paid the following 
year.’”' 

The general duty of the state to use due diligence to prevent the commis- 
sion of wrongful acts to the injury of aliens is increased when the alien hap- 
pens to be an officer of a foreign state. As a rule the gravity of the case is 
determined by the rank of the foreign officer; but political conditions some- 
times intervene to aggravate what would normally be minor offenses. A strik- 
ing instance of the liability of a state to give special protection to the officers 
of a foreign state is shown in the peremptory demands made on August 29, 
1923, by Italy upon Greece for redress for the murder of General Tellini and 
four other Italian members of the international commission surveying the 
boundary between Aibania and Greece. The demands included formal apol- 
ogies and a salute to the Italian hag, an inquiry into the circumstances of 
the murder, to be carried out upon the scene ■with the help of the Italian 
military attach^, capital punishment for the murderers, and an indemnity of 
fifty million lire to be paid within five days. In order to demonstrate the 
seriousness of the situation the Italian fleet attacked and seized Corfu on 
August 31 and held the island as security for the performance of the terms of 
the ultimatum. Greece thereupon applied both to the League of Nations and 
to the Conference of Ambassadors at Paris under whose direction the bound- 
ary commission was acting. Italy accepted the decision of this latter body, 
after having contested the jurisdiction of the League. Corfu was evacuated a 
month later.®' 

The responsibility of the state for the acts of insurgents in cases in which 
the persons and property of aliens are involved is determined upon principles 
which vary somewhat from those governing the acts of mobs. The very exist- 
ence of an organized rebellion raises a presumption of “due diligence” on the 

^^Ofinions of the Commissioners, (1927), p. 150. 

Moore, Digest, VI, S 1036. See below, p. 398. 

The decision of the Conference of Ambassadors bolding Greece delinquent appears 
to have been influenced by political considerations. The unqualified demand by Italy for 
an indemnity was first modified by the conference so as to require the deposit of the sum 
in a Swiss bank, leaving it to the Permanent Court of International Justice to assess the 
damages. Subsequently the conference, finding Greece delinquent in its efforts to discover 
and punish the guilty parties, required payment forthwith of the money on deposit. The 
Council of the League, whose competence Italy had denied, was led to submit to a Spe- 
• clal Committee of Jurists the inquiry, "In what circumstances, and to what extent, is 
the responsibility oi a state involved by the commission of a political crime in its terri- 
tory?” See Eagleton, op. at., 187 if.; Bricg^, Ca\es, 685 ff,; and below, p. 538. 
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part of the state in suppressing it, since the government has an immediate 
interest in such open attacks upon its authority.*® This presumption may 
become practically absolute when the state is confronted with such wide- 
spread revolt as to make it necessary to recognize the insurgents as bellig- 
erents.*" In such cases, bordering on or actually constituting civil war, it 
may be not only impossible for the state to prevent the losses to foreigners 
incidental to the disorder, but impracticable, even if physically possible, to 
inflict punishment upon a whole section of the population when the rebellion 
has been suppressed. Under such circumstances can the state be held respon- 
sible for losses which may be suffered by aliens in common with the rest of 
the population in consequence of the insurgent movement or actual civil war, 
or for any .special losses due to confiscation of property or to attacks upon the 
person or property of the alien due to the fact of alienage? Would the ultimate 
success of the revolution create a responsibility on the part of the new gov- 
ernment which would not have existed if the revolution had been defeated 
and the de jure government remained in power? 

The general principle that the state is not responsible for losses incurred by The Calvt 
aliens in time of civil war has become associated in Latin America with the 
name of the Argentine publicist Calvo, who argued in his treatise on interna- 
tional law " that a state could not accept responsibility for losses suffered by 
foreigners as the result of civil war or insurrection, on the ground that to 
admit responsibility in such cases would be to menace the independence of 
weaker states by subjecting them to the intervention of strong states, and 
would “establish an unjustifiable inequality between nationals and for- 
eigners.” •** The United States, Great Britain, and other states have, however, 
been reluctant to accept the principle in so absolute a form. Their attitude 
has rather been to accept the principle in conditional form, that a state is not 
responsible for losses to aliens at the hands of revolutionists unless there has 
been negligence on the part of the government in suppressing the insurrection 
or want of due diligence in preventing the particular acts which have caused 
the injury. Their attitude has been further modified by the degree of stability 
in the government of the particular state. Owing to the frequency of domestic 
revolution in certain states, the presumption that the state is exercising its 
utmost efforts to suppress the rebellion is weakened by the fact that it is 

On the general subject, see Hyde, Int. Law, II, §§ 299B-302 ; Hackworth, Digest, 

V, 666 ; Eagleton, op. cit., §§ 41-45 ; H. Silvanie, “Responsibility of States for Acts of 
Insurgent Governments,” Am. Journal, Vol. 33 (1939), 78. 

Recognition of the insurgents by the de jure government as belligerents changes 
their dharacter from, that of rebels to that of legitimate combatants. Recognition by 
foreign states would give them a similar character at international law. See above, p. 128. 

Hyde, op. cit., and Hackworth, op. cit., both quote with finality a statement from 
Ralston’s Report on the Bolivar Railway Co. Case, to the effect that, “The nation is 
responsible for the obligations of a successful revolution from its beginning, because, in 
theory, it represented ab initio a changing national will, crystallizing in the finally suc- 
cessful revolt.” 

Le Droit international thiorique et pratique, sth ed., Tom. I, liv. iii. 

Ibid., § 1280. Quoted by Moore, Digest, VI, § 1044. The “Calvo Doctrine” is to be 
distinguished from the “Calvo Clause” in contracts between a government and aliens. 

See below, pp. 292, 293. 
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continually unable to do so and must in consequence accept a responsibility 
based, if not upon the lack of due diligence on the part of the de jure govern- 
ment, then upon the inherent weakness of the organization of the state. A 
distinction is thus made between a revolution in a state normally stable and 
a revolution in a state which is in a condition of more or less chronic domestic 
upheaval. The tests applied have thus in many cases been political rather 
than legal.*" 

In the Gelbtrunk case,'** in which the property of an American citizen 
carrying on a mercantile business in El Salvador was looted by soldiers of the 
revolutionary army, indemnity was refused by the arbitrator on the ground 
that the alien coming into another state to carry on business is to be con- 
sidered “as having cast in his lot with the subjects or citizens of the State 
in which he resides and carries on business,” and that in this instance Gelb- 
trunk was not treated any less favorably than the citizens themselves. In 
the bumbiaggio case *•'■ between Italy and Venezuela, involving a claim by 
Sambiaggio, an Italian citizen resident in Venezuela, for losses sustained at 
the hands of revolutionists who failed of success, the arbitrator laid it down 
as a general rule that “the very existence of a flagrant revolution presupposes 
that a certain set of men have gone temporarily or permanently beyond the 
power of the authorities; and unless H clearly appear that the government 
has failed to use promptly and with appropriate force its constituted author- 
ity, it can not reasonably be said that it should be responsible for a condition 
of affairs created without its volition”; and he refused to discriminate against 
Venezuela on the ground that it was on a lower plane of civilization and as 
such responsible “in derogation of the general principles of international law.” 
Nevertheless the arbitrator, while rejecting a general presumption of inferior 
status, was prepared to hold Venezuela responsible if the authorities “failed 
to exercise due diligence” to prevent damages from being inflicted by the 
revolutionists. No such failure being found, the claim was dismissed. In the 
Home Missionary Society case,'® in which a claim was made by an American 
religious body for losses due to a rebellion in the British Protectorate of 
Sierra Leone, the arbitration tribunal dismissed the claim on the ground that 
“no government can be held responsible for the act of rebellious bodies Of 
men committed In violation of its authority, where it is itself guilty of no 


See the annual mcfsaec of President Roosevelt, December 6, 11J04, and the special 
message of February 15, 1003. There are, in fact, two rule.s .applied to civil war as well 
as to act« of mob violence. In the case of more stable governmeuts the presumption is 
on the ■side (»f the state that it is doing aU in its power to suppress the rebellion; in the 
ease of less st.shle governments, the presumption is to the contrary. 

United States and Salvador, CUitn of Rosa Gelbtiunk. U. S. Foreign Relations, igoa, 
p. S74. Fenwick, Cases, 326, In this case the arbitrator made a broad statement of the 
principle of equality of treatment, which was said to be ‘‘the well-established doctrine of 
international law.” But later the arbitrator added; “It is, how'cver, not to be assumed 
that this rule would apply in a case of mob violence which might, if due diligence had 
been used, have been prevented by civil authorities alone or by such authorities aided 
by an available military ftjrce. In such case of spoliation by a mob, especially when the 
disorder has arisen in hostility to foreigners, a different rule may prevail.” 

*s Ralston, Venesuelan Arbitrations 0} xooj, p. 679. 

*« Nielsen's Report, p. 4sr. Fenwick, Cases', 228, 
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breach of good faith, or of no negligence in suppressing insurrection.” With 
respect to the place of the revolt the tribunal observed: “It is impossible to 
judge the system of police and protection of life and property in force in the 
savage regions of Africa by the standard of countries or cities which enjoy 
the social order, the respect for authority, and the settled administration of 
a high civilization.” 

During the American “Civil War,” as it is usually described. Secretary 
Seward, in correspondence with the resident French, Austrian, and British 
ministers, rejected the suggestion of responsibility of the United States for 
losses sustained by nationals of their respective states in consequence of 
military operations in the Confederate States.^' But the war was rather a 
sectional war than a true civil war, in as much as the Confederate States were 
not seeking to get control of the United States government, but to establish 
themselves as an independent state. It would seem more correct, therefore, to 
have decided the question of responsibility on the basis of the principles 
governing international war.^® 

In the event of a formal war between two states there is no question of 
responsibility on the part of the state for losses suffered by aliens in common 
with the rest of the population, whether from acts of the enemy in occupation 
or from legitimate acts of the de jure government in conducting military 
operations. International law recognizes that in such cases the state is on the 
one hand powerless to prevent the acts of the enemy and is on the other hand 
too deeply committed to the necessity of self-preservation to be able to take 
into account the special interests of aliens who happen to be temporarily or 
permanently resident within its jurisdiction. In the Eastern Extension, Aus- 
tralasia and China Telegraph Co. case,*® between Great Britain and the 
United States, involving a claim for losses resulting to a British corporation 
from the cutting of its submarine cables connecting Manila and Hongkong 
by the United States forces during the war with Spain in 1898, the arbitration 
tribunal to which the case was submitted disallowed the claim on the ground 
that to deprive the enemy of the means of communication was a "legitimate 
object of sea warfare,” and that the lines of the company were located in 
Spanish territory and therefore subject to the risk of being treated in time 
of war as a Spanish public service. 

Acts of state officers in violation of the rights of aliens fall into different 
classes according to the degree to which the officer may be taken as an agent 
of the state. We have seen that minor public officers may be so remotely 
connected with the central government that the latter should be held only 

Sec Moore, Digeit, § 1032 The fact that compensation was subsequently granted as 
a matter of grace did not amount to the recognition of a legal principle. 

It should be noted that the term “civil war” is used somewhat broadly in Latin 
America, so that Secretary Seward’s policy in respect to the obligation of the United 
States to make compensation for injuries is cited by certain writers as a precedent for a 
similar refusal to make compensation for losses due to minor insurgent movements which 
involve no clement of class struggle but merely contests for political control of the 
government. 

Niehen's Report, p. 73. Fenwick, Cases, 231. 


Losses suf- 
fered in 
time of I 
interna- 
tional war 


F. Respon 
sibility foi 
acts of gov- 
ernmental 
authorities 



288 


INTERNATIONAL LAW 


Ms o[ 

mtiflnal 

egislatures 


indirectly responsible for their acts.'® On the other hand acts of the judicial 
agencies of the state from the lowest courts to the highest are acts of state 
organs, and immediate responsibility attaches to them. Under modern con- 
stitutional governments the position of the courts within the state is a 
privileged one, and as a rule they can not be controlled by the executive 
department which is charged with the management of foreign affairs. Hence 
if a decision by the highest court of the state should result in a denial of 
justice to the alien, whether as plaintiff or as defendant in the case, the head 
of the state can not take action against the delinquent judges or secure a 
reversal of the decision, but can only accept responsibility for it and make 
such reparation as may be in order.®^ 

A subtle question arises whether a mere error of judgment on the part of 
the court is sufficient to constitute “denial of justice.” The subtlety consists 
in the fact that it is not easy at times to distinguish between an honest error 
of judgment, either in the interpretation of the law or in its application to 
the particular case before the court, and a decision clearly biased against the 
alien. For this reason it is generally said that only where the decision of the 
court is manifestly unjust can it be regarded as constitutfrig the “denial of 
justice” for which redress must be made."''- In the case of the Costa Rica 
Packet,''^ the Australian master was arrested by order of a Dutch court in 
the Dutch East Indies for an offense which was later shown to have been 
committed outside Dutch territorial waters. The award of the arbitrator 
called upon Holland to pay damages; but the decision has been generally 
criticized. 

Acts of the national legislature, being the law-making body of the state, 
are acts of the state itself, and the responsibility of the state for them is 
direct and immediate."’* In most cases, however, the laws enacted by the 
national legislature do not become effective except through the executive act 
either of the head of the state or of higher administrative officials, so that the 
question of responsibility generally arises in that connection. Foreign states 
may, however, protest against legislation which threatens injury to their 
citizens without waiting for the actual execution of the law.* ' 

Legislation which is discriminatory against the alien, whether in respect to 
his fundamental rights under international law or his acquired rights under 
national law, obviously constitutes a ground for protest by the state of which 
the alien is a national. The practical problem consists in determining where 
the line is to be drawn between discriminatory legislation, arbitrarily con- 
fiscating the property of aliens or denying them due process of law, and 

s® See above, p. 282. 

On this subject, sec Borchard, op. cit., pp. 195 ff ; Freeman, op, cii.. Chap. XII. 

Harvard Draft, Art. <)j Freeman, op. cit., p. 326. 

s® Moore, Arbitrations, V, 4948 ff. For other cases, see Digest, VI, § 1002. 

"‘See. un the general subject, Eagleton, op. cit,, §21, and authorities there cited; 
A. P. Fachiri, “Exptopri.ition .ind International Law,” British Year Book, igsg, p. 159 ; 
Sir J. F. Williams. “International Law and the Property of Aliens,” ibid., igaS, p. 1. 

-■’It would seem, however, that a protest against pending legislation, as distinct from 
enacted laws, is not perroU'-iblc. See bcliiw. p. 467. 



RESPONSIBILITY OF THE STATE 


289 

legislation which is enacted to meet what are alleged to be urgent national 
needs and which affects adversely the property of aliens and citizens alike. 

Clearly no nation can be denied the right to put into effect a great national 
program of economic or social reform. An amendment to the United States 
Constitution, adopted in 1866, destroyed the property in Negro slaves of 
alien residents as well as of citizens. Another amendment, the Eighteenth, 
adopted in 1920, rendered property used for the manufacture of intoxicating 
liquors practically valueless.'”' But in both cases the losses imposed by the 
law upon aliens were negligible compared to those imposed upon citizens; and 
in both cases alien owners of the property had due warning of its probable 
destruction. The controversial issue arises where the act of confiscation 
amounts to no more than the transfer to the state of property formerly 
owned by aliens, and the alien is deprived of his property for public purposes 
in the benefit of which he, as an alien, can not share. In the years following 
the Bolshevik revolution of igi8 the United States refused to recognize the 
right of the new government to confiscate the property of American citizens 
and insisted upon “effective compensation” as a condition of recognition of 
the new regime.'*'’ 

In 1925-1926 the United States protested vigorously against acts of the conttovei 
Mexican legislature embodying a program of “nationalization” of oil and 
other mineral deposits and large estates in land, in pursuance of provisions of 
the Mexican Constitution of 1917. It was argued by the United States that 
both laws were confiscatory and retroactive. The Petroleum Law provided 
for the compulsory exchange of a title to subsoil property in return for a 
government concession to use the property for a limited term of ten years; 
and the Alien Land Law put sharp restrictions upon ownership in respect to 
extent and duration. Both laws called for the renunciation by the alien owner 
of the right to resort to his own government for diplomatic protection.'"* Some 
ten years later a Mexican federal law of 1936 provided for the expropriation 
of private property of public utility as a measure for meeting “collective 
necessities.” In the same year a presidential degree expropriated the properties 
of American and British oil companies because they were unwilling to accept 
the award of the Mexican Supreme Court in regard to inspection of their 
books and management by labor unions. The United States did not contest 
the right of expropriation by Mexico of foreign properties under eminent 
domain, but insisted that the exercise of this right should be accompanied by 
provision for just and prompt compensation. In the end settlements were 

*>“The Amendment was preceded by the Emancipation Proclamation of 1S63, adopted 
as a war measure. 

With reference to a law of the State of Kansas, passed in 1881, the Supreme Court 
of the United States decided [Mugler v. Kansas, 123 U.S. 623 (1887)] that the police 
power of the State could not be burdened with the necessity of making compensation in 
such cases. Evans, Casei on ComlUutional Lavi, 3th cd., p. 8S0. 

Hackworth, Digest, I, 302. See above, p. 166. 

*"> For the texts of the Mexican laws and a survey of the controversy, see Hackett, 

The Mexican Revolution and the United States, iQio-igad. See also Dunn, Diplomatic 
Protection of Americans in Mexico, Chaps. XI, XII. For a survey of the background of 
the controversy, see Callahan, Americatz Foreign Policy in Mexican Relations. 
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effected not by an impartial arbitration tribunal or mixed claims commission 
but by diplomatic adjustment looking to political cooperation beyond the 
range of the specific issues involved.®® The foreign officers of the two coun- 
tries clashed almost directly with respect to the principles to be applied to the 
situation. The United States contended that “The taking of property without 
compensation is not expropriation. It is confiscation. It is no less confiscation 
because there may be an expressed intent to pay at some time in the fu- 
ture." ®‘ The Mexican Government replied that “there is in international 
law no rule universally accepted in theory nor carried out in practice, which 
makes obligatory the pa3mient of immediate compensation nor even of de- 
ferred compensation, for expropriations of a general and impersonal character 
like those which Mexico has carried out for the purpose of redistribution of 
the land.” ®® 

In 1936 the Spanish Republican Government put into effect a “collectiviza- 
tion” plan as a result of which the distributing agency of an American 
company was threatened with complete loss. A warning was entered by the 
Department of State in which, without passing upon the validity of the col- 
lectivization decrees, it was stated that “prompt and full compensation” of 
American nationals would be expected for any losses suffered by them. Ap- 
plication of the collectivization decree to the agency in question was subse- 
quently annulled.®* 

Actsot ad-^ The determination of the responsibility of the state for the acts of its 

officials administrative officers presents considerable difficulty. A decree of the presi- 
dent of the state is, as we have seen, an act of the state itself, and the respon- 
sibility of the state for it is direct and immediate. In like manner the acts of 
the highest administrative officers, against whose decisions there is no appeal, 
are also acts of the state itself. Below these highest officers, however, are 
numerous lesser officers whose acts raise questions of agency analogous to 
those of private law. Is the officer acting within the powers which belong to 
his office? If so, the state is clearly responsible for his act. What if be is acting 
ultra vires? Can the state evade responsibility by saying that the officer 
exceeded the instructions given him and therefore that his illegal act is no 


For comment upon the political aspects of the controversy, sec Bemis, Latin Amer- 
ican Palky of the Vailed Slates, pp. 34s if. 

** Hackworth, Digest, III, 656. 

Ibid^ 657, Compare the exchange of notes between the two govcinments in respect 
to the expropriation by Mexico of agrarian properties owned by American citizens, in 
the course of which Secretary Hull observed: ‘‘The doctrine of equality of treatment, like 
that of just compensation, is of ancient origin. It appears in many constitutions, bills of 
rights and documents of International validity. The word has invariably referred to 
equality in lawful tights of the person and to protection in exercising such lawful rights. 
There b now announced by your Government the astonishing theory that this treasured 
and cherbhed principle of equality, designed to protect both human and property rights, 
b to be invoked, not in the protection of personal rights and liberties, but as a chief 
ground of depriving and stripping individuals of their conceded rights. It is contended, 
in a word, that it b wholly justifiable to deprive an individual of his righb if all other 
persons are equally deprived, and if no victim is allowed to escape. In the instant case it 
b contended that confiscation is so justified. The proposition scarcely requires answer.” 
Am. JowHol, Vol. 3* (1938), Supp., tSi, rgg. 

•® Ibid., 588. 
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more than a tort committed by one person against another, for which a suit 
at law is the final remedy? Obviously a strict interpretation of the theory of 
vltra vires would result in having the state escape responsibility altogether. 
The very fact that the act of the administrative officer was wrongful would 
put it outside the scope of his authority. An administrative officer discrim- 
inates against an alien, resulting in heavy loss to him. Complaint is made, 
and the state replies that the officer was instructed not to discriminate, so 
that the remedy is against the officer personally, and if this brings nothing, 
then the alien must stand the loss.®* 

Few writers go so far. The majority make a distinction between the author- 
ity given to an officer to perform a certain class of acts and the express or 
implied instructions as to the proper exercise of the authority conferred. If 
the officer is acting within the general scope of his authority, while his act 
may not be attributable to the state, the state is responsible for it and must 
make compensation to the person wronged by it. Thus the state may be held 
responsible for the unlawful refusal of port authorities to clear a vessel, or 
for the damage done by one of its public ships to a foreign merchant vessel 
as the result of a collision, or for the unlawful capture of a neutral vessel in 
time of war. The international responsibility only arises, however, when the 
remedies provided by law have been exhausted, and when the state has failed 
to discipline the officer when discipline is called for. In view of the more rigid 
rules of military discipline the acts of officers of the army and navy raise the 
issue of responsibility more immediately than in the case of administrative 
officers of corresponding rank. On the other hand the acts of soldiers in their 
individual capacity are, like the acts of local officers, not to be attributed 
directly to the state, but only indirectly when the facts show that there has 
been want of due diligence in preventing the act or in punishing the 
offender.*® In rare cases, where the act of the local officer or soldier is done 
under orders, the responsibility, as has been said, is thrown back upon the 
officer commanding the act. Where the command of the officer is given under 
direct orders of his government, as in the case of the shooting down of Amer- 
ican transport planes crossing Yugoslav territory in 1946, the issue becomes 
no longer one of responsibility, but of the lavifulness of the act under the 
general rules of international law.®“ 

A special phase of the general obligation of the state to protect aliens in 
their persons and property is presented in the case of an alleged breach of a 
governmental contract with the alien. No question arises here of the respon- 
sibility of the state, since one of the parties to the contract is the government 
itself. Rather the issue is presented whether the slate of which the alien is a 
citizen may take up his claim and press for payment when the courts of the 
other state have denied redress. On the whole, governments have been reluc- 
tant to intervene in support of claims of their citizens arising out of monetary 

'■’* Sec Eagicton, op. cil., §§ 18, 59; Fellet, op. at., pp. 130 f£, 

<■•'> For illustrations, see Moore, Digest, VI, 1 1009. 

See below, p. 413. 
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transactions with foreign states. This attitude would appear to be based partly 
on the consideration that persons entering into such contracts do so with a 
knowledge of the risks involved and with expectation of correspondingly large 
returns upon their investment, and partly upon the ground that a state whose 
citizens engage in such ventures on a large scale would find its relations with 
foreign states embarrassed by the numerous appeals made to it by citizens to 
intervene on their behalf. Nevertheless, diplomatic interventions have taken 
place with sufficient frequency to indicate the necessity of clearer rules of 
law than those that exist at present.*^ 

In general the alien, believing himself to be the victim of breach of con- 
tract by a foreign government, must first exhaust such local remedies as are 
available to him. These failing him, he may seek to press his claim through 
the foreign office of his government. As classic instances of diplomatic inter- 
vention the following may be cited: In the Delagoa Bay case between the 
United States and Portugal,*’’* involving the seizure by the Portuguese Gov- 
ernment of a railway built by an American citizen, McMurdo, in Mozam- 
bique, an arbitration tribunal in 1900 awarded damages to the claimant on 
the ground that the concession had been unjustly annulled, the action of the 
Portuguese Government having been taken because of the non-fulfilment of 
conditions which were not in the original contract. In the El Triunfo case 
between the United States and Salvador, involving the cancellation of a 
franchise and the resulting destruction of a concession given to the El Triunfo 
Company, a local corporation whose stockholders were American citizens, a 
special arbitration tribunal awarded damages on the ground that the Govern- 
ment of Salvador had intervened in the case by its executive decrees, closing 
the port of El Triunfo and granting the franchise to strangers. In answer to 
the argument of Salvador that the company should first seek its remedy in 
the courts in conne^n with alleged fraudulent bankruptcy proceedings, the 
tribunal observed :'^It is apparent in this case that an appeal to the courts 
for relief from the bankruptcy would have been in vain after the acts of the 
executive had destroyed the franchise.” In 1911 the United States secured 
from Persia the full payment of the salary of Mr. Shuster, who had been 
arbitrarily expelled from the country before the expiration of his contract as 
treasurer-general. * " 

In order to prevent appeals by aliens to their home governments for 
diplomatic intervention in behalf of their contract rights a number of Latin 
American states during the latter part of the nineteenth century adopted a 
policy of writing into their contracts with aliens a clause, known as the 
“CalvQ Clause,” the general tenor of which was that the alien agreed that 

On the general subject, see Eaeletnn, op. cil., Chap VII; Hyde, Int. Law, II, §§ 303- 
308; Hdckwocth, Digest, V, 6to ff. 

Moore, International Arlntrationr, II, 1863 ff.; Whiteman, Damages in International 
Law, III, 1654. 

S.tI\ador Commercial Co. v, S.ilvailor Special .Arbitration Tribunal. Foreign Relations 
of the Vniled Slates, i<)02, pp, 83S If. Scott and Jiieger, Cases, 107. 

•" C. I, Bouve. LiabiUty in Tort lor Persia’s Breach of Contract,” Am. 

Journal, V<il 6 (191}). 396 
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any disputes that might arise out of the contract were to be decided by the 
national courts in accordance with national law and were not to give rise to 
any international reclamation.'^ In some cases it was provided that the alien 
was to be “considered as a national” for the purposes of the contract. The 
question presented was, can an alien, by agreeing to renounce in advance an 
appeal to his government for protection, restrict in any degree the free action 
of his government to intervene in his behalf if it believes that a wrong has 
been done to him under the circumstances. No question is raised by the Calvo 
Clause in respect to the obligation of the alien to have recourse to national 
courts for redress before appealing to his government for protection, for that 
is an established rule of international law. Suppose, however, that there is a 
denial of justice by the national courts, and that the state of which the alien 
is a national believes the matter sufficiently grave to warrant its interposition. 
Is it precluded from doing so by the fact that the alien, its citizen, has delib- 
erately waived his right to such protection? 

The decisions of international arbitration tribunals and of mixed claims 
commissions upon the subject have been conflicting, some upholding the 
Calvo Clause as a bar to the interposition of the alien’s government, others 
rejecting it on the ground that the act of the alien can not restrict the rights 
of his government under international law. In the Orinoco Steamship Co. 
case between the United States and Venezuela,'® decided in 1903, involving 
a claim for losses sustained by the company due to requisition of its vessels 
during the revolution and to unlawful discrimination against it in the naviga- 
tion of the river, the umpire upheld the Calvo Clause and decided that the 
parties, having chosen their court, must accept its decision as final. The 
United States protested the award of the commission as disregarding the 
terms of the protocol under which the case was submitted to the commission 
and as containing essential errors of law and fact. The validity of the award 
was subsequently submitted to arbitration before the Hague Permanent 
Court, which decided that the rejection of the claim by the umpire in the 
earlier case was unwarranted. 

The more recent North American Dredging Company case between the 
United States and Mexico,'® decided in 1926, involved a claim for damages 
resulting from the alleged breach by Mexico of a contract with the company 

On the general subject of the Calvo Clause, see Ralston, Law mid Procedure of 
Internalional Tribunals, Nos. 70-89; Boichard, Diplomatic Protection, §§37ifi.; Eagle- 
ton, op. cil., § 49 ; Freeman, op. cit., 470 ft'. ; Hackvvorth, Digest, V, 635 ; Feller, op, cil.. 
Chap. 10. In “Recent Aspects of the Oilvo Doctrine and the Challenge to International 
Law,” Am. Journal, Vol. 40 (1946), 121-147, A. V. Freeman criticises sharply the project 
submitted to the Inter-American Bar Association at Havana in 1944 by Garcia Robies 
entitled “Diplomatic Protection, the Caivo Clause, and the Safeguard of the International 
Rights of Han,” in which the Mexican juiist describes the diplomatic protection of aliens 
as an instrument of oppression used by strong states against weak ones. 

Orinoco Steamship Co. (United States) v. Venezuela, 1903. Ralston, International 
Arbitral Law and Procedure, 72 S. See also the Orinoco Steamship Case before the Hague 
Permanent Court of Arbitration, 1910. Scott, Hague Court Reports, p. 226; Whiteman, 
Damages in International Law, II, H34. 

T* United States v. Mexico, General Claims Commission, 1936. Fenwick, Cases, 236; 
Hudson, C^es, nog. For comment on the case, see Dunn, Diplomatic Protection of 
Americans in Alexico, pp. 406 ft. 
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for dredging at the port of Salina Cruz. The contract contained a clause by 
which the contractor and persons working under him were to be “considered 
as Mexicans in all matters, within the Republic of Mexico, concerning the 
execution of such work and the fulfillment of this contract. . . . They are con- 
sequently deprived of any rights as aliens and under no conditions shall the 
intervention of foreign diplomatic agents be permitted, in any matter related 
to this contract.” The Mixed Claims Commission held that under the rules 
of international law an alien might make such a promise; but at the same 
time that “he can not deprive the government of his nation of its undoubted 
right of applying international remedies to violations of international law 
committed to his damage." The Calvo Clause was interpreted as binding the 
claimant to be governed by the laws of Mexico, but, said the Commission, 
“this provision did not, and could not, deprive the claimant of his American 
citizenship and all that that implies. It did not,take from him his undoubted 
right to apply to his own Government for protection if his resort to the Mex- 
ican tribunals or other authorities available to him resulted in a denial or 
delay of justice as that term is used in international law.” The Commission, 
however, refused to consider the claim on the ground that the existence of the 
Calvo Clause in the contract made it necessary for the claimant to show 
denial of justice before the Commission could take jurisdiction. 

In the International Fisheries Company case between the United States 
and Mexico,"^ decided in i93t, involving a claim based upon the cancellation 
of a contract, the same principles were applied as in the Dredging Company 
case; but the American Commissioner dissented on the ground that at the 
time the contract was canceled there was no remedy for the company under 
Mexican law. The concession, it was said, had been “canceled by a Mexican 
military leader who undertook to combine in himself the exercise of military, 
executive, legislative, and judicial power,” and that in fact “no Federal courts 
functioned when General Carranza canceled the company’s concession.” 

The obligation of a government towards aliens who are holders of its public 
bonds creates problems somewhat different from those arising from the obliga- 
tion of a government towards aliens who have entered into special contractual 
relations with it.’® Public bonds, being payable to bearer and being bought 
and sold on the open market constitute a much looser contract than a bargain 
with a particular individual. They are a sort of impersonal contract by which 
the state pledges itself to all comers to meet the terms set forth in the bond. 
Those who buy the bonds do so on the principle of caveat emptor. Neverthe- 
less, in view of the fact that the state which issues the bonds is in most cases 

f* Opinions oj the Commhsionen, igji, pp. 307 ff. 

lac. at. The dissenting opinion of Commissioner Nielsen criticizes sharply the 
decision of the Commission in the North American Drudging Co. case, asserting that such 
claims were within the competence of the Commission and that the Calvo clause, not 
being a rule of international I,jw, could not operate of itself to preclude consideration of 
the case. For citations, see Hackworth, Dignt, V, 645. 

r* On the general subject of public bonds, sec Borchard, op. cit., §§ “Interna- 

tional Loans and Internationa) Law,” Proreedings, Am. Soc. Int, Law, 1032, pp. ije H, 
and discussion following. 
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immune from suit both in its own courts and in international courts, it is to 
be expected that holders of the bonds should call upon their respective gov- 
ernments for aid when there is default in payment of interest or principal. 
On their part governments have been less ready to intervene on behalf of 
their citizens than in cases of breach of special contract; but they claim a 
legal right to do so, and their action has in general been determined by cir- 
cumstances indicating lack of good faith on the part of the debtor govern- 
ment, whether actual or constructive. 

Discrimination by a state in favor of bond holders of one nationality 
against those of another would be an obvious ground for alleging lack of 
good faith. Thus when the Government of Portugal undertook in 1924 to 
pay interest on gold bonds in depreciated currency, but made an exception in 
favor of British holders resident in Great Britain, the United States protested 
against the “unwarranted discrimination.” A serious breach of good faith 
would consist in pledging certain revenues for payment of the bonds and 
then diverting the revenues to other uses. In like manner payment, whether 
of the principal of the bond or of interest, in depreciated paper when payment 
has been pledged in gold would be an obvious fraud on the holder of the bond. 
In the case of the Serbian Loans, involving a dispute between France and 
Yugoslavia resulting from the intervention of France on behalf of French 
holders of Serbian bonds, which had been designated at the time of issue as 
gold loans or as being for a sum of gold francs and which Serbia sought to pay 
off in current gold francs of lesser value, the Permanent Court of Interna- 
tional Justice held that the bonds must be paid in the gold francs contem- 
plated by the contract. A similar decision was rendered by the Permanent 
Court in a case involving the payment in gold of Brazilian Federal Loans 
issued in France.’’® 

The question of the right of a state to resort to force to collect the claims 
of its citizens against foreign governments became an acute political issue at 
the opening of the twentieth century. In 1902, at the time of the blockade of 
Venezuela by the combined fleets of Great Britain, Germany, and Italy with 
the object of enforcing contractual and other claims against Venezuela, Dr. 
Drago, foreign minister of the Argentine Republic, formulated the doctrine, 
now known by his name, that “a public debt cannot give rise to the right of 
intervention, and much less to the occupation of the soil of any American 
nation by any European power.” The Drago Doctrine was thus advanced 
by its author as supplementary to the Monroe Doctrine. International atten- 

Hackworth, Digest, V, 627. 

Permanent Court of International Justice, Judgment 14, July 12, 1929. Hudson, 
World Court Reports, II, 344. Hackworth, Digest, V, 630 ff. 

•0 Ibid., Judgment 13. Hudson, op. cit., II, 404. For comment, see Nussbaum, Money 
in the Lazo, pp. 378 ff. 

Note to the Argentine Minister at Washington, December 29, 1902. Moore, Digest, 
VI, 592. The Drago Doctrine fills a large place in lie legal literature of Latin America. 
See, in paiticular, Moreno, Derecho Int. PAblico, pp. 207 S.; Antokoletz, Derecho Int. 
Publico, Segunda parte. No. 173; Accioly, Tratado, I, Nos. 384 ff ; A. Alvarez, “Latin 
America and International Law,” Am. Journal, Vol. 3 (1909), 269, 334; K. Strupp, 
"L’intervention en matihre financiere,” Reeved des Cours, Vol. 8 (1923 — III), S-123. 
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tion was directed to the question during the next few years with the result 
that the subject was taken up at the Second Hague Conference in 1907 and 
a convention, known by the name of the United States delegate, General 
Porter, was adopted in which the contracting powers agreed “not to have re- 
course to armed force for the recovery of contract debts claimed from the 
Government of one country by the Government of another country as being 
due to its nationals.” The agreement, however, was made subject to the con- 
dition that the debtor state should not refuse to reply to an offer of arbitra- 
tion or, having accepted it, fail to abide by the award. 

The United States took a special interest in the problem of the forcible 
collection of contract debts in consequence of its connection with the Monroe 
Doctrine. President Roosevelt acquiesced in the blockade of Venezuela by 
Great Britain, Germany, and Italy in 1902, only after receiving assurances 
that no occupation of territory was contemplated.®® But the outcome of the 
blockade was not a happy one so far as international law was concerned. 
Venezuela agreed to submit the claims of all foreign nationals to arbitration 
by a series of mixed commissions. But the powers which had used force to 
secure the settlement insisted that their claims should receive priority. This 
particular question was then submitted to the decision of a special tribunal of 
the Hague Permanent Court of Arbitration, which, looking upon the forcible 
intervention of the three powers as accepted international practice, gave 
preference to their claims as against those of other states.®® The tribunal 
appeared to regard its jurisdiction as strictly limited by certain facts rec- 
ognized in the protocols which terminated the resort to force, and general 
principles of equity were sacrificed to meet a practical situation.®* 

Shortly after the settlement with Venezuela was effected under the coercion 
of the three European powers. President Roosevelt was confronted with a 
similar situation in the Dominican Republic. Seeing the republic embarrassed 
by its foreign debts and in danger of having its ports occupied by the govern- 
ments of its creditors, he concluded a treaty with it by which the United 
States agreed to undertake the adjustment of outstanding Dominican debts, 
domestic as well as foreign, and with that object to take charge of and ad- 
minister the custom-houses.®* The proposed treaty was rejected by the Senate, 
but in 1907 a new treaty was negotiated providing for the issuance of new 
bonds and the appointment by the President of the United States of a re- 
ceiver-general of customs.®'’ In the message accompanying the earlier treaty. 

' ' The convention wa'i signed with numerous reservations, enteicd principally by the 
Latin American sUte'i. See JlaRne Conveniinm, pp. *42 ff.; Higgins, Hague Peace Confer- 
ences, pp. igi ff. PodestA. Costa explains and justifies the objections raised against the 
convention. Manual de derecha internacional piblico, 20S. 

See iVIoore, Digesl, VI, pp. gdg ff. For further details see Latanc, American Foreign 
Policy, 400 ff.; Perkins," Honefc Off, 2136.; Bemis, The Latin American Policy of the 
Vniled States, 145 ff. 

Germany et al. v. Venezuela: Preferential Claims Case. Tribunal of the Permanent 
Court of Arbitration, 1904. Scott, Hague Court Reports, 56; Fenwick, Cases, 663. 

''■'For brief critic^ comment, see Schwarzenbereer, International Law, Vol. I, p. 239. 

''■* See Hollander, “The Convention of 1907 between the United States and the 
Duminican Republir,’’ Am. Journal, Vol. i (1907), 287. 

For the text of the treaty, see Treaties and Conventions, I, 418. 
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President Roosevelt explained the situation as presenting the alternative of 
the adoption of effective measures by the United States to see to the payment 
of the foreign debts of the republic or its acquiescence in the measures taken 
by foreign governments to safeguard the interests of their citizens, the latter 
choice implying the abandonment of the traditional policy of the Monroe 
Doctrine.®^ It is to be assumed that in consequence of the provisions of the 
Charter of the United Nations situations similar to those occurring in 
Venezuela and in the Dominican RepubUc will not arise again. 

Is the responsibility of a state in any way modified by the fact that a 
wrong done to an alien, whether by way of denial of justice or the repudiation 
of a contractual obligation, has been due <0 the act of one of the political 
subdivisions of the state or of a coiony or other dependency of the state which 
does not conduct its foreign relations independently? ®® The question is one 
in which conditions of domestic constitutional law have embarrassed the 
practical application of the rules of international law; but there would seem 
to be but one answer to the legal proposition. In cases of tort, as distinct 
from breach of contract, the state must assume international responsibility 
for the act of its political subdivision or dependency, whatever be the internal 
constitutional relations between the bodies. In the United States, in con- 
sequence of the division of the powers of government between the national 
government and the several states of the union, a special difficulty has arisen 
in connection with the responsibility for international wrongs. The national 
government, notwithstanding its powers in respect to foreign affairs, has 
under the Constitution no direct control over the administration of justice 
by the several states. It can annul the legal effects of state law, but it can not 
compel the state to perform positive acts, such as the payment of Indemnity 
for wrong done. At the same time, the states themselves, having no interna- 
tional personality, cannot be held directly accountable by the foreign state for 
delinquencies whether in the form of a positive act or of a neglect to act. The 
Constitution leaves a gap between the two jurisdictions. 

On several occasions the United States, in confessing to foreign states its 
inability to furnish redress for the delinquent acts of officers of the state 
governments, has been effectively answered by the foreign state by showing 
that such constitutional inability did not affect the question of international 
responsibility.'tn the case of the riots at Denver, in 1880, in which a number 
of Chinese were killed, Secretary Evarts sought to evade responsibility, 
asserting that “the powers of direct intervention on the part of this govern- 
ment are limited by the Constitution of the United States”; but the Chinese 
Government was naturally unwilling to accept the excuse.'"’ Again, on the 
occasion of the more serious anti-Chinese riots at Rock Springs, Wyoming, 

For details of the situation, see Perkins, op. cit., 236 ff.; Bends, op cit., 154 8 . 

On the general subject, see Stoke, Foreign Relations of the Federal State; Hyde, 
lilt. Law, II, § 29X; Eagleton, op. cit., p. 32, 

“So far as the arrest and punishment of the guilty parties was concerned,” said the 
Secretary, “it is a matter which . . . belongs exclusi^y to the government and authorities 
of the State of Colorado.” Moore, Digest, VI, § 1025. 
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in 1885, Secretary Bayard attempted to extend the argument of Secretary 
Evarts to a federal territory. But the protest of the Chinese Government was 
logically unanswerable.'’" In the case of the Mafia riots in New Orleans, in 
1891, Italy withdrew her minister in protest against the failure of the United 
States to take steps to prosecute the parties responsible for the lynching. But 
on this occasion the President recognized the responsibility of the federal 
government and not only paid an indemnity but proposed that Congress 
should make offenses against the treaty rights of foreigners cognizable in the 
federal courts.''^ In spite of inconsistencies in its own record, the United 
States has regularly refused to accept from other federal states a disclaimer 
of liability for the acts or omissions to act of political subdivisions of the 
federal state."” 

Conceding responsibility in cases of tort or delict committed to the injury 
of an alien, is a federal government responsible for breach of contract be- 
tween one of its subdivisions and a citizen of a foreign state? Is it responsible 
foi^ a default in the payment of the principal or interest of municipal bonds? 
With respect to breach of contract it seems to be agreed that responsibility 
need only be assumed when there has been denial of justice, as in the case of 
contracts between an alien and a citizen. Those who enter into contracts with 
the semi-independent subdivisions of a federal state do so with knowledge of 
the fact that the state or province or city in question has no authority to 
pledge the credit of the federal government, and that if it fails to perform 
its part of the contract the only remedy will be to sue it for breach pi the 
contract as an ordinary citizen or corporation would be sued.T In like 
manner an alien who buys a public bond issued by a poKtical subdivision of 
a federal state does so with knowledge that the bond, unless otherwise stipu^ 
lated, has only the credit of the particular city or other subdivision behind it. 
In both cases, however, where th^ is breach of contract or default in meeting 
the obligations of bond issues, responsibility would shift to the federal gov- 
ernment if local remedies against the delinquent political subdivision should 
be unavailable or if there should be denial of justice in the application of 
the law. 

The United States has for many years rejected any suggestion that it 
should assume responsibility for the repudiated debts of certain of its member 
states. The position taken has been that these political subdivisions were 
beyond the control of the federal government, and that those who bought 
the bonds issued by them were aware of that fact.'t 3 n the other hand foreign 
creditors have argued that the fact that the States of the Union cannot be 
sued in the courts of the United States constitutes in itself a denial of justice 

9 ” Moore, Digest, VI, 5 lojs. See above, p. *83. 

91 Ibid., S ioj6. Hackworth, Digest, V, 593 S. 

9 a See Hackworth, Digest, V, 593 S. The Harvard Draft on Responsibility of States, 
Art. 3, provides: “A state is not relieved of rcaponsibility because an injury to an alien 
is attributable to one of its political subdividnns, regardless of the extent to which the 
national government, according to its constitution, has control of the subdivision. . . 

“** The United States Constitution is exceptional in protecting its member States from 
suit by a foreign state. Counties and dties may, however, be sued 
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for which the federal government should be responsible."* In the case of 
Monaco v. Mississippi,"® involving a petition by the principality to be allowed 
to bring suit in the Supreme Court of the United States against the State of 
Mississippi upon bonds issued by the state, the court held Mississippi was 
equally immune from suit by the principality as by the individual owners of 
the bonds who had donated them to the principality. The decision left the 
international question unanswered. But in apparent recognition of the equi- 
ties of the situation, the court went on to observe that: “The National Gov- 
ernment, by virtue of its control of our foreign relations is entitled to employ 
the resources of diplomatic negotiations and to effect such an international 
settlement as may be found to be appropriate, through treaty, agreement of 
arbitration or otherwise.” 

As a general principle states have the right, incident to their jurisdiction J. Taxation 
over persons and property within their boundaries, to tax resident aliens ® 
equally with citizens.^Discriminatory taxation, formerly renounced specifically 
in treaties of amity and commerce, may now be said to be prohibited by 
international customary law. But international law has not as yet developed 
fixed rules with respect to the protection of the resident alien against double 
taxationj." A resident alien may he subjected to a tax not only upon real 
property and bonds and other securities held in the foreign state, but upon 
his entire income even though derived from sources outside the foreign state; 
while at the same time he is being taxed by his national state upon the same 
income. Inheritance taxes may be imposed upon securities present in a foreign 
country even though the same securities are being taxed in the country in 
which the transfer of the decedent’s estate takes place. In the case of Burnet 
V. Brooks,'’** decided in 1933, involving the imposition of a federal estate tax 
upon securities which were owned by a British subject resident in Cuba at 
the time of his death, but which were physically present in New York City, 
the Supreme Court of the United States held that since the property in ques- 
tion was within the jurisdiction of the United States “it was property within 
the reach of the power which the United States by virtue of its sovereignty 
could exercise as against other nations and their subjects without violating 
any established principle of international law. ... As jurisdiction may exist 
in more than one government, that is, jurisdiction based on distinct grounds — 
the citizenship of the owner, his domicil, the source of income, the situs of 
the property — efforts have been made to preclude multiple taxation through 

">On the question of the repudiated debts of the member States of the Union, see B. 

Randolph, “Foreign Bondholders and the Repudiated Debts of the Southern States,” 

Am. Journal, Vol. as (1931), 63 ft. Sec also Hackwoith, Dignt, V, 596, citing the refusal 
of the United States to accept responsibility for the repudiated debts of the State of 
Georgia. 

<'“292 U.S. 313 (1934). Fenwick, Casn, 284; Hudson, Cases, 307, 

For comment upon the case, see C, P. Anderson, Am. Journal, Vol. 28 (1934), 327; 

J. S. Reeves, ibid., 739. 

“■ On the gencial subject, see Hyde, Ini. Law, Vol. I, 5 § 205-306A; Hackworth, Digest, 
nil S 73 ’i B. Gri/iotti, “L’imposition fiscale des etrangers," Recueil des Cotin, Vol. 13 
(1926 — III), s; E Allix, “La condition des etrangcis au point de vue fiscal,” ibid., Vol. 

61 (1937— HI), 34 S. 

“s 28S U. S. 378 (1933). Fenwick, Cases, 244; Am. Journal, Vol. 27 (1933), 766. 
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the negotiation of appropriate international conventions. These endeavors, 
however, have proceeded upon express or implied recognition, and not in 
denial, of the sovereign taxing power as exerted by governments in the exer- 
cise of jurisdiction upon any one of these grounds.” In support of its conclu- 
sions the court cited the case of Winans v. Attorney-General, decided by the 
British House of Lords in 19 lo. 



CHAPTER XV 


Special Jurisdictional Obligations Toward 
Foreign States 


The jurisdiction of a state over all persons and property within its national 
boundaries carries with it a wide variety of obligations towards foreign states 
in addition to the obligation to afford due protection to resident aliens. A 
number of these obligations call for the adoption of positive measures directed 
towards the prevention of acts injurious to foreign states. Others involve re- 
strictions upon the application of domestic law to the person of visiting 
sovereigns, or to the property of a foreign state which happens to be tem- 
porarily within the national jurisdiction. Others, again, involve certain 
jurisdictional courtesies to foreign states which have in the course of time 
come to be regarded as quasi-legal obligations. In each case they involve 
corresponding rights on the part of the stale whose interests are affected. 

There is no question but that a" state is under a general obligation to pre- 
vent the use of its territory by persons organized to commit hostile acts 
against a foreign state.* But the obligation is obviou sly mo difipd by the prac- 
.tical possibility of doing so. No state can exercise such complete control over 
its territory as to prevent secret acts of small groups of persons. The rule 
has therefore developed that the r^onsibility of the state in such cases is 
measured by the degree of ‘‘due_dligence” which it shows in carrying out its 
general obligation, due diligence being determined by the circumstances of 
the case. Thus aT state must show due diligence in preventing the organization 
within its jurisdiction of military expeditions intended to effect an attack 
upon the territory of a friendly state. Following the American Civil War the 
United States sought to hold Great Britain responsible for the attack in 1864 
upon the town of St. Albans, Vermont, by a small party of persons acting in 
the interest of the Confederate Stales who had prepared their expedition 
upon Canadian soil. But the mixed commission, to which the claims were 
submitted in 1871, disallowed responsibility on the ground of the secrecy with 
which the enterprise had been planned. Again. Great Britain sought to hold 
the United States responsible for an attack by Fenians upon Canada and 
New Brunswick in 1866. In both cases strained political relations gave impor- 
tance to relatively minor incidents.® 

In 1916 the United States held the de facto government of Mexico respon- 
sible for the invasion of American territory by a band of brigands under the 
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‘ On the general subject, see V. Pella, "La leprcssion des crimes centre le personnalltS 
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leadership of Francisco Villa.'* In this case, however, American troops crossed 
the bolder in pursuit of the bandit; and an elaborate correspondence followed 
between the two governments with regard to reciprocal passage of troops 
across their respective borders in pursuit of similar lawless bands of armed 
men. No agreement being reached, Mexico protested against the pursuit by 
American troops, some two months later, of Mexican bandits who had raided 
another border town in Texas, arguing that it was the duty of the United 
States to protect its frontier adequately against such incursions. The United 
States replied that it was rather the duty of Mexico to prevent the incursions 
than the duty of the United States to guard against them. The inability of 
the Mexican Government to prevent the outrages might excuse the failure to 
do so, “but it only makes stronger the duty of the United States to prevent 
them [by pursuit], for if the Government of Mexico can not protect the lives 
and property of Americans exposed to attack from Mexicans, the Government 
of the United States is in duty bound, so far as it can, to do so.” * 

The duty of a state to prevent the formation upon its soil of military ex- 
peditions against a foreign state has frequently been an issue in connection 
with neutrality in time of war, whether between two foreign states or between 
a foreign state and a rebellious colony or dependency. The so-called Neutral- 
ity Act, passed by tlie United States Congress in 1818, was adopted to meet 
the situation created by the attempt to use American soil as a base for mili- 
tary and naval expeditions in favor of the rebellious Spanish colonies in their 
wars of independence.® The British Foreign Enlistment Act of 1819 had the 
same object in view. The classic case of the Alabama Claims arose between 
the United States and Great Britain following the American Civil War, in 
consequence of a demand by the United States for indemnity for losses 
suffered by it through the alleged failure of Great Britain to use “due dili- 
gence” to prevent the building and equipping in its ports of vessels to be 
used in the service of the Confederate States.® 

In 1912, the Congress of the United States, responding to frequent com- 
plaints by the Government of Mexico that arms sold in the open market of 
the United States came into the hands of hostile Indians, whether by indirect 
purchase or by smuggling across the border, adopted a joint resolution provid- 
ing “That whenever the President shall find that in any American country 
conditions of domestic violence exist which are promoted by the use of arms 
or munitions of war procured from the United States, and shall make proc- 
lamation thereof, it shall be unlawful to export, except under such limitations 
and exceptions as the President shall prescribe, any arms or munitions of war 
from any place in the United States to such country until otherwise ordered 
by the President or by Congress.” ^ 

* For a discussion of the legal principles at issue, see A. S. Hershey, ‘‘Incursions into 
Mexico and the Doctrine of Hot Pursuit,” Am. Jourtud, Vol. 13, (igig), SS 7 . 

‘ Sec Hackworth, Digest, H, agt ff. 

See below, pp. 631 ff. 

^ See below, p. 654. 

rThe constitutionality of the prohibition was upheld by the Supreme Court in United 
States V. Chavez, ai& U. S. S »5 (1913). Sec Hackworth, Digest, VII, 626. For the arms 
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Numerous complaints were preferred by the Government of Mexico during 
the years of the Diaz regime of military expeditions formed in the United 
States with the object of overthrowing the regime. In answer, the United 
States admitted the obligation of using due diligence to prevent such expedi- 
tions, but pointed out the distinction which existed “on the one hand between 
the passage of men singly or in small groups across our frontier and into 
another country, or the sailing of individuals or small groups in the ordinary 
course of events from one of our ports, and on the other hand the departure 
from our territory of organized groups of men avowing the purpose of under- 
taking belligerent activities in foreign territory.” ® 

»<|In 1927, at the meeting of the International Commission of Jurists, a draft 
convention was adopted relative to the rights and duties of states in the event 
of civil war, which was subsequently adopted as a convention by the Habana 
Conference of 1928 and was ratified, among other states, by the United States 
and by Mexico. The convention provides, inter alia, that the contracting 
states must use the means at their disposal to prevent persons within their 
territory “from participating in, gathering elements, crossing the boundary or 
sailing from their territory for the purpose of starting or promoting civil 
strife”; they must disarm and intern rebel forces coming into their territory; 
they must forbid the traffic in arms except such as are intended for the 
government of the country when the belligerency of the rebels has not been 
recognized; and they must prevent equipment or arming of a vessel intended 
to operate in favor of the rebellion.® 

Is a state under an obligation to see that acts are not performed within its pollution 
jurisdiction which have the effect of polluting the waters or the air of a 
neighboring state? The problem is a modem one, and it would seem that, in 
default of customar y law up on the subject, it §hpuld b^qyej^ied bv ge neral 
principles of justice and-Multy. In the case of Missouri v. Illinois,’® involv- 
ing a petition by Missouri for an injunction to prevent the discharge of sewage 
by the City of Chicago into a river which emptied into the Mississippi River, 
the Supreme Court of the United States, while denying the injunction on the 
ground that it was not shown that the pollution was of serious magnitude or 
that it had been clearly and fully proved, had no doubt with respect to the 
principles to be applied to the case. "The nuisance set forth in the bill,” said 
the Court, “was one which would be of international importance — a visible 
change of a great river from a pure stream into a polluted and poisoned ditch. 

The only question presented was whether, as between the States of the Union, 

embargo adopted at the time of the conflict between Bolivia and Paraguay in the Chaco, 
see below, p. 616. 

B See Hackworth, Digest, VII, 33s ff. In accordance with the principle that a crime 
takes place where the criminal performs the last act on his part in consequence of which 
the crime takes place, the courts both of the United States and of Brazil took jurisdic- 
tion during the first World War over cases in which explosives were stored in belligerent 
ships while in port, with the intention that they should explode when the vessels were 
on the high seas. See Hackworth, Digest, 333 ff. 

Int. Conferences of American States, 1889-1928, p. 435. For the text of the draft of 
the Commission of Jurists, see Am. Journal, Vol. 2a (1928), Spec. Supp., 267. 

10 jQo U.S. 496 (190G). Fenwick, Cases, 260; Hudson, Cases, 433. 
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this court was competent to deal with a situation which, if it arose between 
independent sovereignties, might lead to war.” In the case of New Jersey 
V. City of New York,'“ involving a petition for an injunction to prevent the 
city from dumping sewage into the ocean adjacent to the shores of New 
Jersey, the Supreme Court held that the fact that the dumping took place on 
the high seas outside the territorial waters did not preclude the granting of 
an injunction when the property alleged to have been injured by the dumping 
was within the jurisdiction of the court. 

In 1909 the United States and Great Britain concluded a treaty concerning 
the boundary waters between the United States and Canada, Article IV of 
which contains the provision that the waters defined in the treaty as bound- 
ary waters and"waters flowing across the boundary ‘Jshall not be polluted on 
either side to the injury of health or propcrty on Uie, other.” In 1918 the 
Intermitional Joint Commission provided for in the treaty found that the 
waters of the Detroit and Niagara Rivers were being polluted, and a draft 
treaty was prepared to carry out the recommendation of the Commission that 
no untreated sewage from cities or towns should be discharged into boundary 
waters."^ IiTpursilance’oflhe terms of the same treaty of 1909 the Govern- 
ments of the United States and Canada submitted to the International Joint 
Commission in 1928 the question of the damage caused to the State of Wash- 
ington by the fumes from a smelter located in the province of British Colum- 
bia. The report of the Commission being unacceptable to the United States, 
the matter was referred to arbitration, in accordance with a convention signed 
in 1935. Damages were awarded for the losses sustained on the American side 
of the border." 

Is a state under an obligation to prevent persons within its jurisdiction from 
counterfeiting the coin or securities of a foreign state? In the case of Emperor 
of Austria v. Day and Kossuth," the British Court of Appeal in Chancery 
sustained a decree to prevent the further printing and to secure the delivery 
of notes intended by Kossuth to be circulated as money in Hungary. In the 
case of United States v. Arjona," the Supreme Court of the United States 
found, as a point of constitutional law, that the power given to Congress to 
punish ’‘offenses against the law of nations” covered the offense of counter- 
feiting a foreign bank-note in the United States. In deciding the case the 


The Court obseived further that: ‘’It may be imagined that a nuisance might be 
created by a Slate upon a navigable river like the Danube, which would amount to a 
aiMts belli for a State lower down, unles' removed.” 

U S. 47S (1031). 

Hackworth, Digest, II, 442. 

r* Ibid., 344 ff. In 1907 the Supreme Court of the United States applied principles of 
international law to the settlement of a case between the State of Georgia and the Ten- 
nessee Copper Co., holding that “it is a fair and re.asonable demand on the part of a 
sovereign that the air over its territory should not be polluted on a great scale by 
sulphurous acid gas, . . .” 206 U S. 230 ( 1907) . 

' • t Ue Gex, Fisher, and Jones, 217 (iSfii). Fenwick, Cases, 253; Hudson, Cases, 497. 
The case was not strictly one of counterfeitinu, lor Kossuth was seeking to introduce 
into Hungary notes sign^ by himself which would be payable only in the event of a 
successful revolution. 

120 U. S. 479 (1887). Fenwick, Cases, 256. 
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court laid down the gfeneral principle that the law of nations requires every 
national government to use due diligence to prevent the commission within 
its dominion of a wrong to another nation or its people. 

In 1913 the Government of Brazil appealed to the United Slates to punish 
persons who were counterfeiting Brazilian money and securities. In reply the 
United States pointed out that its laws already provided for the punishment 
of such offenses when committed within its jurisdiction, but that in view of 
the fact that the territorial theory of crime prevailed in the United States it 
was not possible to prosecute persons who had committed the offense in 
Brazil.^' On its part the United States complained to foreign governments on 
a number of occasions that advertisements were being circulated on which 
were printed a facsimile reproduction of American dollar certificates.^® An 
International Convention on the Suppression of Counterfeiting Currency was 
adopted in 1929, in which elaborate provisions are laid down for the suppres- 
sion of that offense.^® 

Is a state under an obligation to prevent persons within its jurisdiction slander and 
from uttering slandercjus remarks or publishing libelous statements against a 
foreign government? The protection given to freedom of speech in the con- 
stitutions of democratic states has made it difficult to restrain the acts of 
private individualsTThe acts of public officers, however, may be restrained, if 
not subjected to criminal prosecutlom In 1931 the Secretary of State of the 
United States formally apologized to “Mr. Mussolini and to the Italian 
people” for remarks reflecting upon the Italian Prime Minister made in a 
public address by a major-general of the United States Marine Corps. The 
offending officer was placed under arrest, pending court martial.®" In like 
manner Secretary Hull apologized in 1937 for remarks about the German 
Government made by the mayor oi.New York. But by contrast Secretary 
Hull explained to the German ambassador in 193s, on the occasion of the 
designation by Magistrate Brodsky of the swastika emblem as a “pirate flag,” 
that “State and municipal officials are not instrumentalities of the Federal 
government.” ®‘ 

Libelous statements in newspapers and other publications under direct 
government control present a distinct question. Propaganda directed against 
a foreign government, imputing obviously false motives to it, might reason- 
ably be regarded as an offense against the state whose government is thus 
attacked, all the more so if there is no free press to correct the official pro- 
paganda. In like manner radio broadcasts, controlled by government agencies, 

1 ’' Hackworth, Digest, II, 350. 

la Ibid., 3SI ff. 

Hudson, International Legislation, IV, 2692. 

E. C. Stowell, “The General Smedlcy 0 . Butler incident,” Am. Journal, Vol. 23 

(1931), 321. 

2 ' Hackworth, Digest, II, 143. For the apology made by Secretary Hull for the attack 
upon the German flag flying over the consulate in San Francisco in 1941, see Documents 
on Am. Foreign Relations, III, 420. 

On the question of the alleged defamation of Mexico by the Hcarst Newspapers in 
1927, see E. D. Dickinson, Am. Journal, Vol. 22 (<928), 840. On the responsibility of 
states for international propaganda, see V. Van Dyke, ibid., Vol. 34 (1940), 58. 
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which systematically misrepresent the policies of other governments constitute 
a just giound of complaint on their part. Carried to an extreme degree such 
official propaganda might, indeed, be regarded as an act of aggression in 
itself, in that it creates the conditions which make a military conflict almost 
inevitable. Fear and distrust are the most powerful solvents of obligations to 
refrain from the use of force; and fear and distrust are promoted in direct 
proportion to the degree to which peoples are intellectually isolated from one 
another. It would seem, therefore, that it has now become a jurisdictional 
obligation of every government not only to refrain on its own part from delib- 
erate misrepresentation of the policies of other states, but to keep open the 
channels of communication and information, so that its people may be able 
to maintain those contacts with other peoples which am the normal correc- 
tives of even the best-intentioned official propaganda.®^ 

The principles of state responsibility which apply to acts of officers of the 
State committed within the jurisdiction of the state apply equally to the acts 
of state officers committed on the high seas or on foreign territory. For the 
most part cases involving such acts are committed in time of war when the 
exigencies of war lead to the commission of offenses which the officer would 
not be tempted to commit in time of peace. In 1864, during the American 
Civil War, a Federal warship captured the Confederate cruiser, Florida, in 
the territorial waters of Brazil. Due apology was made, the United Slates 
stating that the capture was “an unauthorized, unlawful and indefensible 
exercise of the naval force of the United States, within a foreign country, in 
defiance of its established and duly recognized government.” In like 
maimer Germany made apology to Brazil for the "transgression of orders” by 
officers of a public ship, the Panther, who had violated the territorial sov- 
ereignty of Brazil by invading private homes in their search for a deserter.®* 
The occasional acts of minor officials to the direct injury of a foreign state 
differ only in the gravity of the ofiense from the acts of higher officers. The 
state is responsible for them as being the acts of its agents; but the redress 
' is likely to be less formal. 

In contrast with such cases calling for an apology, it may happen that the 
act when originally committed by the officer was unauthorized, yet the state 
may subsequently approve and ratify it, and thus take upon itself direct 
responsibility for it. In such cases the act becomes “an act of state” and the 
officer committing it is relieved from civil and criminal prosecution in the 
foreign country where the act was committed, should the latter happen to 
have control of his person. This assumption of responsibility was undertaken 
by Great Britain in 1837 C'ls® 0^ McLeod, the leader of a Canadian 
force which crossed the Niagara River and committed hostilities on the 
American side.'"' In the case of People v. McLeod, the Supreme Court of the 

See, on this point, C. G. Fenwick, “The Problem of Moral Disarmament,” Am. 
Journal, Vol. 41 (1947), na. 

Moure, Digest, VII, pp. 1090 8. See below, pp, 624, 648. 

*‘See Accioly, Tratado, I, No. 4,)i; H, No. 1039. 

Moore, Diiest, II, | 217. Sec above, p. an 
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State of New York rejected the plea of “act of state” in answer to a criminal 
indictment of McLeod for his illegal acts, and it remanded the prisoner for 
trial, at which, however, he was acquitted.^® In the case of Horn v. Mitchell, 
decided in 1916, involving the indictment of a German lieutenant for the 
unlawful conveyance of explosives in interstate commerce in the United 
States, the court held that Horn’s commission gave him no authority for 
violating the laws of the United States,*^ In this case, however, there was no 
assumption of his act as an act of state on the part of Germany. 

The principle that a state can not be sued in the courts of a foreign state c. jurisdic 
is a long-standing rule of customary international law. In the classic case of munltioT'of 
the schooner \EiKc/[o«ge, Chief Justice Marshall observed that the “perfect 
equality and absolute independence of sovereigns” had “given rise to a class Personal 
of cases in which every sovereign is understood to waive the exercise of a of 
part of that complete exclusive territorial jurisdiction which has been stated sovereigns 
to be the attribute of every nation.”-** In earlier times, before the general 
establishment of democratic states, the principle was identified with the per- 
sonal immunity of a foreign sovereign from suit; but the two forms of im- 
munity are now distinct. At the present day a foreign sovereign, whether he 
is in constitutional law the actual head of the state or only the nominal head, 
enjoys when temporarily present in a foreign state 'a’ personal immunity from 
suit which is regarded as an essential condition of friendly international inter- 
courseTTIe may not be made a party defendant to a suit under any circum- 
stances. The president 0^ a republic, who is technically not a sovereign, enjoys 
the same immunities. A special inviolability attaches to the person of a 
foreign sovereign, and an attack upon him is regarded as a particularly grave 
offenset^The immunity of the foreign sovereign extends not only to exemption 
from criminal prosecution, whatever be the character of his acts, but also to 
exemption from civil suit in personam arising out of contracts entered into with 
private persons or torts committed against them. 

Applications of the principle have been numerous. In the leading British 
case of Mighell v. Sultan of Johore,*® decided in 1893, the plaintiff brought 
suit for breach of promise of marriage against the defendant, who had been 
known to the plaintiff as a private citizen under the assumed name of Albert 
Baker and who had in that character made the alleged promise of marriage. 

Upon being sued, the defendant disclosed his real character as sultan of the 
independent state of Johore in the Malay Peninsula, whereupon the court dis- 
missed the proceedings for want of jurisdiction. A similar decision was 

“"25 Wendell, 483 (1841). Hudson, Cases, 686. The decision was sharply criticized by 
Secretary Webster, and as a result of it Congress passed a law, August ag, 1842, authoriz- 
ing the iederal courts to issue writs o£ habeas-corpus in cases where a citizen of a foreign 
state, domiciled therein, is in custody for acts alleged to have been committed by author- 
ity of the foreign state. 

232 Fed. 819 (1916). Hudson, Cases, 690. 

The Schooner Exchange v. McFaddon, 7 Crunch ri6 (1812). Fenwick, Cases, 326; 

Hudson, Cases, 334. Sec below, p. 320. 

The immunities of diplomatic officers, which logically might be considered in this 
connection, are treated under the gener.'il rules applying to those agents. Below, p. 467. 

R. (1894), I Q. B. Div. 149. Hudson, Cases, 504. 
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reached in Statham v. Statham and the Gaekwar of Baroda,“" involving a suit 
against the Gaekwar as co-respondent in proceedings for divorce, where the 
British court examined the status of the Gaekwar and found that his position 
as reigning sovereign entitled him to immunity from suit. 

In addition to his personal immunity from suit a foreign sovereign or head 
of state may not be made a party defendant to a suit against him as repre- 
sentative of his state. In the case of De Haber v. Queen of Portugal, de- 
cided in 1851, an action of debt was brought against the queen, in her public 
capacity, for money wrongfully paid over to the Portuguese Government. On 
appeal the court made an absolute rule for a prohibition of the suit, on the 
ground that “to cite a foreign potentate in a municipal court, for any com- 
plaint against him in his public capacity, is contrary to the law of nations, 
and an insult which he is entitled to resent.” 

A direct suit against a foreign sovereign being out of the question, the prac- 
tical question of the immunity from suit of a foreign state in its corporate 
capacity, as distinct from the personal capacity of its sovereign, arises in 
connection with personal and real property owned by the foreign state which, 
but for such ownership, would normally fall within the jurisdiction of the 
local courts. ‘ ‘'In general the rule is well established that all such property is 
immune from suit. Whether the property be personal or real makes no differ- 
ence in respect of the immunity.^* Nor is it of consequence whether the 
property is of a governmental character, such as a consulate, or of a non- 
governmental character, such as goods purchased by the foreign government 
or funds deposited in trust companies. In the case of Vavasseur v. Krupp,’® 
decided in 1878, an injunction had been obtained by Vavasseur to prevent 
the defendants from delivering to a Japanese vessel of war certain shells 
bought by the mikado in Germany, which it was alleged had been manufac- 
tured in infringement of the plaintiff’s patent. On appeal, the higher court set 
aside the injunction on the ground that, even if there was an infringement of 
the patent, the mikado could not be sued for it. The court held that it had 
no jurisdiction “to interfere with the property of a foreign sovereign, more 
especially with what we call the public property of the state of which he is 

Probate ga (igia). Hudson, Cases, 67. 

L. R. (1831), J7 Q. B. Div., 196. Fenwick, Cases, 265. 

Purinj; the second World War numerous conflicts of jurisdiction arose as a result 
of the presence of foreign troops in friendly territory. Acts committed by these troops 
within the area of their encampment were in principle left to the jurisdiction of the 
furciftn state. What if the act committed within the encampment should take effect out- 
side of it? In the case where an American soldier, standing at the Rate of “Camp Admiral 
Inpram,” shot and killed a Brazilian citizen, the Brazilian Federal Supreme Court, on 
November 22, 1944, decided in favor of the jurisdiction of the United States to try the 
case. See H. Aecioly, “Conflito de jurisditnes cm materia penal internacional,’’ Boletim 
da Sociedade Brasileira de Direito Inlermicional, 1945, No. 2, p. 96. .'^ccioly criticizes the 
decision, holding that jurisdiction was with the Brazilian courts. 

■' > State-owned ships, public and private, are excluded from present consideration, 
being treated below, pp. 319 ff. 

I * The question of the title of a foreign state to certain property may, however, be 
brought before the local court. Compare Harvard Draft, Competence of Courts in Regard 
to Foreign States, Art. g. Am. Journal, Vol. 26 (1933), Supp. 372. 

‘••■'L.R. (18781, 9 Ch, Div. 331. Fenwick. Cases, 267c Hudson, Cases, 311. 
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sovereign as distinguished from that which may be his own property.” In 
the case of Hassard v. United States of Mexico/'* “ decided in 1899, a New 
York State court vacated an attachment which had been obtained against 
personal property of the Mexican Government with the object of satisfying 
in that way certain claims against the government having no connection with 
the title of the Mexican Government to the property. 

'• Jurisdiction may, however, be assumed by the local courts over the prop- 
erty of a foreign state when the iatter has consented to the exercise of sneh 
jurisdiction.'The question then arises, what constitutes “consent”? Must it be 
express, or may it be implied from the nature of the suit? Consent is im- 
plied where a state voluntarily appears in court as plaintiff for the purpose 
of obtaining a remedy, and in such event the defendant may file a set-off or 
counterclaim or may lake other proceedings to bring all the facts before the 
court. In the case of Kingdom of Norway v. Federal Sugar Refining Co.,'"’ 
involving a suit by the plaintiff for the recovery of money paid in excess of 
the original contract price of the sugar, the court denied the motion of the 
Kingdom of Norway to restrict the answer and counterclaim of the defendant. 
But the counterclaim must arise out of the same action and must not relate 
to another and distinct matter. In the case of South African Republic v. 
Compagnie Franco-Beige, ■*'* decided in 1897, the court held that the Republic, 
in coming before the court as plaintiff had not submitted to the general juris- 
diction of the court “so as to be capable of being caught and sued here in 
respect of any matter which would be a proper subject of litigation between 
them if the two parties were private individuals, both resident in this country, 
and subject to the jurisdiction of its courts.” 

While foreign states are immune from suits brought against them without 
their consent, they have on the other hand the privilege of themselves institut- 
ing proceedings in the local courts. Here the problems presented are less dif- 
ficult. It appears to be agreed that a foreign stale, in exercising its privilege 
to sue, undertakes the observance of the proper forms of procedure. The 
privilege of suit, however, carries with it the implied consent to submit to 

2g Misc. Rep. (iSgg). Fenwick, Cases, 270. For more recent cases involving suits by 
the American Bondholders Committee to obtain an accounting of funds claimed by the 
Government of Mc.Yico to be its property, sec Ilackworth, DiRcst, II, 394 if. 

A British court was unwillinf; to sec ‘'consent" in a contract between a foreign slate 
and a citizen wheie immunity from suit was expressly waived, such consent not being 
between the foreign stiitc and the court. Duff Development Co. v. Government of Kclan- 
tan, L.R. (1924), Appeal Cases, 707. Hudson, Cases, 540. 

■''>286 Fed. Rep. 188 (1923). Fenwick, Cases, 272; Hudson, Cases, 543. 

L.R. <1898) I Ch. Uiv. 190. 

‘"’A similar conclusion was reached by the court in Kingdom of Rumania v. Guaranty 
Trust Co., 250 Fed. Rep. 341 (1918), where the court observed thnt the action by the 
plaintiff to recover a debt owed to it by the defendant “was not a waiver of its immunity 
as a sovereign state to be sued by other parties. If this be not so, the immunity can be 
frittered away either by interpleader or attachment in any case when a foreign sovereign 
undertakes to collect a debt owed it." 

Upon the general subject, sec Harvard Draft, Competence of Courts, and bibliography 
at p. 406, E. D. Dickinson, "Waiver of State Immunity,” Am. Journal, Vol. ig (1923), 
SSS; E. M. Borchard, "Theories of Governmental Responsibility in Tort,’’ Columbia 
Law Review, XXVIII (1928), 577, 734; Alien, The Position of Foreign States before 
National Courts. 
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the jurisdiction of the court in respect to a counterclaim arising out of the 
same cause, referred to above. But in exercising its privilege of suit a foreign 
state may not sue to enforce its penal or revenue laws. In the case of Queen 
of Holland (Married Woman) v. Drukker,” decided in 1928, the plaintiff 
entered a claim as creditor of the estate in England of a deceased Dutch sub- 
ject, the basis of the claim being a succession tax imposed by Dutch law on 
estates of Dutch nationals. The court of Chancery held that there was “a 
well recognized rule, which has been enforced for at least 200 years or there- 
abouts, under which these Courts will not collect the taxes of foreign States 
for the benefit of the sovereigns of those foreign States; and this is one of 
those actions which these Courts will not entertain. . . . The statement of 
claim must therefore be struck out and the action dismissed; and, as the 
sovereign State has submitted to the jurisdiction by coming here, I am in a 
position to order the sovereign State to pay the costs of the action.” 

For many years the need has been apparent of a more uniform rule in 
respect to the immunity from jurisdiction of foreign states in respect to com- 
mercial property and commercial relations which, but for the interest of the 
foreign state, would fall under the ordinary jurisdicljon of the local courts. 
The subject was considered by the Institute of International Law at its meet- 
ing in 1 89 1, and a series of articles was adopted under the head, "Competence 
of Courts in Suits against Foreign States or Sovereigns,” Article IX of 
which recognized six kinds of actions against a foreign state in which juris- 
diction might be taken. In 1927 the report of the sub-committee of the League 
of Nations Committee of Experts pointed out the confusion existing upon the 
subject and the need of agreement upon it; and in the same year the Inter- 
national Commission of Jurists at its meeting at Rio de Janeiro included some 
rules on immunity in its Project of an International Law of Procedure.** 
The Harvard Draft of 1932 contains a complete convention on the subject, 
and it seeks not only to reflect "existing practices and points of view” but 
constructive rules de lege ferenda.*® In view of the increasing tendency to- 
ward public ownership and toward public administration through the use of 
subsidiary corporations, it is particularly urgent that uniform rules be 
adopted which will protect the interests of private individuals having just 
claims against the foreign state in respect to such business relations. 

*> L.R. (ro^S), I Ch. Div. S77. Hudson, Ccw«, soi. 

•*“ RetoltUiom, p. 90. 

Am. Jaurml, Vnl. 22 <1928), Spec. Supp., ii7ff. 

** Ihid., pp. 310 if. 

*^Am, Journal, Vol. 26 C1032), Supp., 474. 
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Jurisdiction Over Private and Public Vessels 


International law recognizes in certain cases the right of a state to extend 
its effective jurisdiction beyond its territorial limits. Since the relationship 
between the state and its citizens is a personal one, the allegiance of the 
citizen is due to the state in whatever part of the world the citizen may 
happen to be. It is true that a state cannot hold its citizen to the observance 
of its laws while he is within the jurisdiction of another state; but it may, if 
it so chooses, call him to account when he returns again within its jurisdic- 
tion.' On the other hand, if the citizen is in unoccupied territory not subject 
to the jurisdiction of any power, or if he is on board a vessel flying the flag of 
the state on the high seas, the state may place him in the same legal position as 
if he were on the soil of the state itself, and may apply its domestic laws, both 
civil and criminal, to whatever acts he performs or whatever circumstances 
attend them. It is in respect to jurisdiction over merchant vessels that the 
extension of the territorial jurisdiction of the state finds its most significant 
application.* 

International law has no rules regulating the conditions under which vessels 
are entitled to fly the flag of a particular state and are accordingly invested 
with a degree of the national character possessed by citizens of the state. 
,*Each individual state fixes its own conditions of registration, and there is no 
'^uniformity in respect to them. Some states refuse to permit the registration 
of vessels not owned in whole by citizens of the state. Other states admit to 
registration vessels owned only in part by citizens of the state or even vessels 
owned by foreigners. All that international law has prescribed is that some 
one state must authorize the vessel to use its flag, provide it with the proper 
“ship’s papers,” and thereupon exercise in respect to the vessel the degree of 
jurisdiction permitted by the law.® The vessel itself, when registered, becomes 
by law of most states Invested with the character of a legal person against 
which civil and criminal suit may be brought. In addition, its national charac- 
ter determines the territorial location of acts done on board it. 
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* See above, pp. 264 if. 

^ On the general subject of jurisdiction over public and private vessels, see Jessup, 
Law of Temtorid Waters and Maritime Juridiclion; Rienow, The Test of Ifte National- 
ity of a Merchant Vessel; HigRlns and Colombos, The Internationd Law of the Sea; 
A. H. Charteris, “The Legal Position of Merchantmen in Foreign Ports and National 
Waters," British Year Book, 1920-1921, pp. 45-96; P .Fedozzi, “La condition juiidique 
des navires de commerce,” Recueil des Coiirs, Vol. 10 (1923 — V), 3-221. 

_ * For the Muscat Dhows case between Great Britain and France, in which the arbitra- 
tion tribunal fixed the conditions under which France might grant to subjects of the 
Sultan of Muscat the right to fly the French flag without violating the obligations of the 
Brussels Act of 1892, see Hague Court Reports, 93. 
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An unregistered vessel over which no state claimed jurisdiction would be 
without legal rights, and if it managed to leave its first port could not gain 
admission to a second. Prior to the year 1920 no state without a seacoasl 
had attempted to register vessels and have a maritime flag. The Treaty of 
Versailles, Art. 273, and the Treaty of St. Germain, Art. 225, made provision 
for the recognition of the flag of Allied and Associated Powers having no 
seacoast, while a Declaration adopted at Barcelona in 1921 extended such 
recognition to all states parties to the Declaration.^ 

A theory pul forth in the eighteenth century in explanation of the juris- 
'"diction exercised by a slate over vessels flying its flag won sufficient accept- 
ance to lay claim for a time to be regarded as a principle of international 
law. Vessels were held to be floating portions of the territory of the state; 
they were extensions or prolongations of the home state, and hence what took 
place upon them was regarded as taking place upon the soil of the state. 
This fiction of the “exterritoriality” of vessels, while it finds expression in 
numerous decisions of British and American courts,” has been rejected by 
most modern writers on the ground that, while it is a convenient explanation 
of thd greater part of the relations which the vessel and persons on board 
bear to the state of the vessel’s flag, it is inconsistent with other relations 
affecting the vessel both on the high seas and in foreign ports.” A better basis 
of jurisdiction might be found in the fact that the jurisdiction of the flag 
state has been acquiesced in by other states simply as a matter of mutual 
convenience. Let the state which for the promotion of its overseas commerce 
gives the protection of its flag to its citizens who engage in that venture be 
also the state whose law controls acts done on board the vessel.'' Thus, by 

^ For the text of the Barcelona Declaration sec Hudson, International Legislation, I, 
662. Constructive proposals for the adoption of more uniform regulations concerning the 
use of the national flag may be found in the “Rules Relative to the Use of the National 
Flag by Merchant Vessels" adopted by the Institute of International Law in 189b. 
Resahitians, p. 135. 

>' The theory was forcibly expressed in 1843 in a letter written by Webster as Secretary 
vdf Slate to the British Foreign Mbister to answer to the assertion by Great Britain of a 
right of impressment through the visit and search of American vessels. "Every merchant 
vessel on the seas,” said Webster, “is rightfully considered as part of the territory of 
the country to which it belongs.” Moore, Digest, U, §320. Webster’s letter is quoted at 
length in United States v. Rodgers Itgo U.S. 249 (1893); Hudson, Cases, 410], in which 
the court specifically reaffirms the theory. 

<• The history and inadmissible character of the theory are well set forth in Hall, 
ynternational Law, § 75. In the decUaon of Cunard Steamship Co. v. Mellon, 262 U. S. 
100 (192.0, the court dismissed the suggestion that a merchant ship is a part of the 
territory of the country whose flag it flies as being “a figure of speech,— a metaphor,” 
The Jurisdiction arises, said the court, “out of the nationality of the ship as established 
by her domicile, registry, and use of the Bag, and partakes more of the characteristics of 
jKrsonal than of tCTritotial sovereignty,’’ In contrast, the Permanent Court of Interna- 
tional Justice in the case of the Lotus (above, p. 272) took into account the fact that 
the offense “produced its effects on the Turkish vessel and consequently in a place 
assimilated to Turkish territory." 

’The %rvard Draft Convention on Jurisdiction with Respect to Crime adopts the 
rule (Artide 4} that “A State has Jurisdiction with respect to any crime committed in 
v^holf or in part upon a public or private ship or aircraft which has its national charac- 
ter." In like manner the Harvard Draft Convention on Extradition proposes the rule 
(Article 3, c) that "For the purposes of this article public and private vessels and aircraft 
of a State, which have its national character, are assimilated to a State’s territory ; but 
while a private vesM:! is within the territorial waters of another State, or while a private 
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regarding the jurisdiction of the flag state as qualified rather than absolute, 
it is easier to reconcile with it the jurisdiction possessed by other states over 
the vessel when it is temporarily in their ports, as well as the belligerent right 
of visit and search on the high seas when the flag of the vessel is neutral in 
time of war. 

y The jurisdiction of a state over its merchant vessels on the high seas is Exceptions 
subject to a number of exceptions. In the first place, the customary laws of general 
war give to a belligerent the right of visit and search of all vessels in the en- principle 
forcement of the rules of contraband and blockade.® In this connection it 
should be noted that the United States vigorously contested during the 
Napoleonic wars the attempt on the part of Great Britain to enforce on board 
American vessels the British municipal law of allegiance.® In his war message 
of June I, 1812, President Madison asserted that on the high seas no laws 
should operate except “the law of nations [i.e., the traditional law of con- 
traband and blockade] and the laws of the country to which the vessels 
belong." In the second place, in the exercise of the right of self-protection 
against piracy, states have the right, put into effect by their public ships, 
to approach all merchant vessels, whatever their ostensible nationality, with 
the object of verifying their flag and, in case the circumstances are suspicious, 
to visit and search the vessel to obtain more conclusive evidence of its charac- 
ter. “ In the third place, international conventions have been entered into 
providing for a limited right of visit and search for the suppression of the 
slave trade.'® Lastly, a state has the right in self-defense to seize a vesse'; 
flying the flag of another state under circumstances indicating that the vessel) 
either is fraudulently registered or is being used by insurgents and rebels aa 
a means of attack upon the state. Had the action of Spain in 1S73 in the case 
of the Virginius extended no further than the mere capfture of the vessel 
and the imprisonment of its crew of filibusterers, there would have been no 
international ground of offense against the state of the vessel’s flag. 

When merchant vessels leave the high seas and enter foreign ports, the c. Jurisdic 
jurisdiction of their national state comes into conflict with the jurisdiction of 

the foreign state." This conflict has been adjusted, by custom and treaty, so vessels in 

foreign 

aircraft is on or over the land or territorial waters of another State, acts committed upon P°rts 
.such vcs'cl or aircraft arc also committed within the territory of the other State." 

^ For the scope of this belligerent right and the problems arising in connection with it, 
sec below, p. 643. 

" The British Government did not assert that its men-of-war might search a neutral 
vessel for the expre.'S purpose of finding seamen of British nationality, but it did claim — 
and the distinction was without practicai difference — that if in the exercise of the bellig- 
erent right of visit and search for contraband, British seamen were found on board they 
might be impressed into the British navy. On the other hand, the United States, by suc- 
cessive secretaries of state, insisted during the long period of the controversy, from 179a 
to 1842, that such searches were open to the gravest objections, and that, in the language 
of Jefferson, “the simplest rule will be that the vessel being American shall be evidence 
that the seamen on board are such.” Moore, Digest, II, 1 317. 

'“See Moore, Principles of American Diplomacy, p. 275. 

It See below, p. 324, 

See below, pp. 328 ff. 

13 For details of the case, see Moore, Digest, II, § 309. 

i*See A. H. Cbartcris, “The Legal Position of Merchantmen in Foreign Ports and 
National Waters,” British Year Book, igso-igai, pp. 43-96. 
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as to permit the exercise of a limited jurisdiction by the flag state without 
encroaching upon the ultimate right of the territorial state. “It is a part of 
the law of civilized nations,” said the court in Wildenhus’s Case,‘® “that 
when a merchant vessel of one country enters the ports of another for the 
purposes of trade, it subjects itself to the law of the place to which it goes, 
unless by treaty or otherwise the two countries have come to some different 
understanding or agreement.” In an opinion rendered by the French Council 
of State in 1806 it was held, in the cases of the Sally and the Newton , that 
in conformity with international usage the rights of the national power, i.e., 
of the flag state, “should be respected as relating to the internal discipline of 
the vessel, with which local authority may not interfere when its aid is not 
sought or when the tranquillity of the port is not endangered.” 

This rule, of uncertain force in customary law, has now been generally 
adopted by treaty. No very definite line, however, has been drawn between 
matters relating to the internal discipline of the vessel and matters disturbing 
the peace of the port. Some states interpret the term “internal order of the 
vessel” broadly. The Supreme Court of Mexico held in 1876 that the murder 
of a Frenchman by another Frenchman on board a French vessel in a Mex- 
ican port did not necessarily disturb the peace of the port.^’ In contrast, the 
attitude of the American courts is shown in the case of Wildenhus,'® decided 
in 1887, in which the Belgian consul asked for a writ of habeas corpus on 
behalf of Wildenhus, who had committed murder on board a Belgian steamer 
in the port of Jersey City. The court held that the crime was of such a nature 
as by its very commission to “disturb tranquillity and public order on shore 
or in the port,” so that it must be regarded as falling within the exceptional 
cases provided for in the treaty of 1880, in which the local authority might 
interfere.*® 

A novel ground for interference by the local government in the internal 
discipline of foreign ships in port was presented in 1920 by the Eighteenth 
Amendment of the United States Constitution, with its supplementary en- 
forcement legislation, known as the Volstead Act. The amendment prohibited 
the manufacture, sale, transportation, importation, or exportation of intox- 
icating liquors within, into, or from the United States and all territory subject 
to its jurisdiction.®® The enforcement act contained more specific provisions 
to the same effect and prescribed that the act should be “liberally construed 
to the end that the use of intoxicating liquor as a beverage may be prevented.” 

See below. 

Citert by the Court in Wildenhus’ case, below. 

Case of Antoni (,V Anemone) . Hudson, Coses, 601. 

t® Mali V. Keeper of the Common Jail, lao 11 . 5 . i (1887). Fenwick, Cases, 305; Hud- 
son, Cases, 602. 

For further cases, see Jessup, op. cU., pp. 144 fi. In 189S the Institute of Interna- 
tional Law attempted to secure greater uniformity in the law by formulating a series of 
“Regulations concerning the legal status of ships and their crews in foreign ports.” See 
Resolutions, p. 143. Compare Article 18, Harvard Draft Convention on Territorial Waters. 

The amendment provided; “After one year from the ratification of this Article the 
manufacture, sale, or transportation of intoxicating liquors within, the importation 
thereof into, or the exportation thereof from the United States and ail territory subject 
to the jurisdicUon thereof for beverage purposes is hereby prohibited.” 
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Following the passage of the law a number of steamship companies sued for 
an injunction to prevent the application of the law to supplies of liquor 
carried by their ships for the consumption of passengers and crew. In the 
case of Cunard Steamship Company v. Mellon,** the Supreme Court of the 
United States held, first, that the amendment “could be made to cover both 
domestic and foreign merchant ships when within the territorial waters of 
the United States”; secondly, that the amendment did intend such an effect. 

The jurisdiction of a nation within its own territory, said the court, is neces- 
sarily exclusive and absolute, and any exception to such jurisdiction must 
arise from the consent of the nation itself. No such exception was to be found 
in the terms of the amendment, and none could be “reasonably regarded as 
implied.” ** The sole exception recognized by the law was that of “liquor in 
transit through the Panama Canal or on the Panama railroad.” 

The enforcement of the law, in accordance with this decision of the Su- 
preme Court, against the steamship Baltic in June, 1923, while calling forth 
protest from individual members of Parliament, was acquiesced in by the 
British Government as offering “no grounds for protest.” ** Subsequently, by 
a treaty, signed in 1924, Great Britain obtained exemption from such seizures 
on condition of permitting the seizure within an hour’s run from shore of 
“rum-runners” flying the British flag. 

In spite of the annoyance to foreign vessels in port attending the enforce- 
ment by the United States of the La Follette Seaman’s Act of 1920, the 
Supreme Court held the provisions of the act were not limited to American 
seamen and that the jurisdiction of the government over foreign vessels in 
port gave authority to Congress to enact the legislation protecting seamen 
on such vessels notwithstanding the interference with contracts entered into 
in other countries.*® 

Merchant vessels in foreign ports are not exempt from civil suit in rent civil suits 
brought by a citizen of the foreign state, nor are the officers or crew of the 
vessel exempt from civil suit in personam or from criminal prosecution by the vessels in 

lpoi^& 

foreign government for acts in contravention of the laws of the state. But 
the jurisdiction of the foreign state does not generally extend so far as to 
interfere with personal and property rights on board the vessel as regulated 
by the law of the flag state. In the case of the Creole,*® submitted to arbitra- 
tion by the United States and Great Britain in 1853, it was held by the 
arbitrator that the authorities of Nassau, in liberating a number of slaves 

21 363 U,S, 100 (1933). Fenwick, Cases, 316; Hudson, Cases, 613. 

-- In a dissenting opinion Justice Sutherland urged that while there was no question 
as to the power of Congiess to do what the court held had been done, “due regard for 
the principles of international comity, which exist between friendly nations, in my opin- 
ion, forbids the construction of the iStk Amendment and of the act which the present 
decision advances.” 

-•> The affair was the object of sharp controversy, and the decision of the court gave 
rise to much criticism. Sec T. S. Woolscy, Am. Journal, Vol. 17 (1923), p. sc4. 

2 ‘See statement of Prime Minister Baldwin in Parliament, June 33, 1923. 

=‘"> Strathearn Steamship Co. v. Dillon, 232 U.S. 348 (1920). Fenwick, Cases, 312; 

Hudson, Carrs, 611. 

2® Moore, International Arbitrations, IV, 4373; Digest, 11 , 338; Fenwick, Cases, 303. 
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who had revolted against the officers of the ship and had put in at the port 
of Nassau, had acted “in violation of the established law of nations,” and 
that the claimants were “justly entitled to compensation for their losses.” 

The authority of the foreign consul to take cognizance of cases arising 
between the captain and crew of the vessel is wholly dependent upon treaty 
provisions. In the case of Dainese v. Hale,®^ the Supreme Court of the United 
States laid down the rule that “it may now be considered as generally true, 
that, for any judicial powers which may be vested in the consuls accredited 
to any nation, we must look to the express provisions of the treaties entered 
into with that nation, and to the laws of the States which the consuls 
represent.” 

It will be observed that, in consequence of the territorial and personal 
grounds upon which jurisdiction is assumed over the conduct of individual 
persons, the same act committed on board a vessel may be at once subject to 
the jurisdiction of a number of states: to the state whose flag the vessel flies, 
to the state within whose territorial waters the vessel happens to be, and to 
the state to which the individual owes allegiance. The jurisdiction of any 
one of these states can, of course, only be exercised singly, with due respect 
to the prior rights of the state within whose territory the individual happens 
to be at the time. In the case of Regina v. Anderson,®® an American citizen 
was convicted by a criminal court of Great Britain for murder committed on 
board a British vessel in French waters. The court held that “although the 
prisoner was subject to the American jurisprudence as an American citizen, 
and to the law of France as having committed an offense within the territory 
of France, yet he must also be considered as subject to the jurisdiction of 
British law, which extends to the protection of British vessels, though in 
ports belonging to another country.” 

In 1934 the chief officer of an American ship, the Exchange, was killed on 
board the ship by the chief engineer, De Mott, while it was in the port of 
Messina, Italy. The Department of State instructed the American Embassy 
to ascertain whether the Italian Government would be willing to surrender 
De Mott if arrangements could be made for his trial in the United States, 
since there was concurrent jurisdiction in the case. But the Italian Foreign 
Office replied that, as the crime had taken place in Italian territorial waters, 
the Italian courts had jurisdiction of the case, and that in consequence De 
Mott must be tried in Italy and undergo sentence there if found guilty.®" 

91 B.S. t,i (187SI. Hudson, CoWi. 7 o.i. 

2* n Cox C.C. 198 (186S). Fenwick, CflJf', ^91; Hudson, Cases, 584. 

In the case of United States v. Santos Flores, 289 U.S. 137 (igs.t), Fenwick, Cases, 
296, the court held that an American citizen who committed a crime while on board an 
American vessel in foreign territorial waters wtis subject to the concurrent jurisdiction of 
both states and might be tried in the United States on being brought back within its 
territory. 

2" Hackworth, Digest, 11 . 1x6. It should be ob^rved that while a state may exercise, 
or forego exercising, jurisdiction over offenses committed on board a merchant vessel in 
its tecrttorial waters, it is not at liberty to try persons on board such foreign vessels for 
offenses committed pn the high seas. Hence the British Government disavowed the action 
of the local authorities at Calcutta In trying one .Anderson for a crime committed upon 
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During the second World War Great Britain authorized the establishment Allied 
in Great Britain of a number of Allied Maritime Courts as a means of cowts"'* 
expediting the trial of offenses committed on board or in connection with 
merchant ships of the particular allied state maintaining the court. The juris- 
diction of these courts extended to offenses committed by persons on board 
allied merchant ships, or by the master or any member of the crew in con- 
travention of the merchant shipping law of the flag state, or by any person 
who was both a national of an Allied Power and a seaman of that power in 
contravention of its mercantile marine conscription law. The establishment of 
these courts was a unique experiment in jurisdictional cooperation."® 

In two matters of slight intrinsic importance international law has worked Jurisdiction 
out a system of concurrent jurisdiction which is of considerable historical otcoifeion 
interest and which presents an instructive analogy for the development of 
international judicial institutions. In cases of collision on the high seas the 
courts of a number of the leading states undertake to assume jurisdiction 
in suits in rein brought by the injured party against the alleged guilty vessel 
of whatever nationality. The same custom holds where proceedings are 
instituted for salvage for the rescue of shipwrecked vessels. When the defend- 
ant vessel is sued in the courts of the state whose flag it flies, no question of 
jurisdiction can be raised. Practice is not uniform, however, in cases in which 
a vessel flies a foreign flag or in which the parties are both citizens of the 
same foreign state. In the case of the Scotia , decided in 1872, the courts of 
the United States assumed jurisdiction in a suit brought by an American 
sailing-vessel against a British steamer for damages resulting from the loss of 
the vessel in a collision on the high seasTJln the case of the Belgenland,^^ 
decided in 1885, jurisdiction was exercised in a similar suit for damages 
brought by the captain of a Norwegian bark, the Lima, against a Belgian 
steamer. ‘ * The basis upon which jurisdiction was assumed in these and other 
cases was the necessity of doing present justice to the injured party, who, if 
unable to sue in the nearest port, might have to go to the ends of the earth 
to seek his remedy.'' ‘ 

an .\merican merchant vessel on the hiRh seas. Wharton, Digest, I, 123. A unique illustra- 
tion of Ihc passage of a merchant vessel from the law of one state into that of another 
is furnished by the case of ReRina v. Lesley, Bell's Crown Cases, 220 (i860), in which 
it was held that the master of a British vessel might, upon his arrival in Great Britain, 
be prosecuted for false imprisonment for the act of forcibly transporting banished 
Chileans, although the act of the defendant in contracting with the Chilean Government 
to transport them was justifiable in its inception, having been done within Chilean terri- 
torial waters. Fenwick, Cases, 295 j Hudson, Cases, $90. 

■■in For a description of the organization of these courts and of their jurisdiction, see 
F. E. Oppenheimer, “Governments and Authorities in Exile,’’ Am. Journal, Vol. 36 
(1942), s68. 

14 Wallace 170 (1872). Fenwick, Cases, 18; Hudson, Cases, 667. 

114 U.S. 3SS (1885). Fenwick, Cases, 322. 

^“In presenting its opinion the court cited an earlier British case, that of the Johann 
Friedrich, 1 W. Rob. 35, decided in 1839, in which the High Court of Admiralty enter- 
tained jurisdiction in a suit brought by the owner of a Danish ship against a Bremen 
ship. 

‘“While the subject falls more strictly under municipal law, the element of interna- 
tional comity in the mutual acceptance by national courts of jurisdiction in such cases 
brings the subject within the outer fringes of international law. 
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The jurisdiction exercised over foreign vessels in cases of salvage is based 
upon the same principle, that the question involved is one communis juris. 

In the case of the Two Friends , the British Court of Admiralty, in 1799, 
entertained jurisdiction in a suit for salvage brought against an American 
ship which had been captured by the French and afterward rescued by the 
crew, who, however, were British subjects by birth. In explaining tlie basis 
of the jurisdiction taken, the court said that “salvage is a question of jus 
gentium,” and it could “see no reason why one country should be afraid to 
trust to the equity of the courts of another on such a question of such a 
nature, so to be determined,” In a similar suit for salvage brought in a port 
of the United States by a British ship against a French ship,’® the Supreme 
Court of the United States held that “where such controversies are communis 
juris, i.e., where they arise under the common law of nations, special grounds 
should appear to induce the court to deny its aid to a foreign suitor when it 
has jurisdiction of the ship or party charged.” On the other hand, in the case 
of the Reliance,’''’ decided in 1848, a federal district court, while reiterating 
that salvage was “essentially a question of the jus gentium,” held that the 
doctrine that jurisdiction may be assumed in cases involving foreigners was 
not “peremptory,” and it refused to hear the case before it on the ground that 
the suit was brought by British libellants against goods destined to a British 
port under circumstances which could best be passed upon in a British port.®® 

The jurisdiction assumed by national courts in these cases is partly due 
to the fact that by long custom there has grown up a body of maritime 
common law to be applied with even justice whatever the nationality of 
the parties to the case. In the presence of this common law of the sea, states 
have been willing to recognize the exercise of a reciprocal jurisdiction in 
cases not otherwise properly before the court. It is in this light that a ques- 
tion, otherwise one of private law only, becomes one of public international 
law. The content of this common law traces its origin back to the early 
Rhodian law, to the Amalfitan table, to the ordinances of the Hanseatic 
League, and to other early codes of international private law. “Whatever!/" 
may have been its origin,” said the court in the case of the Scotia , “whether 
in the usages of navigation or in the ordinances of maritime states, or in 
both, it has become the law of the sea only by the concurrent sanction of 
those nations who may be said to constitute the commercial world.” 

Efforts have been made from time to time to secure the adoption of a 
general international convention upon these subjects. In 1889 a maritime 
conference held at Washington recommended to the states represented the 
adoption by each state individually of a common body of niles for preventing 


I C. Rob. ayt. 

ao Mason v. Le Blalceau, a Cranch 340 (1804). 

*r I Abbott’s Adm. Rep. 317. Fed Cos. No. 10, 521. 

It should be noted that the assumption of jurisdiction in cases of collision and of 
salvage is to be distinguished from the refusal of the courts to interfere in disputes 
between the masters and the crews of foreign vessels ns to wages and contracts of service. 
See shove, p. 314. 

**See above, n. 31. 
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collisions at sea.'^’' A later International Maritime Conference, which met at 
Brussels in 1909, indorsed a draft convention concerning collisions for sepa- 
rate national adoption.”*^ The Convention on Safety of Life at Sea, signed 
at London in 1929, calls for the adoption by national legislation of revised 
Regulations for Preventing Collisions at Sea/® 

Foreign merchant ships, not being exempt except by comity from the 
jurisdiction of the state in whose ports they drop anchor, may not be made 
an asylum for fugitive criminals or political refugees. It has been questioned, 
however, whether a foreign merchant ship is so far under the jurisdiction of 
the state as to give the local authorities the right to enter upon the vessel 
and arrest a passenger who, as a political refugee, has taken passage upon 
the vessel in the port of a third slate. Calvo relates the case of one Sotelo, 
a political refugee who took passage in 1840 on board a French vessel at 
one Spanish port and was arrested upon the arrival of the vessel at a second 
Spanish port. Diplomatic correspondence between the two countries estab- 
lished the complete right of Spain to execute its laws within its territorial 
jurisdiction without disrespect to the foreign flag.*® In the case of Gomez 
(Gimez), a political refugee from Nicaragua who took passage on board a 
United States steamship in the harbor of San Jos6 de Guatemala in 1885, and 
whose arrest was sought by the local authorities when the vessel stopped en 
route at a port of Nicaragua, the Department of State refused to support the 
action of the captain in declining to deliver the passenger. “It is clear,” said 
Secretary Bayard, “that Mr. Gomez voluntarily entered the jurisdiction of 
a country whose laws he had violated. Under the circumstances it was plainly 
the duty of the captain of the Honduras to deliver him up to the local 
authorities upon their request.” ** In a later case involving a political refugee 
from Honduras named Bonilla, Secretary Gresham, while admitting the right 
of the local authorities to demand the surrender of a passenger, instructed the 
American minister to protest against the act of the commander of the port 
in firing upon the vessel because the captain refused to surrender the 
refugee.*® 

The relation between a state and its public vessels is closer and more direct 
than that between the state and privately owned vessels flying its flag and 
subject to its jurisdiction. Certain public vessels, such as men-of-war or naval 
auxiliaries, are immediately identified with the personality of the state. The 
fiction of ‘‘exterritoriaUty” is borne out in the actual position they enjoy, if 

*" Compare the rules formulated by the Institute of International Law in iSSS. Resolu- 
tioHt, p. 8.t. 

■“ For the te\t of the draft, see Am. Journal, Vol. 4 (1910), Supp., 113. For comment, 
ibid., Vol. 4, p. 412. 

Hudson, Internalionnl Legislation, IV, 2825. The convention came into force Jan- 
uary I, 1933. On March 19, 1943, a Treaty on International Commercial Navifiation Law 
was signed at Montevideo, Chapter II of which deals with collisions and Chapter III with 
.assistance and salvage. 

Droit international, 4th ed., I, 369. 

*■* U. S. For. Rel. (18S3), p. 82. Compare, however, the attitude of Secretary Blaine in 
the Barrundia case, contesting the right of the Government of Gu.atemala to demand the 
surrender of a fugitive under similar circumstances. See Moore, Digest, II, § 307. 

Ibid. For the question of asylum on foreign warships, see below, p. 323. 
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not in legal theory. Both on the high seas and in foreign ports they are for 
all practical purposes “floating portions” of the territory of their state. They 
may not, as neutrals, be visited, searched, or detained by belligerent war-ships 
in the enforcement of the law of contraband and blockade. When in foreign 
territorial waters they are completely exempt from local jurisdiction, in re- 
spect not only to the internal discipline of the ship but even to crimes com- 
mitted on board ship by persons not members of the crew or committed in the 
port itself by one who has taken refuge on board. In the latter case the com- 
mander may agree to surrender the offenders; but should he refuse to do so 
the foreign state must secure redress, if any, through diplomatic channels. 
By reason of their territorial character, public vessels in foreign ports have 
frequently been made an asylum for political refugees, particularly in times 
of revolutionary disturbances in Central and South American countries. States 
have the right to refuse permis-sion to foreign war-ships to enter their ports; 
but having admitted them they must, even in cases of misconduct on their 
part, resort to diplomatic, rather than local judicial, procedure against them.*® 
In contrast with public warships and their amdliaries are the public ships 
engaged in various administrative services of the state. Certain of these 
services are traditional governmental services, such as the geodetic survey 
and the postal service; others are normal commercial activities once gen- 
erally left to private Initiative and only in comparatively recent times under- 
taken by the state, whether in competition with similar activities of its 
citizens or as a governmental monopoly closed to individual enterprise. While 
these vessels, by reason of the fact of public ownership, are when on the 
high seas identified with the state as closely as are other public vessels, a 
number of problems have been raised as to their status when they are within 
the territorial jurisdiction of foreign states. 

The question whether public warships in foreign ports are subject to civil 
suit in rem has been passed upon by British and American courts in several 
important cases. In the case of the French man-of-war Exchange,*' a vessel 
owned by an American citizen had been seized by Napoleon in 1810 and 
commissioned as a public vessel of France. In a suit brought by the original 
owners against the vessel upon its arrival in the port of Philadelphia, the 
Supreme Court, after a lengthy review of the law which has become classic, 
held that the public character of the vessel exempted it from the jurisdiction 
of the American courts. The decision is paralleled by that of the British High 

This fiction of “exterritoriality" was strongly contested by the British House of 
Lords in a. case, Chung Chi Chfung, [1939I1 A. C. 160, Am. Journal, Vol. 33 (1939). 376i 
arising out of a murder committed on board a Chinese public armed ship at that time 
in British territorial waters. The decision, however, involved merely the right of the 
accused to be tried by the British Court of Hong Kong, where he was put ashore for 
hospital treatment. In the course of his judgment Lord Atkin observed; “Their Lordships 
have no hesitation in rejecting the doctrine of exterritoriality expressed in the words of 
Mr. Oppenbeim, which regards the public ship 'as a floating portion of the flag state.’ 
However the doctrine of exterritoriality is expressed, it is a fiction, and legal fictions have 
a tendency to pass beyond their appointed bounds and to harden into dangerous facts.” 
Brierly’s interpretation of the law is cited with approval. Law of Nations, p. no. 

*t&hooner Exchange v. McFaddon, 7 Crunch 116 (iSra). Fenwick, Coses, p. 546; 
Hudson, Cases, 534. 
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Court of Admiralty in the case of the Constitution*^ in which the court 
refused to issue a warrant, served by a British steam-tug, for payment of 
salvage for the rescue of the ship when stranded on the English coast. Greater 
difficulty was experienced by the British courts in reaching the conclusion 
that public vessels other than warships should be exempt from local juris- 
diction. In the case of the Parlement Beige *^ the Court of Appeals reversed 
the judgment of the High Court of Admiralty and held that a publicly owned 
vessel of the state of Belgium, used as a mail-packet as well as for general 
commercial purposes, was exempt from suit in rem for damages arising out of 
a collision. The court held that even though an action in rem were an action 
against the property only, suit could not be brought; but it went on to show 
that in an action in rem the owner of the property is indirectly impleaded 
and that "to implead an independent sovereign in such a way is to call upon 
him to sacrifice either his property or his independence.” 

The exemption granted to the Parlement Beige proved to have created an Difficulties 
embarrassing precedent. The outbreak of war in 1914 resulted in extending such 
widely the practice of states in taking over privately owned vessels into the “emption 
public service as naval auxiliaries, and at the same time it created conditions 
which led a number of states to take over the ownership and operation of 
merchant vessels engaged in ordinary trade. In the case of the Porto Alex- 
andre,^'^ involving the salvaging of a trading vessel owned by the state of 
Portugal, the British court called attention to the fact that, now that “the 
fashion of nationalization is in the air” and states are trading with public 
ships, “if these national ships wander about without liabilities, many trading 
affairs will become difficult.” Nevertheless the court felt that, owing to the 
precedent of the Parlement Beige, the remedy was not with the courts. The 
American courts have on several occasions held foreign public ships immune 
from suit in rem, even though used for mere commercial purposes. In the case 
of Berizzi Brothers Co. v. Steamship Pesaro the Supreme Court dismissed 
a libel against the Pesaro, which was engaged in ordinary trade but owned 
and operated by the Italian Government. “We think,” said the court, "the 
principles are applicable alike to all ships held and used by a government for 
a public purpose, and that when, for the purpose of advancing the trade of 
its people or providing revenue for its treasury, a government acquires, mans, 
and operates ships in the carrying trade, they are public ships in the same 
sense that ships of war are. We know of no international usage which regards 
the maintenance and advancement of the economic welfare of a people in 
time of peace as any less a public purpose than the maintenance and training 
of a naval force.” 

The difficult problems presented by the demand for the exemption from 
the local jurisdiction of public commercial vessels have led to various efforts 
to secure a greater degree of uniformity in respect to their status. Finally, 

■*’ L. R. 4 P. D. 39 (X879). Fenwick, Cases, 332. 

L. R. s P. D. 197 (1880). Fenwick, Cases, 333. 

”“36 Times L. R. 66 (1919). Am. Journal, Vol. 14 <1920!, 273; Fenwick, Cases, 338. 

fi 271 U. S. ,>,62 (1926). Fenwick, Cases, 341: Hudson, Cases, $3°. 
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in 1926, at the International Maritime Conference at Brussels, a Convention 
for the Unification of Certain Rules relating to the Immunity of State-owned 
Vessels was signed by twenty-one states. It provided that, with the exception 
of ships of war and other vessels used exclusively on governmental service, 
sea-going vessels owned or operated by states and cargoes owned by states 
should be subject “to the same rules of liability and to the same obligations 
as those applicable to private vessels, cargoes and equipments,” and that in 
the case of vessels used on non-commercial governmental service claimants 
should have the right of taking proceedings in the competent tribunal of the 
state owning or operating the vessel.'® 

During the Spanish Civil War a number of cases were presented to the 
British and American courts involving the validity of acts of appropriation 
by the Spanish Republican Government. In the case of the Navcmar, taken 
over from a Spanish company by decree of October 10, 1936, the Supreme 
Court of the United States recognized the right of the Spanish Ambassador 
to intervene in a suit brought in New York by the original owners, declaring 
that: “Admittedly a vessel of a friendly government in its possession and 
service is a public vessel, even though engaged in the carriage of merchandise 
for hire, and as such is immune from suit in the courts of admiralty of the 
United States. And in a case such as the present it is open to a friendly 
government to assert that such is the public status of the vessel and to claim 
her immunity from suit, either through diplomatic channels or, if it chooses, 
as a claimant in the courts of the United States.” In the case of the Cristina, 
a Spanish vessel requisitioned by decree of June 28, 1937, the vessel was on 
the high seas at the time of the decree, and on arriving in a British port was 
taken in charge by the Spanish consul. The House of Lords held that the 
rule was that the courts of a country “will not implead a foreign sovereign, 
that is, they will not by their process make him against his will a party to 
legal proceedings, whether the proceedings involve process against his person 
or seek to recover from him- specific property or damages.” Iii this country, 
the court said, the limitations extended to property “used for the commercial 
purposes of the sovereign” as well as to his personal private property.®® 

■■>2 For the text of the convention, see Hudson, International Legislation, III, 1837. 
Prior to the meeting of the conference at Brussels a subcommittee of the League of 
Nations Committee of Experts presented a report on the “Legal Status of Government 
Ships Employed in Commerce” which considered it both "desirable and practicable" to 
regulate the subject by way of convention. Am. Journal, Vol. 20 (1926),. Spec. Supp., 
*6o ff. See, on the general subject, J. W. Garner, “Immunities of State-owned Ships Em- 
ployed in Commerce,” BrUish Year Book, VI (1925), laSj Harvard Draft, Competence 
of Courts; F. R. Sanborn, “The Immunity of Government-Owned Merchant Vessels,” 
Am. Journal, Vol. 39 (194s), 794 - 

■>3 For the case of the Navemar (Compafiia Espanola de Navegacidn Marltima, S. A., 
Owner of the Spanish Steamship Navemar, Petitioner v. Spanish Steamship Navemar), 
S03 U.S. (1938), 68, see Am. Journal, Vol. 32 (1938), 381. For editorial comment, see C. C. 
Hyde, ihfd., Vol. 33, p. 530. For the case of the Cristina fCnmpafiia Naviera Vascongado 
v. Steamship “Cristina” and Persons Claiming an Interest Therein), [1938I A. C. 48s, see 
Am. Journal, Vol. 32 (tgsS), 824. In the case of the Cristobal Colon, decided in 1937, the 
Bermuda Supreme Court recognized the immunity from jurisdiction of a ship which had 
been requisitioned from a Spanish company, holdii^ that the statement of the Spanish 
Government was “conclusive" as to its title to the ship. For the text, see Am. Journal, Vol. 
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The exemption from the territorial jurisdiction of a state accorded to 
foreign warships lying in its harbors has, as in the case oi legations, led to 
the granting of asylum upon them to fugitives from justice, This practice, 
however, is not so direct a limitation upon the sovereignty of the state; and 
while asylum is no longer granted to ordinary criminals, it is still granted 
quite frequently to political refugees. In 1820, in an opinion in the case of 
one John Brown,"’* a British subject who had escaped from prison and taken 
refuge upon a British warship in the harbor of Lima, Sir William Scott 
asserted that he knew of “no such right of protection belonging to the British 
flag,” and thought such a pretension imfounded in point of principle and in- 
jurious to the rights of other countries. In 1849, however, the British Govern- 
ment made a distinction between fugitives from the sentence of a court of 
law and political fugitives, claiming a right of asylum for the latter.” This 
distinction obtained the sanction of general practice,"® In view, however, of 
the serious objections attending it, the United States has on its part dis- 
couraged the granting of asylum by its warships. In the Regulations of the 
United States Navy issued in 1913 it was laid down that “the right of asylum 
for political or other refugees has no foundation in international law.” 
While it is recognized in the Regulations that usage sanctions the granting 
of asylum in countries subject to frequent revolutions, it is directed that even 
in such cases asylum should be granted only in extreme cases, as to refugees 
from mob violence. At the Sixth International Conference of American 
States, held at Habana in 1928, a convention was signed forbidding the 
granting of asylum on warships, as in legations,®® military camps, and mili- 
tary aircraft, to persons accused of or condemned for crime, but laying down 
conditions under which asylum might be granted to political offenders. The 
United States, in signing the convention, refused to recognize “as part of 
international law, the so-called doctrine of asylum.” 

The jurisdiction of a state over foreign vessels within its territorial waters 
other than ports does not differ in principle from the jurisdiction of the state 
over the same vessels within its national ports. The special problems pre- 
sented by this jurisdiction are, however, more conveniently discussed under 
the heading of territorial waters.®" 


39 (1945)1 Sjg. For comment on “State Immunity and the Requisition of Ships During 
the Spanish Civil War,” see L. Freuss, .-Im. Journal, Vol. 35 (1941), 263. 

.‘tt the Inter-.’Vmcrican Conference held at Buenos Aires in 1936 a resolution (XXXVI) 
was adopted recommending that the American Republics adhere to the Brussels Conven- 
tion. See Hudson. VI, 863. 

"’■*Snow, Cases, p. 144. 

See opinion of Lord Palmerston, quoted by Snow, Coses, p. 146, n. 

in 189S The Institute of International Law gave its qualified approval 
to the distmeliun liy incorporating in the regulations adopted a provision (Art. 19) calling 
upon the commander of a ship, “if he shall receive political refugees on board” to make 
certain that they w;erc such, and to see to it that no advantage was taken of the asylum 
to lurther the political cause of the fugitive. Resoliilions, pp. 144, 148. 

V.S. Navy Regulations and Naval Instructions, 1913, Art. R.-164Q 
See below, p. 47a. 

""For the text of the convention, see Am. Journal, Vol. 20 (1928), Supp., leg. See 
below, pp, 473 ff., where asylum in embassies and legations is discussed 
Sec below, p. 37b. 
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The suppression of robbery on the high seas has never been disputed as a 
legal act of national self-defense. Pirates, by custom of immemorial origin, 
have been hastes humani generis.”^ Grotius pointed out, with references to the 
law of ancient Rome, that a body of pirates did not constitute a state and 
that the laws of war did not apply to their acts, as they would if done under 
the authority of an organized state.®® Pirates, therefore, having cut them- 
selves off from organized society for purposes of crime, are outside the pale 
of international law. As no state was responsible for their acts, so on the 
other hand no state might claim an infringement of its rights if persons, 
nominally its citizens, were captured in the act of robbery on the high seas 
and .summarily executed by the captors or condemned by the courts of the 
captors’ state. The crime is in most cases a capital one, but the precise 
punishment for it depends upon the municipal law of the state exercising 
jurisdiction.'"’ In the effort to suppress piracy, the public vessels of a state 
have the right to stop and visit a suspicious vessel lor the purpose of verify- 
ing her papers and the flag she is flying, subject, however, to payment of 
damages in case the suspicion should prove to be unfounded. In the case 
of the Marianna Flora ‘‘ ‘ the Supreme Court held that no damages were due 
to a Portuguese vessel which had been approached by an American armed 
schooner under circumstances justifying inquiry, although as a result of the 
approach an engagement took place and the Portuguese vessel was silenced 
by the guns of the American vessel and thereupon brought into port and 
libeled for alleged piratical conduct. 

One of the chief problems of modern international law presented by the 
suppression of piracy arose in connection with the practices of maritime war. 
Until the latter part of the nineteenth century belligerents were in the 
habit of arming private ships with the object of preying upon the merchant 
vessels of the enemy. These “privateers,” operating under a commission or 
letter of marque from the belligerent government,®® were distinguished from 
pirates in that their acts of depredation were not committed with intent to 
rob (animo furandi) and at the same time the vessels were responsible for 
their conduct to the state which had commissioned them. Obviously there 
was room for many abuses. Irresponsible persons obtained commissions and 
carried on their depredations without due regard for the laws of war. It was 
a clear case of piracy if the same commander obtained a commission from 
both belligerents with the object of making indiscriminate captures. A more 
debatable question was whether it was lawful for the citizen of a neutral 
state to take a letter of marque from one or other of the belligerents. France 
maintained the negative in its war with Mexico in 1839, and President Polk 

®iOn the general subject of piracy, see Moore, Digest, II, §311; Hackworth, Digest, 
II, 68t-6os ; Harvard Research, Draft Convention on Piracy, with bibliography, 

De jure belli ac pacts, Eng. leans., Bk. Ill, Chap. Ill, 5 it. 

The Harvard Draft, Piracy (1933), calk attention to the wide variations in respect to 
the definition of piracy and the “important dift'erencu between piracy in the sense of the 
law of nations and piracy under municipal law" (p. 749). 

II Wheaton i (1S26I. Scott, Cases, p. tooy; Fenwick, Cases, 350. 

®'' See below, p. 5S3. 
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suggested in 1846 that the bearers of commissions issued by the Mexican 
Government in blank and sold to foreigners might be regarded by the crim- 
inal courts as pirates.®” With the Declaration of Paris of 1856, by which 
privateering was abolished, the confusion of privateering with piracy ceased 
to be a practical problem. 

A further problem was to determine when commissions issued by insurgent Status ol^ 
bodies must be regarded as due authorization for the commission of hostili- the .service 
ties, whether by public vessels in their service or by privateers. The question 
was complicated with that of the recognition of such insurgent communities 
as lawful belligerents."' As a general rule, the state against which the insur- 
gents were in revolt had, wherever the circumstances had not forced a con- 
trary decision, considered captures made by them on the high seas as acts of 
piracy; but its action in the matter raised no question of international law. 

The attitude of third states was determined largely by the circumstances of 
each individual case. In general, however, it was the rule to recognize the 
legal character of operations of war conducted by vessels in the service of 
insurgents when the insurgents had been recognized as belligerents, provided 
these operations did not involve injury to neutral property on the high seas 
or restrict neutral trade, although concessions might be made even in this 
respect. 

Much confusion has arisen from the fact that writers upon the subject, 
and at times even courts, failed to distinguish between insurgents seeking to 
establish a new state, as in the case of the Latin American colonies in their 
wars of independence against Spain, and insurgents merely seeking to get 
control of the government of an existing state against which they were in 
revolt. It was to be e.xpected that larger privileges might be granted to the 
former than to the latter in respect to interference with the vessels of third 
states; but even in the case of insurgents seeking to establish a new state 
third states generally made it a condition that the insurgents, if they were 
not to be considered as pirates, must not capture vessels other than those of 
the parent state. The widely varying circumstances of the cases coming 
before British and American courts make it difficult to formulate rules of 
law. 

In the case of United States v. Smith,®'* the court held that the defendant 
Smith, who with other members of the crew of a vessel commissioned by the 
Government of Buenos Aires, then at war with Spain, mutinied and after seiz- 
ing another vessel in the same port proceeded, without any commission or 
other authority, to plunder and rob a Spanish vessel on the high seas, was 
guilty of piracy ‘‘as defined by the law of nations” and might be punished 
by the courts of the United States in accordance with the act of Congress of 
1819. The defendant and his associates, said the court, were “freebooters 
upon the sea, not under the acknowledged authority, or deriving protection 

See Hall, Internalional Law, § 81. 

®' See above, p. 176. 

"" s Wheaton is.t (1820). Fenwick, Cases, 355. 
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from the flag or commission of any government.” In the case of the Magellan 
Pirates/® involving the capture of a British and of an American merchant 
vessel by persons in revolt against the Government of Chile, the British court 
held that even if the acts of the defendants were acts of insurgents, which 
was not the case, their acts would have been “piratical” as having no connec- 
tion with the insurrection and being mere acts of “wanton cruelty, in the 
murder of foreign subjects and in the indiscriminate plunder of their 
property,” 

In the case of certain Spanish insurgents, who in 1873, having seized Span- 
ish warship.s in the harbor of Cartagena, were conducting operations in the 
Mediterranean and who had been denounced by the Spanish Government as 
“pirates.” Great Britain, France, and Germany decided not to consider them 
as pirates provided the insurgent vessels did not interfere with their own 
neutral commerce.’® When, however, the Peruvian vessel, Huascar, having 
been seized by revolutionists, undertook to requisition coal from neutral 
British vessels and to take from another British vessel two Peruvian officers 
on board, a British admiral in command of the English squadron in the 
Pacific regarded the acts of the Huascar as piratical and fired upon her.’^ 
The position taken by the United States District Court in 1885 in the case 
of the Ambrose Light gave rise to considerable controversy. In that case a 
vessel duly commissioned by Colombian insurgents was seized by an Amer- 
ican gunboat and brought into the port of New York for condemnation. No 
proof was shown of any intention on the part of the vessel to commit hostili- 
ties other than such as might be incident to the struggle against the estab- 
lished government. The court held that the precedents all went to show "that 
recognition by at least some established government of a ‘state of war,’ or 
of the belligerent rights of insurgents, is necessary to prevent their cruisers 
from being held legally piratical by the courts of other nations injuriously 
affected”; so that the public vessels of all nations had “the right to seize as 
piratical” vessels operating under commis-sions regarded as void.’® 

A novel form of piracy was presented during the period of the operation 
of the National Prohibition Act, passed by the United States Congress in 
1920. The eastern coast of the United States was beset with "rum-runners” 
engaged in the business of smuggling intoxicating liquors into the United 
States in violation of the law. These rum-runners, being outside the protec- 
tion of the law in respect to their illegal activities, were in turn preyed upon 
by “hlgh-jackers” operating within and outside territorial waters. Query, 
were the hi-jackers “pirates,” who might be captured and brought to trial 
by any foreign public vessel that might happen to be passing? 

I Spinks 81 (1853). Fenwick, Casts, 357. 

r® Hall, IntematiaiuU Law, } 8a, taken {com Calvo, Droit International, §§ 1146-1148. 
Cl Moore, Digest, 11 , S 331. 

r* ss Fed. Fep. 408 (1883). Fenwick, Cases, 363, Hudson, Cases, 187. 
r'>The vessel was subsequently released on the ground that the Secretary of State had 
impliedly recognized a state of war. See Moore, Digest, II, 1008. 

r ‘ See E. D. Dickinson, “Is the Crime of Piracy Obsolete,” Harvard Law Review, 
XXXVIII (1935), 334. 
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In consequence of the failure by German submarines upon a number of 
occasions during the first World War to observe the laws of war in respect to 
making provision for the safety of passengers and crew before destroying 
enemy merchant vessels, a treaty was signed at the Washington Conference 
on the Limitation of Armaments prescribing rules for the use of the sub- 
marine in time of war.” Article III of the treaty provided that any person 
in the service of any power “who shall violate any of those rules, whether or 
not such person is under orders of a governmental superior, shall be deemed 
to have violated the laws of war and shall be liable to trial and punishment 
as if for an act of piracy and may be brought to trial before the civil or 
military authorities of any Power within the jurisdiction of which he may be 
found.” The treaty, however, never came into effect.''® 

During the Spanish Civil War the operations of submarines of undeclared 
nationality against not only the commerce of the Republican Government 
but against the private and public vessels of neutral states led to calling of a 
conference at Nyon, France, where an “Arrangement” was signed on Septem- 
ber 14, 1937, by a number of powers with shipping interests in the Mediter- 
ranean to treat as “acts of piracy” attacks by submarines against merchant 
ships not belonging to either of the conflicting parties in Spain. The Mediter- 
ranean area was divided into zones to be patrolled by the participating states; 
and it was provided that any submarine which might attack a ship in a 
manner contrary to the rules of international law should be counter-attacked 
and, if possible, destroyed.'” 

When in the opening decades of the nineteenth century the growth of 
public sentiment against the slave trade led several of the Great Powers 
to extend the legal definition of piracy so as to include the slave trade, two 
international problems were presented. So long as the statutory definition 
of piracy had kept within the definition of customary international law, 
the exercise of jurisdiction over the nationab of a foreign state who were 
brought before the courts for trial presented no difficulty. Might the courts 
of a state now apply the new statutory definition of piracy to acts committed 
on the high seas by the citizens of a second state when they had been 
arrested and brought to a port of the first state for trial? And, secondly, 
might the public vessels of a state visit and search vessels flying the flag 
of other states under circumstances raising the suspicion that they were 
engaged in the slave trade? In answer to the first question the British High 
Court of Admiralty, in a classic decision rendered in 1817 in the case of 
the French vessel Le Louis , held that the fact that the municipal laws 

For the text of the treaty, sec Treaties and Conventions, III, 3116; Am. Journal, Vol. 
16 (1922), Supp., 57- See below, p. S99. 

The treaty obviously extended the term “piracy” fat beyond its traditional meaning, 
whether or not the condemnation of the individual offenders was otherwise justifiable. 

See R. Genet, “The Charge of Piracy in the Spanish Civil War," Am. Journal, Vol. 3a 
(1938)1 2S3i N. J. Padelford, “Foreign Shipping during the Spanish Civil War," Am, 
Journal, ibid., 264. For other problems of the Spanish Civil War, see Padelford, Interna- 
tional Law and Diplomacy in the Spanish Civil Strife. 

2 Dodson 310 (1817)". Fenwick, Carer, 369; Hudson, Cases, 659. 
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both of Great Britain and of France had made the slave trade unlawful 
did not render the act piracy at international law. Moreover, the right of 
visit and search, being a grave encroachment upon the equality and inde- 
pendence of states, could not be extended by implication to new cases not 
recognized by international law. Hence it followed that the resistance of- 
fered by the vessel to capture, and the circumstance of her being actually 
engaged in the slave traffic, could not be made a ground of condemnation. 
The position taken by the British court was made the basis of a similar 
decision by the United States Supreme Court in the case of the Antelope,''^ 
in which the court ordered the release of a Spanish vessel captured by an 
American cruiser, notwithstanding the fact that in 1820 Congress had 
passed an act declaring the slave trade to be piracy.®” 

The inadequacy of existing international law to meet the growing demand 
for the suppression of the slave trade led Great Britain, as chief protagonist, 
to bring the question before the Congress of Vienna in the hope of securing 
collective action on the part of the Great Powers. Eight of the powers signed 
a statement “declaring in the face of Europe that, regarding the universal 
abolition of the trade in negroes as a measure particularly worthy of their 
attention,” they were animated by a sincere desire to put a stop to it when 
the interests of their subjects permitted, and would negotiate later with 
regard to the time at which it should stop.®' ESorts were made subsequently 
by Great Britain to secure a general agreement permitting a reciprocal right 
of search of ships suspected of slave-trading; but several of the powers, 
including the United States, regarded the right of search as derogatory to 
their sovereignty and likely to have unfortunate consequences.®® Great 
Britain then sought to conclude separate treaties with individual powers and 
by 1850 had secured treaties with a large number of states, as well as a 
special treaty of 1841 with the five leading powers. The United States, how- 
ever, refused to cooperate except by such police measures as did not involve 
the search of American vessels. To permit the right of search would, in the 
view of the United States, subject American commerce "to the risk of con- 
stant and harassing vexations.” *'* The immunity of its merchant vessels on 
the high seas from detention or search by any other than American public 
vessels was regarded as an attribute of sovereignty which the United States 
could not abandon. When, however, Great Britain had given up the claim to 

r® TO Wheaton 66 (1S35). Fenwick, Casts, ‘j. 

so “X{," said Chief Justice Marshall, “we resort to this standard [usages, national acts, 
and general assent on the part of the leading nations] as the test of international law the 

question ... is decided in favor of the legality of the trade As no nation can prescribe 

a tule for others, none can make a taw of nations; and this trafilc remains lawful to those 
whose governments have not forbidden it.” The decisions in both these leading cases con- 
tain oft-quoted dicta with regard to the equality of sovereign states. See above, p. 222. 
It may be noted that the decision of a United States federal court in the case of La 
Jetme Euginie [2 Mason's Reports 409 (1822) ; Fenwick, Cases, p. r], contrary to the 
principle followed in the case of the Antelope, called for the subsequent payment of dam- 
ages by the United States. 

. 4 rt. ii8, No. IS, Final Act, June 9, 1815. 

Moore, Digest, II, ! jro. 

' Message of President Tyler, February 27, t843. Ibid., p. 930. 



JURISDICTION OVER PRIVATE AND PUBLIC VESSELS 329 

a right of visit and search based upon customary law, the United States 
finally agreed, in 1862, to a treaty permitting a right of detention, search, 
and seizure within a restricted area off the coasts of Africa and Cuba.®‘ 

Cooperative action by the Great Powers as a body was not secured until 
the meeting of the Congress of Berlin in 1885, at the close of which four- of isss 
teen states, including the United States, signed a convention pledging them- 
selves “to strive for the suppression of slavery and especially of the negro 
slave trade,” while the powers exercising sovereignty in the Congo declared 
that the Congo territories should not serve either as a market or as a way 
of transit for the slaves of any race; and they engaged severally to put an 
end to the commerce.®'’ More definite and comprehensive international 
legislation was, however, still needed; and in response to public agitation 
the same group of powers met at Brussels in 1889 and signed in 1890 a 
General Act providing for a limited right of visit and search, and for con- 
certed police measures for the suppression of the traffic. At the same time 
it was agreed to create special consular courts for the investigation and trial 
of offenders and an international maritime bureau for the collection of in- 
formation facilitating the repression of the trade within the defined zone.®® 

The provisions of the conventions of 1885 and 1890 were revised by the 
treaty of St. Germain-en-Laye, September 10, 1919, by which the signatory 
states agreed to endeavor to secure “the complete suppression of slavery in 
all its forms and of the slave trade by land and sea.” Lastly, by the Slavery 
Convention, signed at Geneva, September 25, 1926,®* the contracting powers 
agreed, “each in respect of the territories placed under its sovereignty” to 
prevent and suppress the slave trade and to bring about as soon as possible 
the complete abolition of slavery in all its forms. 

It h instructive to observe the connection between the opposition of the United States 
to visit and search of American vessels for the purpose of suppressing the slave trade and 
the earlier controversy with Great_ Britain over the visit and search of American vessels 
by British men-of-war with the object of impressing sailors of British birth into the service 
of the British navy. See Moore, Principles of American Diplomacy, Chap. HI. 

®®Art IX, treaty of February 26, 1883. 

Treaties and Conventions, IT, 1964. 

Hudson, International legislation, I, 343. 

®® Ibid,, 111 , 3010 . 
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Jurisdictional Cooperation Between States: Extradition 
of Fugitive Criminals; Letters Rogatory; Comity 

The jurisdiction of a state over all persons within its territorial boundaries 
and its right in consequence to punish them for violation of its laws is fre- 
quently defeated for the time being by the escape of an offender into the 
jurisdiction of a neighboring stale. So strictly is the independence and 
sovereignly of states interpreted that not even the repression of the most 
outrageous crimes will warrant the exercise by one state of the slightest 
act of jurisdictional authority within the territory of another state.’ Under 
these circumstances a mutual interest in the maintenance of law and order 
and the administration of justice has led nations to cooperate with one 
another by surrendering fugitive criminals to the state in which the crime 
was committed. This surrender, in compliance with a formal demand, and 
in accordance with the conditions attached to the general obligation assumed 
in the treaty agreement, is known as “ej^traditlon.” 

As early as 1625 Grotius recognized the social necessity, and hence the 
duty under the natural law, that a state either punish such fugitive crim- 
inals itself or else surrender them to the state whose laws were immediately 
concerned in bringing the offender to justice.® This moral duty of extradi- 
tion did not, however, become a legal obligation until states began to enter 
into special treaties providing for the surrender of particular fugitives, 
although apart from these treaty arrangements states frequently surren- 
dered fugitives by voluntary act. The earlier treaties provided chiefly for the 
surrender of political fugitives; but by the time Vattel published his treatise 
in 1758,'* ordinary criminals were also surrendered upon specific demand. 
In the second half of the nineteenth century the urgent need of offsetting the 
greater facilities for the escape of criminals provided by modern methods of 
transportation led to the conclusion of extradition treaties of a more general 
nature, covering stipulated crimes and applicable to any offenders; and by 

’ In the famous Savarkar case the French Government construed its territorial integrity 
so strictly as to demand that the prisoner, who had escaped from a British vessel while 
in the port of Marseilles and had been caught and returned to the vessel with the un- 
authorized assistance of the local police, should be returned to Fiance and a formal demand 
made for his extradition. The British Government declined to surrender the prisoner. Upon 
reference of the dispute to the Permanent Court of Arbitration, it was decided that, while 
there were irregularities in the recapture of the prisoner at Maiscilles, there was no rule 
of international law imposing an obligation to return him. Hasue Court Reports, p. 275. 
Fenwick, Cases, 3S4; Hudson, Cases, 969. 

* Be jure belli ac pads, Eng. trans., Bk, U, Chap. XXI, § IV. 

^ Droit des gens, Eng. brans., Bk. II, S 76. 
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the opening decade of the twentieth century the scope of these treaties had 
widened greatly. Numerous as they have become, however, extradition treaties 
continue to be bilateral in character, and there is a noticeable lack of uniform- 
ity in their provisions and in their interpretation. The surrender of fugitive 
criminals in the absence of treaty provisions still takes place on occasion, but 
in such cases the act is one not of legal obligation, but of international 
comity.^ 

Since extradition is effected as the result of the provisions of treaties 
entered into by the nations two by two, it is impossible to formulate any 
general rule of international law upon the subject. It is, however, possible 
to bring together the provisions common to the treaties of the leading states 
and to point out the more important conditions attached to the practice 
of extradition, The United States has concluded in the course of its history 
a great number of treaties of extradition, which, in their wide variety, illus- 
trate the common as well as the exceptional practice of nations. The list of 
offenses for which extradition will be granted includes not only the more 
serious crimes which are felonies at common law but others which are either 
felonies by statute or merely misdemeanors. The treaty with France of 
1909, replacing earlier treaties, includes such crimes as forgery, fraud by 
a guardian or trustee, perjury, kidnapping, and mutiny on the high seas. 
In general, the crime must be one with respect to which there is a general 
agreement among civilized nations as to definition,® the kind and amount 
of evidence to be adduced as proof, and the punishment assigned to the 
offense.® Requests for the extradition of fugitive criminals are presented 
through the diplomatic representatives resident in the foreign state. Upon 
receiving the request the foreign government institutes a judicial investigation 
to determine whether there is sufficient evidence, in accordance with the local 
law, to warrant apprehension of the fugitive. If, as a result of this investiga- 
tion, there is prima facie evidence of guilt, the fugitive is thereupon sur- 
rendered. Pending the presentation of a formal request for extradition, 
application may be made by the foreign state by telegraph for the arrest and 
detention of a fugitive for a period not exceeding forty days.’ When the 
fugitive is returned he must be tried for the offense mentioned in the request 

®On. Jhc Beneral subject of extradition, see Harvard Research, Draft Convention on 
Extradition, with bibliography. Moore, Digest, IV, §§579-622; Hackworth, Digest, IV, 
pp. 1-241. 

In the United States the Supreme Court has held that it is not within the power of the 
Executive Department to surrender a fugitive in the absence of a treaty or a law of Con- 
gress. On January 20, 1947, the Department of State informed the Soviet Embassy in 
Washington that it would not be possible to comply with the Embassy’s request to turn 
over_ to the Soviet authorities a former employee accused of embezzling state funds in 
Mexico. “It is a well-established principle of international law,” said the Department, “that 
no right to extradition exists apart from treaty. No extradition treaty exists between the 
United States and the Soviet Union.” Department of SUite Bulletin, Vol. XVI, 213. 

” The specific offenses included in the general definition of a crime arc, as a rule, deter- 
mined by the law of the place where the offense was committed. See Factor v. Lauben- 
heimer, below. 

® See .\rt. I, treaty of 1909 between the United States and France. Treaties and Conven- 
tions, III, 25S0. 
f Ibid., Art. IV. 
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for his extradition, and for no other, not even for a lesser offense included in 
the more serious one specified.® 

So insistent have nations been at times with respect to the observance of 
the principle of trial for specified offenses recognized as such by both coun- 
tries as to give the impression of greater concern for the protection of the 
fugitive criminal than for the local community whose law has been violated. 
In 1910 one Nalbandian was indicted for murder in Massachusetts and fled 
to his native state, Bulgaria. Bulgaria cooperated by surrendering him even 
in the absence of a treaty of extradition. When, however, the agents of the 
State Department asked permission of Rumania for the transit of the prisoner 
through that country, the request was refused on the ground that, even 
though there had been a treaty of extradition between the United States and 
Rumania, the penalty for murder in the United States was death, and 
Rumania would have been obliged to require that the United States should 
not exact the death penalty.*' In 1928 the United States requested the extradi- 
tion of H. M. Blackmer on the ground of “false swearing”; but the French 
court advised against granting the request, on the ground that the punishment 
for the offenses differed in the two countries and that the corrective, as 
opposed to criminal, penalty imposed by France had been barred by pre- 
scription.^" In the notorious case of Samuel Insull, the Chicago banker, 
whose extradition from Greece was requested by the United States for the 
offense of “embezzlement and larceny,” the Greek court twice held that the 
alleged deliberate intention on the part of Insull to evade the United States 
Bankruptcy Act in the concealment or transfer of assets had not been proved, 
and accordingly it released the prisoner.'^ In consequence, the United States, 
deeming the Greek court to have exceeded its proper function, immediately 
gave notice to Greece that the recently concluded treaty of extradition would 
be terminated in accordance with its provisions. 

In illustration of the principle that the fugitive must be tried for the 
offense mentioned in the request for his extradition. Great Britain inquired 
whether the United States would agree that a certain Winslow,^® whose 
extradition had been requested by the United States in 1876, should only be 
tried for the crimes specified. The United States maintained that, in the 
absence of restrictive terms in the treaty of 1842, there was nothing to 
prohibit trial for another offense. As a result the prisoner was released, and 
the treaty was temporarily suspended. Years later the British contention 

" See United States v. Rauscher, below, p. 333. 

0 Stowell and Munro, International Cases, I, 403-408. 

Court of Paris, Chamber of Indictments. Hudson, Cases, 953, 

** As it turned out, the extradition of Insull was later effected from Turkey when the 
ship Maiotit, which he had chartered, put in at the port of Istanbul, on its way some- 
where. An item of additional interest in flie case was the claim of Insull before the Greek 
court that he had taken refuse in Greece before the treaty undei which the United States 
demanded his extradition had come into effect, due to delay in the exchange of ratifica- 
tions. On this point the Greek court held that the accused could not invoke the principle 
of non-retroactivity as a bar to his extradition. 

For comment on the case, see C. C. Hyde, "The Extradition Case of Samuel Insull, Sr, 
in Relation to Greece,” Am. Journal, Vol. 28 (1934), 307. 

Moore, Digest, IV, S 596. 
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yvas sustained by the Supreme Court of the United States in the case of 
United States v. Rauscher,*® decided in 1886, where the court ordered the 
release of a prisoner who had been extradited from Great Britain upon a 
charge of murder, but who had been tried in a lower court upon a charge of 
inflicting cruel and unusual punishment, the latter offense, however, not 
being specified as extraditable under the treaty. 

In the case of Factor v. Laubenheimer,^^ involving an application for the 
extradition of Factor based upon a charge that he had received certain sums 
of money in London “knowing the same to have been fraudulently obtained,” 
the District Court of Illinois ordered the petitioner released from custody on 
the ground that the offense was not within the terms of the applicable treaties 
because it was not an offense against the laws of Illinois, the stale in which 
Factor w'as apprehended and held. On appeal, the Federal Court of Appeals 
held that the crime was an offense against the law of Illinois. The Supreme 
Court then affirmed the decision, holding that the terms of the treaty of 1842 
with Great Britain did not require that the offense charged must be a crime 
under the law of the state where the fugitive is found. The court chose to 
give a liberal interpretation to the treaty, stating that, “Considerations which 
should govern the diplomatic relations between nations, and the good faith 
of treaties, as well, require that their obligations should be liberally construed 
so as to effect the apparent intention of the parties to secure equality and 
reciprocity between them.” 

In view of the obstacles to extradition resulting from the conflicting inter- 
pretations of criminal offenses, jurists have suggested that in the adoption of a 
general convention upon the subject the usual list of crimes should be re- 
placed by a comprehensive clause covering offenses of a certain gravity as 
indicated by the penalty imposed for their commission. The Montevideo 
Convention of 1933 contained a clause designating the act as one for which 
“a minimum penalty of imprisonment for one year” might be imposed.'® 

The Harvard Research Draft Convention on Extradition offers a general 
formula of extraditable acts, being those “for which the law of the requesting 
State, in force when the act was committed, provides a possible penalty of 
death or deprivation of liberty for a period of two years or more” and for 
which the law in force in that part of the .state in which the offender was 
apprehended provides a similar penalty applicable if the act had been com- 
mitted there.” 

The unwillingness of most states to surrender their own citizens when Extradiiim 
fugitives from justice has frequently operated to obstruct the orderly admin- “‘‘“ns 
istration of criminal law. Continental countries, such as Italy and France, 
and many of the Latin American states follow the rule of criminal law in 

119 U. S. 407. Femvick, Case^, 387; Hudson, Cases, 936. 

i* 290 U. S. 276 (1933). Fenwick, Cases, 303. 

10 For comment on the case see M. O. Hudson, “The Factor Case and Double Criminal- 
ity in Extradition,” Am. Journal, Vol. 28 (1934), 274; E. M. Borchard, ibid., 742. 

For the te.xt of the convention, see Am, Journal, Vol. j 8 (1934), Supp, 63. 

” For the text of the Harvard Draft, see Am. Joitriutl, Vol. 29 (1933), Supp. ai. For 
comment upon this particular article (2), sec p. 72. 
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accordance with which a crime committed by one of their citizens in any 
part of the world is a crime against their own law as well as against the local 
law of the place in which the crime is committed. Hence it is possible for 
these states to bring to justice before their own courts a fugitive of their 
own nationality without the necessity of surrendering him to a foreign state 
for trial; and they do not consider it necessary to vindicate the law of the 
foreign state by the trial of the offender in the place where the crime was 
committed,*® On the other band Great Britain and the United States, follow- 
ing the traditions of the common law, hold that crimes must be tried at the 
place where they are committed and that their criminal courts have no juris- 
diction over offenses committed outside the territorial boundaries of the state. 
Hence if a fugitive criminal, one of their own citizens, is not extradited, he 
escapes punishment altogether.*® 

The lack of reciprocity here between states following the common law and 
those following the civil law has given rise to numerous diplomatic negotia- 
tions in which neither side was wholly logical or consistent. In Charlton’s 
case,®'* decided in 1913, the Supreme Court of the United States affirmed 
the judgment of a district court which had dismissed a petition for a writ of 
habeas corpus in behalf of an American citizen who had murdered his wife in 
Italy and had escaped to the United States. It was objected against the ex- 
tradition of the prisoner that under the treaty with Italy neither party was 
bound to deliver up its own citizens and that, inasmuch as Italy by domestic 
law forbade extradition of her own citizens, the treaty lacked mutuality and 
therefore, as regarded the case in question, had been abrogated. The court 
recognized that the lack of mutuality rendered the treaty voidable, but held 
that in view of the character of American criminal law the Department of 
State was entitled to recognize the treaty as binding. Charlton was thereupon 
extradited. More recently, the United States Secretary of State refused to 
grant the extradition of an American citizen at the request of the Mexican 
government, stating that “the true basis of action under extradition treaties 
should be reciprocity” and referring to the "long-existing practice” on the 
part of Mexico of refusing to extradite Mexican citizens.®* In 1936 the 
Supreme Court of the United States, in the case of Valentine v. United States 
ex rel. Neidecker,®® construed strictly the powers of the Executive Depart 
ment, holding that the treaty of 1909 with France, which provided that: 

*® It is difficult to determine the motives of the policy of these states. If it be to assure 
that the accused national obtain a Just trial, that miRht be had by getting the diplomatic 
representative of the country to attend the trial as an observer. To suggest lack of con- 
fidence in the local courts would be to contradict their theory that the alien, in going to 
a foreign country, must submit himself to the local law. 

*® There is, of course, no reason at international law why the United States or Great 
Britain should not give jurisdiction to their criminal courts to try citizens for offenses 
committed outside the jurisdiction of the state. They are free to do so if they find it 
desirable to depart from their traditional conception of the territorial nature of criminal 
acts. 

®'* Charlton v. Kelly, sag U. S. 447 (1913). Hudson, Caies, 949; Fenwick, Cases, 407. 

®*Hackworth, Digest, IV, 6r. Query, what has the United States to gain in giving 
asylum to criminals^ such cases? Is “reciprocity" the true basis of extradition? 

**229 U. S. S (1936). Am. Journal, Vol. 31 (1937), 134. 
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“Neither of the contracting parties shall be bound to deliver up its own citi- 
zens or subjects under the stipulations of this convention,” did not contain 
a grant of power to surrender a citizen of the United States in the discretion 
of the Executive.*® 

In consequence of the miscarriages of justice resulting from the principle 
of reciprocity the Montevideo Convention on Extradition made provision 
that, while each state might decide whether to extradite one of its citizens, 
it was under an obligation, if it did not surrender the fugitive, to prosecute 
him for the crime of which he was accused when the crime met certain estab- 
lished conditions.*"* The Harvard Research Draft Convention on Extradition 
provides that: “A requested State shall not decline to extradite a person 
claimed because such person is a national of the requested State.” It was 
recognized, however, that this rule might be unacceptable to certain states, 
and provision v/as made for a reservation by which a state might decline to 
extradite on ground of nationality, but that in such case “the requested state 
shall have a duty to prosecute the person claimed for the act for which his 
extradition is sought.” *® 

It is not difficult to understand why, if it be a condition of extradition that 
the offense should be one with respect to which there is a general agreement 
among states as to definition and punishment, treaties of extradition should 
regularly make exception of political offenses. The provision of the treaty of 
1909 between the United States and France is typical: “A fugitive must not 
be surrendered if the offense in respect to which his surrender is demanded 
be of a political character.” *® This exception had its origin in the natural 
unwillingness of more democratic governments in the latter half of the nine- 
teenth century to surrender political refugees whose offenses against estab- 
lished autocratic governments in many cases excited the sympathy of the 
country of their asylum. It has proved difficult, however, to draw a clear 
distinction between political and ordinary offenses. Are all attacks upon an 
established government political offenses, whether committed by liberals 
against an autocratic government or by radicals against a liberal government? 
May the same act bear a different character if committed by an individual 
singly or as a member of a group? There are many cases in which political 
object and personal motive are inextricably tangled. Moreover, there are the 
so-called “relative political offenses,” dilits complexes, which are at the same 
time political acts and ordinary crimes. In 1890, in the case of a Swiss 
refugee, Castioni,*' who had taken part in an uprising against the local can- 
tonal authorities and had killed a government official in an attack upon the 
municipal palace, the British court ordered the release of the prisoner on the 

While the Issue before the court was primarily a constitutional one, the strict con- 
struction put by the court upon the statute and the treaty throws light upon the concep- 
tion of c.^tradition in international relations. For editorial comment upon the case, see 
J. W. Garner, Am. Journal, Vol. 30 (1936), 480; A. K. Kuhn, ibid., Vol. 31 {1937), 476. 

2* Article s. Am. Journal, Vol. 28 (1934I, Supp. 6$. 

Article 7; Schedule A, Reservation No. 3. Ibid., Vol. 29 (1935)1 Supp. 123, 236. 

** Article VI. Treaties and Conventions, III, 2580. 

27 1 Q. B. Div. r49 (1890). Fenwick, Cases, 413; Hudson, Cases, 942. 
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ground that the offense ms political. To exclude extradition under the terms 
of the act, said the court, it must at least be shown that the act was an overt 
one, done in the furtherance of a political rising, “a dispute between two 
parties in the state as to which is to have the government in its hands.” In 
contrast with this decision, the same British court rendered an opinion in 
1894^“ delivering up to France the anarchist Meunier, who had caused the 
explosion of a bomb in a Paris cafe and another explosion in a government 
barracks. The court repeated the principle that “in order to constitute an 
offense of a political character, there must be two or more parties in the state, 
each seeking to impose the government of their own choice on the other.” 
The party with whom the accused was identified, said the court, “is the 
enemy of all governments. Their efforts are directed primarily against the 
general body of citizens.” 

The sympathy of liberal governments with political refugees received a 
sharp check as the result of the numerous assassinations of rulers during the 
second half of the nineteenth century. Murder committed in the course of a 
political uprising was obviously different from the futile murder of the head 
of a state by an irresponsible individual. In 1856, in the presence of the in- 
ability of the Belgian court to extradite Jacquin, who had attempted to 
murder Napoleon III, Belgium enacted the so-called attentat clause, provid- 
ing that the murder of the head of a foreign state, or of a member of his 
family, should not be considered a political crime. Following the assas- 
sination of President Garfield, the United States incorporated into its treaty 
with Belgium in 1882 the clause that “an attempt against the life of the 
head of a foreign government, or against that of any member of his family, 
when such attempt comprises the act either of murder or assassination or 
of poisoning, shall not be considered a political offense or an act connected 
with such an offense." The Montevideo Convention on Extradition of 1933 
makes exception of offenses “of a political nature or of a character related 
thereto,” but in turn excepts from such offenses, “An attempt against the life 
or person of the chief of state or members of his family. . . 

The Harvard Research Draft Convention on Extradition attempts to define 
more specifically the meaning and application of “political offense.” After 
recognizing that a requested state may decline to extradite a person whose 
extradition is sought either for an act which constitutes such an offense or 
with the object of prosecuting him for such an offense, it continues: “As it is 
used in this Convention, the term ‘political offense’ includes treason, sedition 
and espionage, whether committed by one or more persons; it includes any 
offenses connected with the activities of an organized group directed against 
the security or governmental system of the requesting State; and it does not 
exclude other offenses having a political objective.” The Draft recognizes 
that extradition may in like manner be declined for military offenses, defining 

** a Q. B. Div. 415. Fenwick, Caies, 418. 

«D TreatUi o«rf Conventions, I, too. 

Articie /el 
.^^tic^e £. 
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a “military offense” as one “punishable only as a violation of a military law 
or regulation” and which would not be punishable as a violation of a civil 
law if the military law or regulation did not exist. The Draft also admits the 
possibility of a reservation as to “fiscal offenses,” defining them as offenses 
“in connection with the customs or revenue law of a State, and not involving 
misuse of public funds.” 

A unique extradition case for which there was no precedent in interna- 
tional law was presented on January 15, 1920, when the Supreme Council, 
representing the Allied and Associated Powers, addressed an official demand 
to the Government of Holland calling upon it “to deliver into their hands 
William Hohenzollern, former emperor of Germany, in order that he may 
be put on trial.” The demand for extradition had its origin in Article 227 
of the Treaty of Versailles, which stated that “the Allied and Associated 
Powers publicly arraign William II of Hohenzollern, formerly German 
Emperor, for a supreme offense against international morality and the 
sanctity of treaties.” Provision was made for a special tribunal to try the 
accused. In its decision the tribunal was to be “guided by the highest motives 
of international policy, with a view to vindicating the solemn obligations of 
international undertakings and the validity of international morality.”®® 
A request for the surrender of the emperor was to be addressed to the Gov- 
ernment of Holland. 

In its reply the Dutch Government called attention to the fact that 
Holland was not a party to the Treaty of Versailles, and that in consequence 
the case must be judged by the municipal law of the state and its national 
traditions. The decision reached was that neither “the constituent laws of 
the kingdom, which are based upon the principles of law universally recog- 
nized, nor the age-long tradition which has made this country always a 
ground of refuge for the vanquished in international conflicts” permitted 
the government of Holland to accede to the request made upon it.®‘ 

Anticipating the possibility that the Axis leaders might attempt to escape 
from Germany and take refuge in a neutral country President Roosevelt, in 
a statement of July 30, 1943, expressed the hope that “no neutral will permit 
its territory to be used as a place of refuge or otherwise assist such persons 
in any effort to escape their just deserts.” Six of the leading neutral gov- 
ernments replied to the statement, assuring the United Slates that they would 
not permit war criminals to take refuge in their countries; although there 
were doubts on the part of some states as to the legal basis upon which the 
fugitives might be denied asylum.®* The Tripartite Conference, in its “Dec- 

^2 Article 6; Reservation No. 2. For comment, see Draft, op. cit., pp. 119, 238. 

““ Sec below, p. 668. 

“•* New York Times, January 22, 1920, The most that Holland would promise was that 
“in the free exercise of Dutch sovereignty" it would take all necessary effective measures of 
precaution to prevent the return of the Kaiser to Germany, and that it would subject hJs 
trecdom to the necessary restrictions to accomplish that object. A summary of the facts, 
and argument upon them, may be found in “The trial of the Kaiser,” by J. B. Scott, in 
What Really Happened at Paris, ed. by E. M. House and C. Seymour. 

Department of State Bulletin, Vnl. IX, 62. 

■““Ibid., Vol, XI. Vol. XII, 190. 
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laration of German Atrocities,” signed at Moscow on October 30, 1943, 
announced that the three Allied Powers would pursue the guilty persons “to 
the uttermost ends of the earth and will deliver them to their accusers in 
order that justice may be done.” •” As it turned out, the question of extradi- 
tion did not arise, the leading members of the Nazi party being captured in 
belligerent territory."’® 

In view of the inconveniences attending the negotiation of bilateral treaties 
of such wide variety, several attempts were made in the latter part of the 
nineteenth century, when constitutional government was in the ascendant, 
to formulate a uniform rule for general adoption. In 1880 the Institute of 
International Law adopted at Oxford a series of twenty-six rules governing 
the whole subject of extradition, three articles of which related to political 
offenses.'" These last were modified at the meeting at Geneva in 1892, when 
four new articles were adopted. Extradition was held to be inadmissible 
not only for purely political crimes but also for acts of a mixed character 
called “relative political offenses,” except where the crime was one “of great 
gravity from the point of view of morality and of common law.” Acts com- 
mitted in the course of insurrection or civil war were not extraditable unless 
they were “acts of odious barbarity or vandalism forbidden by the laws of 
war,"’ and then only when the civil war was at an end. An important excep- 
tion was made of “criminal acts directed against the bases of all social 
organization, and not only against a certain state or a certain form of gov- 
ernment,” which were not to be considered political offenses. 

In 1907 the Central American Republics entered into a regional treaty of 
extradition, which was renewed in 1923.*’- In 1926 the League of Nations 
Committee of Experts pronounced itself against the codification of the law 
of extradition under existing conditions, the report of the subcommittee 
pointing out the “sacrifices” that would be demanded from states adhering 
strictly to the territorial basis of jurisdiction and from those claiming non- 
territorial jurisdiction.*" A regional convention was adopted by the American 
States at Montevideo in 1933, but it failed of general acceptance. The 
Draft Convention prepared by Harvard Research in 1935 represents perhaps 
the most constructive treatment of the subject; “ and it may well form the 
basis for codification of the law by the Commission of the United Nations. 
Codification is needed not only to simplify the procedure of extradition by 
substituting a single convention for the thousand or more treaties now re- 

Am. Journal, Vol. 38 (1944), Supp. 7. 

■>« For the trial and conviction of the Nari leaders, sec below, p. 670. 

"" Resolutions, p. 43, Arts. 13-13. 

Ibid, p. 102. 

*r For the text of the treaty, see Am. Journal, Vol. 17 (1923), Supp., 76. While the 
treaty contained the customary limitations upon the surrender of fugitives found in hilatcral 
treaties, the enumeration of specific extraditable offenses was omitted, and the effective 
punishtnent of nationals not surrendered was provided for. 

Am. Journal, Vol. so (1926), Spec. Supp., 243, 237. 

*" For the text of the Montevideo Convention, see Int. Conferences of American Slates, 
1933-1940, p. no. Only five governments ratified the convention without reservations. For 
the reservations made by the United States, see tbid., 114. 

**S«e ibid., Vol. 29 (1935), Supp. 21. 
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quired to meet the international need, but as a means of eliminating minor 
causes of friction between state and state.*® 

For many years the courts of justice of different states have followed the D. Letters 
practice of aiding in the administration of justice in their several countries 
by compelling persons within their jurisdiction to appear and give their 
depositions to be used as testimony in a foreign country. The request from 
the foreign court for such depositions is made in the form of a writ or “let- 
ter rogatory” informing the local court of the action that is pending and 
of the testimony that is desired “in the furtherance of justice” and promis- 
ing reciprocity. So well established has the practice of responding to letters 
rogatory become that it may be said to approximate closely to a rule of 
customary international law.*” 

By custom, which may now be said to have obtained a degree of legal 
validity, many states have adopted into their judicial systems a body of jurisdiction 
rules in accordance with which the laws and judicial decrees of foreign coun- 
tries are applied to the decision of cases involving acts done in a foreign 
country or property located therein. Such cases may arise between two 
citizens of the state, or between a citizen of the state and a domiciled alien. 

This body of rules is known as “international private law” or “conflict 
of laws,”*' and its precise content is a matter of domestic law laid down 
by the judicial tribunals or the legislatures of the respective states. The 
element of international law present is not to be found in the specific rules ap- 
plied to these cases, which are strictly national in their authority and relate 
to the acts of individuals, not of states, but is to be found in the general prac- 
tice of the nations in giving a greater or less degree of validity to the legisla- 
tion of other states under the particular circumstances. In the case of Hilton 
v. Guyot,*® involving a suit by Guyot against Hilton upon a judgment 
recovered in a French court, decided in 1895, the United States Supreme 
Court went so far as to say that “international law in its widest and most 
comprehensive sense — including not only questions of right between nations, 

... but also questions arising under what is usually called private intema- 

The student may make profitable comparison with the sinpic ciausc of the United 
States Constitution (Article IV, Sec. 2, Clause 2) which reads; “jV person charged in any 
State with treason, felony, or other crime, who shall flee from justice, and be found in 
another State, shall on demand of the executive authority of the State from which he lied, 
be delivered up to be removed to the State having jurisdiction of the crime,” It should be 
observed, however, that in the case of “interstate rendition” between the States of the 
American Union, there is no method of coercing the individuiil State to live up to its 
prescribed duty, so that a degree of discretion may be exercised by the governor of the 
State in which the fugitive criminal has taken refuge. See Kentucky v. Dennison, 34 
Howiird 66 (1860). On the other hand the criminal, when delivered up, may be tried for 
crimes other than those mentioned in the demand for extradition. 

For a sample letter rogatory addressed to Fiance in relation to H. M. Blackmcr, see 
Hudson, Cases, ()J2. On the general subject of letters rogatory in connection with “judicial 
cooperation” see Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, Am. Journal, Vol. 22 
(igsS), Spec. Supp., 47 ff. For the refusal of a Federal District Court of the United States 
to execute letters rogatory from a court of Me.xico City which sought to require the 
personal appearance of the defendant, see Fenwick, Cases, 420. 

17 “Private international law” is also in general use. 

i.Sg U. S. 113 (1895). Fenwick, Cases, 422; Hudson, Cases, 985. 



INTERNATIONAL I.AW 


Scope of in- 
crnetional 
Hivate law 


bonventione 
regulating 
•he conflict 
>f laws 


340 

tional law, or the conflict of laws, and concerning the rights of persons within 
the territory and dominion of one nation, by reason of acts, private or public, 
done within the dominions of another nation — is part of our law” and must 
be administered by the courts of justice in cases duly presented to them. The 
basis of these rules is the “comity of nations,” not the extraterritorial validity 
of the law of the foreign state. Comity, as explained by the Supreme Court in 
the same case, is in the legal sense “neither a matter of absolute obligation on 
the one hand, nor of mere courtesy and good will, upon the other. But it is 
the recognition which one nation allows within its territory to the legislative, 
executive, or judicial acts of another nation, having due regard both to inter- 
national duty and convenience, and to the rights of its own citizens or of 
other per.son.s who are under the protection of its laws.” The practice of 
nations varies in the matter, however, and it is doubtful whether many states 
push the idea of comity to the same extent as was done in the case just cited. 

The detailed rules which make up the body of international private law 
are outside the scope of a volume on international law. In general, however, 
they embrace questions relating to marriages contracted or divorces granted 
under the laws of a foreign state,®" title to real or personal properly located 
in a foreign state or the transfer of such property by devise or descent, the 
validity of wills made in a foreign state, the legal capacity of parties con- 
tracting under the laws of a foreign slate, the enforcement of foreign judg- 
ments, and related questions.®^ It noust be noted that as a condition of the 
enforcement of foreign judgments national courts require the fulfilment of 
certain conditions as to the jurisdiction of the foreign tribunal over the parties 
and the subject-matter of the case as well as to the substantial justice of the 
proceedings. In addition, some states require a reciprocal recognition of their 
own judgments on the part of the foreign state. In the case of Hilton v. Guyot 
above cited, the Supreme Court refused to give full credit and conclusive 
effect to the judgment of the French court, on the ground that judgments of 
American courts were reviewable upon their merits in the French courts.®® 
The desirability of obtaining a greater degree of uniformity in their 
mutual recognition of foreign laws and judgments has influenced the lead- 
ing states of Europe on a number of occasions to enter into international 

Comity u used here in a narrower sen«e, which is- properly only one aspect of the 
gencial rule of courtesy fallinfi short of Icpal obliRation 

-’"The lefu'-al of the French tribunal', under the influence ol political pressure from 
the chief executive, to lecognire the validity of the marriage of Jerome Bonaparte to 
Miss Patterson, contracted under the law^uf the United Slates but without observing the 
forms required by French law, has obtained a place in history by reason of the parties 
to the case, not by reason of the problem presented. See Cana, note ss to Wheaton, 
ElemfHls oj International Law, ed 18C6, $ 93. 

For a bibliography of the subject and a survey of its nature and history, see Beale, 
A Treatise on the Conflict oj Laws, Vol. I. Part I (1916) ; Westlake, A Treatise on Pri- 
vate International Law, with Principal Reference to lU Practice in England, 7th ed. 
(igaSl ; Dicey, A Digest oj the Laso of England with Reference to the Conflict of Laws, 
Sth ed., edited by Keith (1932); Cheshbe, Private International Law, 2nd ed. (1938). 

"In holding,” said the court, “such a judgment, for want of reciprocity not to be 
condu^ve evidence of the merits of the claim we do not proceed upon any theory of 
retaliation upon one person by reason of injuitice done to another; but upon fte broad 
ground that international law is founded upon mutuality and reciprocity ” 
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conventions dealing with the conflict of laws. On November 14, 1896, a 
general treaty was entered into regulating the conflict of laws in respect 
to procedure in civil cases. Three other conventions were signed on June 12, 
T902j regulating the conflict of laws in respect to marriage, divorce, and 
guardianship.’® On July 17, 1905, a new treaty was entered into replacing 
the treaty of 1896, while two new conventions were adopted by a smaller 
group of states dealing with the effect of marriage upon the personal rela- 
tions and property rights of husband and wife and with further questions 
of guardianship.'* ‘ The Fifth Conference on Private International Law at its 
meeting in 1925 elaborated a number of drafts to serve as the basis of treaty 
agreements. In 1928 the Sixth International Conference of American States 
adopted at Havana a Convention on Private International Law accepting 
the Bustamante Code which had been presented to the conference by the 
International Commission of Jurists.'*" The code covers international civil 
law, commercial law, penal law, and the law of procedure.®® 

Martens, Nouv. rec. s^u., se ser., XXXI, 706, 715, 724 

Martens, Nouv, rec. gen., 36 ser., II, 343. Protocols were signed in 1933 providing 
for the accession of new states to the earlier conventions. Hudson, Int. Legislation, II, 
1133 ff. 

Hudson, op. at., IV, 2279. 

Ibid., p. 2283. 

See Am. Journal, Vol. 22 (1928), Spec. Supp., 234, 373. An instructive analogy might 
be drawn between the efforts of the leading states to secure greater uniformity in the 
recognition of their respective laws and the constructive action taken under more favor- 
able conditions by the Philadelphia Convention of 17S7 in introducing into the Constitu- 
tion of the United States the clauae stipulating that “fuli faith and credit shall be given 
in each state to the public acts, records, and judicial proceedings of every other state” 
(Art. IV, Sec. i). 

®® The codification of private international law has always been regarded by the 
American States as a matter of practical interest, and numerous efforts have been made 
to bring it about, notably the creation of the Permanent Committee of Montevideo for 
the Codification of Private International Law, created by the Habana Conference of 1928. 
Int. Conferences of American Stales, 1SS9-1928, p. 439. For comment on the esisting 
situation in 1944, see Caicedo CastiUa, Manual de dereeho internacional privado, 3rd 
ed. (1944). 
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For purposes of scientific treatment the jurisdiction of a state over the 
persons within its territory may be distinguished from the jurisdiction of the 
state over the territory itself. As a practical matter the two forms of state 
authority, or the two methods by which the state gives effect to its right of 
independence, are on many points legally indistinguishable. Both the citizen 
body and the territorial domain of the state are essential elements of its 
corporate character. The membership of the former is, in general, determined 
by the fixed boundaries of the latter. The exercise of effective control over 
individual citizens is dependent upon their presence upon the territory of 
the state. Aliens who owe no formal allegiance to the state come under the 
authority of its laws by entering within its physical limits. Jurisdiction over 
persons, therefore, necessarily raises the collateral question of jurisdiction 
over territory, whether the connection between the two be close or remote. 
Nevertheless it is a convenient and not wholly arbitrary rule of international 
jurisprudence to regard the territory of the state as something distinct from 
the state itself, and to treat it as if it were national property possessed by the 
state in much the same way that property in land is held by individual citizens 
within the state. 

The jurisdiction of a state over its territory must, as a matter of con- 
stitutional law, be distinguished from property rights in the land itself. In 
feudal times the exercise of sovereignty was coincident with the ultimate 
ownership by the king of the land included within the boundaries of the 
state. The sovereignty of the king thus implied a property right in the land 
as well as a personal right to the allegiance of the tenant.* In modern times 
the state appears as a corporate person distinct from the person of its 
ruler; it possesses an ultimate authority within its territorial borders with- 
out being the actual owner of the land itself. It may, indeed, own definite 
portions of the territory in its capacity as a public corporation, in which 
case it exercises over the particular area both territorial jurisdiction and 
the rights of private ownership. Or again the slate may possess a right 
of eminent domain by which it has the power to withdraw a given area of 
land from private use for purposes of state. But these are exceptional cases, 
leaving the general yjlg^intact that the territorial jurisdiction of the state is, 
in point of constitutionalTa^, a right of political control, of ultimate author- 

^ Vattel thought it necessary even in his day to denounce the view of certain writers 
who regarded the prince as the real owner {propriitmre) of the empire and in whose eyes 
“the k&gdom is the inheritance of the prince, in the same manner as his fields and his 
fiocka.'* Law oj Nations, Eng. trans., I, §6i. 

34 * 
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ity, not a right of property. It is an imperium as distinct from a dominium 
in the sense of Roman law.® 

This distinction has, however, not yet been fully recognized by interna- 
tional law. The reason is twofold. Until of recent years international law dealt 
only with the relations of states and did not take cognizance of the constitu- 
tional relations between the individual state and its citizens except in so far 
as these were indirectly presented in connection with claims asserted by the 
;.Uself. Since the members of the state were not recognized by interna- 
d^aw in their individual capacity, any rights which belonged to them 
as Hall expressed it, “be clothed in the garb of state rights before they 
can be put forward internationally.”® When, therefore, a state asserted its 
right to sovereignty over a disputed area of territory, the claim differed in no 
appreciable way from the assertion of a right of complete ownership, and 
its merits were determined by the same rules of law, whether the state did 
or did not happen to be the actual owner of the land from the point of view 
of constitutional law. To-day we should simply say that governments make 
claims in the name of their peoples, leaving it to constitutional law to deter- 
mine the question of ownership as distinct from jurisdiction. 

In the second place, owing to the fact that at the time Grotius wrote the 
conception of the sovereignty of the state as distinct from the ownership of 
the property of the state was not clearly understood, it seemed both logical 
and convenient to transfer to international law the traditional rules of the 
Roman law with regard to the rights of property between individuals. These 
rules remain to this day the basis of the territorial rights of states, in spite of 
the fact that many of them are applied with difficulty to the concrete situa- 
tions of international life. The attempt, for example, to apply the rules of 
the Roman law to international problems, such as the acquisition of un- 
occupied territory in the New World, led to numerous disputes, for the 
solution of which the principles of the Roman law were entirely inadequate.* 
It will be necessary, therefore, both for the sake of a dear understanding of 
the facts and for an appreciation of the intrinsic character of the law, to 
make comparison on occasion between the property rights of individuals 
under municipal law and the parallel rights of states under international law. 

Title to territory has been obtained by states either through the acquisition 
of land not hitherto belonging to any other state or through the transfer of 
land from one state owner to another.’ The former method confers an original 
title, the latter a derivative title. Jurists have differed as to the number and 
character of the titles to property, but in actual practice the following titles 
appear to be recognized by states: occupation, accretion, prescription, volun- 
tary cession, conquest, treaties of peace, and assimilation. 


Sovereigntji 
and owner- 
ship I 


D. Acquis 
tion of title 
to terrltorj 


® See Oppenheim, Internalionai Law, I, i 168. 

® International Law, § 9. On this contentious point, see above, p. 130. 

* Compare Lauterpacht, Private- Law Sources and Analogies of International Law, 
PP 91 s. 

''The term title has long been in use by statesmen and writers to describe risbls or 
legal claims to leiiitory See, eg, Moore, Digest, I, §§ 80, 81 On the general subject, see 
Hill, Claims to Territoty in International Law and Relations. 
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Occupation has been both in legal theory and in practical usage the most 
important mode of acquiring territory as between states. Grotius referred to it 
as “the only natural and original mode of acquisition.” “ To him, as to 
Vattel,^ occupation represented a tacit form of agreement by which the divi- 
sion of lands among the peoples of the earth was brought about, once they 
came to realize that their original common ownership was inadequate to meet 
their needs. Thus arose the rights of property between nations, which in the 
due course of time became absolute by prescription. This theory, however, of 
the primitive settlement of states is only of academic interest at thejH^t 
day. Occupation as a title to territory obtained its important place in 
tional law in connection with the claims of existing European states to acquisi- 
tions of territory in the New World opened up by explorers after the discovery 
of the American Continent in the fifteenth century; and it continued to be 
an acute issue until the definitive partition of Africa toward the close of the 
nineteenth century. The problem presented was, upon what grounds might 
the claims put forward by European states to the ownership of territory in 
unoccupied lands be adjudged valid? The question raised issues both as to 
the law and as to the facts, and in both respects there was ample ground for 
controversy. For the law was in the making, and it had no more than the 
opinions of jurists behind it; while the facts were often difficult to ascertain, 
even where there was a desire for justice on both sides. 

Not until the eighteenth century did discovery as a basis of title to un- 
appropriated lands cease to be asserted as sufficient of itself to give validity.® 
The two preceding centuries, being an age of discovery, furnish numerous 
instances of claims based upon nothing more than the fact that a single 
navigator landed upon the soil and in the name of his sovereign “took pos- 
session” of it. Extravagant claims met, however, with equally sweeping de- 
nials. The famous bull. Inter ccetera, issued by Alexander VI on May 4, 1493, 
suggesting a division of the New World between Spain and Portugal by a 
line drawn 100 leagues west of the Azores and Cape Verde Islands,® was not 
taken seriously by the competitors of the two favored states. Spain, England, 
and France each claimed the coast of America, north of the Gulf of Mexico, 
on the basis of first discovery by a vessel flying their national flag.^“ By the 
time of Vattel the rule appears to have been recognized that mere discovery 


® De jure belli ae pads, Eng. trans., Bk. II, Chap. Ill, S IV j Chap. II, §§ II, V. 

7 Droit des gem, Eng. trans., Bk. I, ! 207. 

* See, in general, Lindlcy, 7 'he AeguisilioH and Government of Backward Territory in 
Internalional Law, Chap. XVIII. 

® The bull marking off the line of demarcation was withdrawn the same year in favor 
of another which left the parties to their original rights. The Treaty of Tordesillas was 
thereupon concluded between them, June 7, 1494, moving the line to 370 leagues west of 
the Cape Verde Islands. See Cambridge Modem History, I, 23-24; Hyde, Int. Law, I, 163, 
n. 1. For the text of the hull, see Davenport, European Treaties Bearing on the History 
of the United States and Its Dependencies to 1648. 

'■"In the charter given by the Britbh Crown to the London Company in 1609 the 
grant of land was made to extend “up into the land, throughout from sea to sea, west 
and northwest," beyond the limits of known dLcovery. .A similar grant of territory with- 
out known limits was made in the charter obtained by the Plymouth Company in 1620. 
See MacDonald, Select Charters, pp. it, 23. 
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could give no nid?;e than a temporary inchoate title, which would lapse unless 
followed within reasonable time by an effective possession. “Navigators,” 
said Vattel, “setting out upon voyages of discovery and bearing with them 
a comtSiission from their sovereign, when coming across islands or other un- 
inhabited lands, have taken possession of them in the name of their nation; 
and this title has usually been respected, provided actual possession has 
followed shortly after.” In a case before the Supreme Court of the United 
Sta^yn 1823, Chief Justice Marshall doubtless went too far in declaring 
t^^Bscovery gave title to the government by whose subjects, or by whose 
mlHmy, it was made, against all other European- governments.” “ He 
entered, however, the qualification that the “title might be consummated 
by possession." 

'^By “occupation,” in international law, is meant the settlement by a state Condkions 
of territory hitherto unappropriated, with the object of incorporating the 
territory into the national domain and exercising sovereignty over il.^° The 
territory thus appropriated must be, in law, res nullius, which is interpreted 
as requiring not that the territory be uninhabited, but that it be not al- 
ready occupied by a people or state whose political organization is such as 
;o cause its prior rights of occupancy to be recognized. No clear line ha s 
leen drawn by internalidnar "Ew between the civilizea'^anS ^rtdvilized' 
leoples whose prior sovereignty will or will not be recognized under the 
circumstances. But, in general, international law has not recognized the 
title of wandering tribes or even of settled peoples whose civilization has been 
regarded as below the European standard. Vattel’^ theoretical justification 
may be open to questiqn,*but he correctly stated_thejaw wh^ he said that 
the uncertain occupanop by vjandlrmg tribes ’of the vast regions of the "New 
World “cannot be held as a real ancTlawfuf talSng of possession; _axid when 
the Nations of Europe, which are too confined at home, come upon^'l ^nd^ 
which the savages have no special need of and are making no present and 
continuous use of, they may lawfully take possession of them and establish 
colonies in them.”'^'* |l^ the case of vfohnson and Graham’s Lesse e v. MTn- 
tosh,‘® the Supreme Court of the United States was presented with a claim 
to land, based upon grants made by certain Indian tribes, which conflicted 
with the claims of Virginia under her charter of 1609, The court held that 
such rights as were posse.ssed by the Indians at the time of their grant were 
no more than rights of occupancy left in their enjoyment after the discovery 
and annexation of the territory by the British Crown. “While the different 
nations of Europe respected the rights of the natives, as occupants,” said 
the court, “they asserted the ultimate dominion to be in themselves; and 
claimed and exercised, as a consequence of this ultimate dominion, a power 

Droit des gens, Enp. trans., I, § 207. 

^2 Johnson and Giah,ims Lessee v. M’Intosh, S Wheaton S43 (1823}. Fenwick, Casesi 
430. 

^•*Sec Lindley, op. cit., Chap XIX. 

Droit des gens, Enp. trana., I, § log. 

Wheaton 543 (1823). Fenwick, Cases, 430. 
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to grant the soil, while yet in possession of the natives.” The court found 
no difficulty in conceding a like validity to similar titles of Holland and of 
Portugal, as well as to that of Spain in respect to Mexico, in spite of the 
superior civilization of the Aztec natives. 

In addition to a formal expression of the intention of a state to take pos- 
session of unappropriated territory, there must be an actual settlement 
upon the land if the inchoate title conferred by discovery is to be made final 
and definitive so as to secure the respect of other states. The particular term 
which the settlement must take to keep alive the title asserted by the^ate 
was obviously in the early days a matter too dependent upon local conditi^s 
to make possible the development of a definite rule. Considerable time was 
allowed to elapse between the formal act of annexation and actual establish- 
ment of military garrisons or colonies. The long period between the annexa- 
tion of North America to the British Crown and the founding of the Virginia 
and New England colonies would have invalidated the title in a later cen- 
tury. Likewise the temporary abandonment of a settlement was judged 
more leniently in the seventeenth centuiy, owing to the greater difficulty 
attending colonial establishments. The dispute between the United States 
and Spain to determine the boundary between the newly acquired Louisiana 
Territory and the Spanish possessions in Mexico is illustrative of the con- 
ditions under which an accepted principle of law had to be applied to un- 
certain facts. The United States, as successor to the French title, claimed 
the Rio Grande as the western boundary on the ground of a French settle- 
ment in the Bay of Espfritu Santo in 1685. Spain claimed title by prior 
discovery of the coast of Texas in the sixteenth century, followed by a per- 
manent settlement on the coast in 1689 after the French settlement had 
been abandoned.’ “ Under the circumstances, a decision on the legal rights of 
the parties would have been impossible, although the claim of Spain ap- 
pears to have been the better foimded. As part of the price for the purchase 
of East Florida in 1819 the United States abandoned its claim.” 

In the more recent controversy between the United States and the Nether- 
lands over the sovereignty of the Island of Palmas (Miangas), claimed by 
the United States to have been obtained by cession from Spain in 1898,’® 
the Tribunal of the Permanent Court of Arbitration held that, even con- 
ceding that the original discovery by Spain constituted a valid title at the 
time, it could not without any subsequent act prevail against the principle 
that had come to be accepted since the beginning of the nineteenth century 
that ^*a tL inchoate title o f discovery must be completed within a re^ijable 
period by the« effectiv e occupation oi tne region clatmEd-te-be-diseovered.” 
As regarSsHbe. qu^ion whether a rlile of latV Whitli cuuu'dllud rights in 
the sixteenth century should continue to control them in the nineteenth, 

^'*For further details, see Hall, International Law, §33. 

” .\rt. Ill, treaty of February tz, i8n) {Treaties and Conventions, II, 1651). See also 
Hill, Leading American Treaties, Chap. VIII. 

Tribunal ol the Permanent Court of Aibitration, 192S, Hague Court Reports (Sec- 
ond Series.), pp. 83 if.; Fenwick, Cases, p. 434; Hudson, Cases, 361. 



JURISDICTION OVER TERRITORY: TITLES 347 

the tribunal made a distinction between “the creation of rights and the 
existence of rights.” “The same principle,” the tribunal said, “which sub- 
jects the act creative of a right to the law in force at the time the right 
arises, demands that the existence of the right, in other words its continued 
manifestation, shall follow the conditions required by the evolution of law.” 

The case of the Falkland Islands presented difficulties as to both the Lossoftitif 
law and the facts. Both Spain and Great Britain asserted title by discovery, 
the former through Vespucius, the latter through Drake and Hawkins, territory 
The first settlement appears to have been made in 1764 in the namf of 
France, whose rights were transferred to Spain in 1767. In the meantime 
formal possession was taken of the islands in the name of Great Britain in 
1765. In 1771 the islands were left by Spain in British possession without 
a reservation as to the right of stjvereignly. Three years later the British in 
turn withdrew their forces after leaving “marks and signals” of possession. 
Occupation by Spain ensued until 1810, followed by occupation by the 
Government of Buenos Aires until the latter withdrew under pressure from 
the British in 18,33, since which time the British have remained in actual 
possession and thus acquired a prescriptive title which, however, Argentina 
still contests. The Argentine claim rests mainly upon the long abandonment 
of the Islands by Great Britain between 1774 and 1810. Title by prescription 
is rejected on ground of the coercion involved.^" 

Other instances of claims based upon abandonment may be cited as follows: 

In the case of the island of Santa Lucia in the Caribbean, a British colony 
had 'been massacred by the Carib Indians in 1640, and no further attempt 
was made to occupy the island. In 1650 the French occupied it as unappro- 
priated territory.^ '■ In the Delagoa Bay case the French Government, as 
arbitrator between Great Britain and Portugal, assigned to the latter country 
in 187s certain territory which had been occupied by Portugal intermittently 
since the sixteenth century, but which had been abandoned temporarily in 
1823, at which time the native chiefs asserted their independence and ceded 
the iapds to Great Britain.®- In 1896 Great Britain renounced its claims over 
Trinity Island (Ilha da Trindadc) and formally recognized the sovereignty 
of Brazil. The island, situated 700 miles from the Brazilian State of Espirito 
Santo, was discovered by the Portuguese but not effectively occupied. After 
being occupied and abandoned by the British and the Portuguese, an occupa- 
tion was attempted by Great Britain in 1895, against the protest of Brazil. 

Great Britain claimed title on ground of the annulment of former titles by 
disuse. Brazil justified the lack of effective occupation on ground of the 

The same principle of inter-temporal law was applied in the Grisbadarna arbitration 
between Norway and Sweden in 1909. See Schwurzenberget, Ini, Law^ I, 10, 137. 

See Goebel, The Struggle for the Falkland Island's. \ summary of the Argentine case 
may be found in Pndesta Costa, Manual de Derecho Jnternacional Publico, No. 63 : 

Moreno, Derecho Int. PAblico, Tomo II, p. 1S3; Antokoletz, Derecho Int. P&blico, Tercera 
Parte, p. 133. The islands arc also known as Malvinas Islands. 

® 1 Hall, International Law, § 34. 

-- See Hail, International law, § 34; for the te.xt of the award, see Moore, Arbitrations, 

V, 4084. ' 
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physical character of the island. Portugal offered its good offices as mediator, 
and found that the temporary abandonment of the island was offset by re- 
pealed assertions by Brazil of intention to retain title.®® 

The chief ground of international dispute in connection with the occupa- 
tion of unappropriated territory has been to determine how far a settlement 
upon the outer fringe of annexed territory should be regarded as the posses- 
sion required to confirm title to the whole.®* Obviously it was not possible 
in most cases for states to do more than establish settlements at one point or 
another along the seacoasts of a continent or large island. Yet for the future 
protection of their settlements, as well as for their subsequent expansion, it 
was necessary that large stretches of inland territory should be brought within 
the control of the same state. Mention has been made of the claims indirectly 
made by the British Crown in the charters granted in 1609 and 1620 to the 
London and Plymouth companies to the inland territory “from sea to sea.” ®® 
By the eighteenth century these sweeping claims were reduced to narrower 
limits, and Great Britain was content in 1765 to accept the Mississippi River 
as a western boundary. The United States did not feel called upon, however, 
to exercise similar self-restraint at a later date.®® 

The crest of the watershed came to be regarded as a natural inland bound- 
ary, so as to include, together with the land actually settled, the basins of 
the smaller rivers emptying along the coast. Such was the claim pressed by 
the United States against Spain in 1805 in connection with the boundaries of 
the Louisiana Purchase.®® If, however, a river extended far back into the 
land, including, together with its branches, a wide area of unsettled territory, 
the question whether a settlement on the coast at the mouth of the river 
should give title to the entire basin was more doubtful. In the long contro- 
versy between Great Britain and the United Stales over the Oregon boundary, 
the United States claimed the territory lying between 42 ° and 54° 40', north 
latitude, on the ground of prior discovery and prior settlement, as well as 
on the ground of succession to Spanish rights by discovery. Great Britain 
denied both claims on point of fact. On the point of law, the two countries 
differed as to the doctrines of “continuity” and “contiguity.” The United 
States was undoubtedly without justification in law in claiming, as heir to 
British claims, territory “extending westward from her settlements (on the 
Atlantic) to the Pacific Ocean.” Nor can a valid defense be made for the 
claim to the enure region drained by the Columbia River, which in its many 
branches extended far into the interior and embraced territory in no sense 
necessary to the protection of the settlements at the mouth of the river. In 

Moore, Digest, I, 299; Acdoly, Tratado dr Derecho Internacional PAblico, Vol. 11, 

196, 

The problem has no analocies in municipal law, under which actual possession is a 
prerequisite of such titles as “squatter’s rights.’’ Compare, however, the “staking-out” of 
claims, where land is granted by a government to new settlers. 

2.1 See above, p. 344, n. 10. 

20 See below, pp. 388 if. 

2' See Moore, Digest, I, S 81. 

S'* See ibid, where the claims of Secretary Calhoun in t8.f4 are given 
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truth, existing legal principles were quite inadequate to settle the claims made 
by either side; so that the compromise upon the line of 49°, laid down in 
the treaty of 1846, must be looked upon as an “amicable composition” of a 
dispute which no international court could have settled on a basis of strict 
law.®“ Beyond the rule that occupation should extend as far as it was actually 
made effective, it was impossible for international law to go; the “constructive 
occupation” of territory not actually occupied presented facts too uncertain 
for customary law to act upon. 

But at the time of the partition of Africa in the last quarter of the nine- 
teenth century new principles of law came to the front. International law, in 
general, had grown greatly within the century preceding, and the nations 
were on the whole more de.sirous of making their colonial undertakings 
cf)nform to accepted law. The old formalities attending discovery and annexa- 
tion gave way to a definite notification by the occupying power of its inten- 
tion to take over the territory. Article 34 of the Final Act of the Berlin 
Conference of 1885 provided that any power which should thenceforth 
take possession of territory upon the coasts of the African continent should 
accompany the act “with a notification addressed to the other signatory 
Powers of the present Act,” in order that they might, if need be, make good 
any claims of their own. In addition to the necessity of confirming by occu- 
pation and settlement the inchoate title acquired by notification of intention 
to occupy, it was now required that the power taking possession of territory 
should set up a local government capable of maintaining order. Article 35 
of the Berlin convention imposed upon the signatory powers the obligation 
to assure in their territories “the existence of an authority sufficient to cause 
acquired rights to be respected, and as the case may be, liberty of commerce 
and of transit under the conditions agreed upon.” ’* The provisions of the 
Berlin convention showed the desirability of formulating a general rule of 
international law upon the subject. In consequence, the question was taken 
up by the Institute of International Law, which offered in 1888 a “Draft 
of an International Declaration Regarding Occupation of Territories.” The 
draft proposed that the taking of possession should be carried out “by the 
establishment of a responsible local power, provided with sufficient means 
to maintain order and assure the regular exercise of its authority within 
the limits of the occupied territory.” It was further proposed that, in the 
notification given of taking possession, a statement should be made of the 
approximate limits of the occupied territory. 

A characteristic feature of the occupation of the African continent was the 
large number of agreements entered into with the native chiefs by states 

For the text of the Oregon Treaty, see Treaties and Conventions, I, 656, The final 
settlement of the controversy nuiy be found in Moore, Arbitrations, I, 196 fi. 

Br, and For. State Papers, LXVI, 4. 

3 ‘ The provisions of the Berlin convention rclatinx to the administration of the terri- 
tories of central Africa in the interest of the welfare of the native tribes may be studied 
in connection with the system of mandates established by the Covenant of the League 
of Nations. .Above, p, u(i. 

Resolutions, p. 86, 
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seeking to obtain a prior right of control over territory which at the time 
they were unable to occupy effectively. These treaties are not, however, to 
be classed as agreements with independent states having international valid- 
ity. They were rather administrative acts on the part of the European power, 
having for their object to disguise the ultimate intention of obtaining sov- 
ereign control over the territory. The ‘‘colonial protectorate” which they 
established made it possible to overcome more easily the opposition of the 
natives, and at the same time to serve notice upon other powers that the terri- 
tories in question were already in process of being occupied. In the 
Island of Palmas arbitration case the tribunal found that while contracts 
between a state, or a company such as the Dutch East India Company, 
and native princes or chiefs of peoples not recognized as members of the 
community of nations were not in the international sense valid legal agree- 
ments, they were ‘‘not wholly void of indirect effects on situations gov- 
erned by international law” and constituted “facts of which that law must 
in certain circumstances take account.” “Thus,” said the tribunal, “su- 
zerainty over the native state becomes the basis of territorial sovereignty 
as towards other members of the community of nations.” ““ 

Mindful, doubtless, of the difficulties experienced on the American con- 
tinent in delimiting the area of occupation, the European powers interested 
in acquiring territory in Africa found it desirable to enter into separate con- 
ventions, marking off the frontiers of their respective claims and stipulating 
that within the defined areas each should respect the exclusive rights of the 
other. These zones of territory, more or less contiguous to actual settlements 
along the coast, were designated as “hinterland,” and, inasmuch as they 
were not "occupied” in the technical sense, they came to be spoken of as 
“spheres of influence” or “spheres of interest.” In the treaty of 1885 be- 
tween Great Britain and Germany each state engaged not to make acquisi- 
tions of territory or to accept protectorates on the one or the other side of the 
conventional line adopted in the hinterland of the western coast.®® A second 

To be distiDKuishecl from ‘‘colonial protectorates” are the protectorates in which the 
native ruler is lett in the exercise of a liinited soverefenty subject to tlie guardianship, 
particuiarly in foreign affairs, of the protecting states. See above, pp. 117 ff. 

fn its constructive proposals adopted in 1R8S the Institute of International Law 
recommended (.^rt. 2 ) that the same rules with respect to notification and local adminis- 
tration adopted for territory formally occupied should be made applicable to these pro- 
tectorates as well. Itesoliilions, p. 80. 

as See above, p. J46. 

S” It may be observed that these colonial protectorates mark an advance over the 
practice recorded in Johnson and Graham’s Lessee v. M’Intosh (above, p. 34s), which 
denied to the native inhabitants not merely sovereignty over the territory they occupied 
but even rights of private property in the soil. The student of American constitutional 
law may make comparison between these agreements with native chiefs and the succes- 
sion of treaties entered into by the United States Government with the several Indian 
tribes during the gradual westward progress of the settlement of the country. See Snow, 
The Oueilian of Abori^ittes, Chap. III. 

■*' These “spheres of influence” or “spheres of interest,” which look to an ultimate 
annexation of the territory thus marked off, arc to be distinguished from such spheres of 
influence as were defined by Great Britain and Russia in the treaty of 1907 for their 
respective exploitations in Persia. See below, p. 408. In the latter case the object was 
mote economic than political and apparently did not contemplate ultimate annexation. 

a** Sec Llndtey, op. cit,, p. aio. 
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convention, entered into in 1890, delimited the frontiers of the hinterland of 
the eastern coast. In 1890 a dispute broke out between Portugal and Great 
Britain as the result of an endeavor on the part of the former to link to- 
gether its eastern and its western African possessions. Claim was made to 
the territory adjoining Portuguese East Africa on the ground of cession from 
a native chief and of effective occupation and to the adjoining western terri- 
tory on the ground of prior discovery and the doctrine of “contiguity.” 

Great Britain contested the claim on the basis of the exploration of the ^ 

British South Africa Company; and the matter was finally adjusted by the 
treaty of 1891, leaving the disputed territory in the hands of Great Britain.’"’ 

By the close of the nineteenth century bilateral agreements between Great 
Britain, France, Italy, Germany, and Portugal had definitely settled the 
interior boundaries of their respective colonial possessions. It should be ob- 
served, however, that these treaties were legally binding only upon the 
parties to them, third states being free to set up separate claims to the 
particular territory. In the course of time the acquiescence of third states 
was to be implied, while acts of effective occupation have now come to con- 
firm title by the rules of customary law. 

In the dispute between Denmark and Norway over Eastern Greenland, 

Norway had published a proclamation on July 10, 1931, declaring that it pules: 
had occupied certain territories of Eastern Greenland. These territories were 
JaetiSved by Norway to be terra nullitis, but were held by Denmark to be 
subject to Danish sovereignty, which, it was claimed, had been continuously 
and peacefully exercised over a long period of time and had not been con- 
tested by any other power. Moreover, Norway had, it was claimed, recognized 
Danish sovereignty by various treaties. Suit was brought by Denmark before 
the Permanent Court of International Justice under the Optional Clause, and 
it was held by the court, April 5, 1933, that Denmark "possessed valid title 
to the sovereignty over all Greenland.” The fact that there had been little 
exercise of sovereign rights by Denmark over Eastern Greenland was offset 
by the fact that no other state could make out a superior claim.^^ 

In the Clipperton Island dispute between France and Mexico, decided in pippenon 
1931, the arbitrator held that the i.sland, an uninhabited coral reef some 670 letitia 
miles off the western coast of Mexico, had been acquired by France in 1858 
anti that, since there wa.s no reason to conclude that France had any inten- 
tfon of abandoning the i.‘?land, an abandonment could not be implied from 
failure to e.xercise authority in a positive way considering the character of the 
territory.*® In the Letitia dispute l)etween Colombia and Peru, a settlement 
Ibid., p. 211. 

*" Publications of the Court, Sciies A/B, Ease. No. S3. Fenwick, Cases, 443. 
o For the background of the case, we L. Preiiss, “The Dispute between Denmark and 
Norway over the SovcrciRnty of East Greenland," Am. Journal, Vol. 26 (1932), 469. 

The dispute raised interesting questions in connection with the discovery and claims of 
title to polar areas where “occupation" is impossible in any teal sense. See below, p. 333. 

‘-For the text of the decision, sec Am. Journal, Vol. s6 (1932), 390. For comment, 
ibid., Vol. 27 (1933), 130. The legal status of the island at the time France took posses- 
sion was held to be lerritarium nullitis, and the court found that the continuous assertion 
of title by France was as sufficient “occupation” as the character of the island called tor. 
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agreed upon in 1922 was reopened by Peru on grounds extraneous to the 
interpretation of the treaty, questioning the expediency of the situation 
created by the treaty. The dispute was finally settled by a commission of 
three members designated under an agreement between the disputants and 
the President of the Council of the League of Nations. Peruvian forces evac- 
uated the area, which passed under the administrative control of the com- 
mission. The award resulted in a Protocol signed at Rio de Janeiro on May 
24, 1934, in which the earlier boundary treaty of 1922 was reaffirmed as “one 
of the juridical ties” binding the two countries.*® 

More serious was the dispute between Bolivia and Paraguay over their 
boundaries in the Gran Chaco, which, after minor acts of hostility over several 
years, finally broke into open war in 1933. The legal issues were difficult of 
determination, bearing primarily upon the lines of Spanish colonial adminis- 
trative divisions, the evidence of which was ambiguous due to the geographical 
errors of early maps. Efforts were made both by the League of Nations and 
by the American republics to effect a settlement; ** but it was not until 1935 
that the belligerents agreed to end hostilities and submit the dispute to the 
arbitral award of six American states. A Peace Conference met at Buenos 
Aires in that j'ear, and on July 21, 1938 a Treaty of Peace, Friendship and 
Boundaries was signed between the two countries, leaving the boundary line 
to be determined by the arbitrators according to the directions laid down.*® 
The controversy between Ecuador and Peru over the title to territory 
originally forming part of colonial provinces lasted for more than a hundred 
years, and after successive efforts at arbitration and mediation had failed was 
finally settled by a Protocol of Peace, Friendship and Boundaries signed at 
Rio de Janeiro, January 29, 1942.*® The area involved in the controversy 
measured some 45,000 square miles of land, running roughly from the un- 
disputed eastern boundary of Ecuador back, in the shape of a wedge, to the 
lowlands leading to the Amazon basin. The legal points at issue were highly 
complicated. Peru, being in possession of the greater part of the territory most 
of the time, claimed the provinces on the basis of an original act of self- 
determination on their part, supported by the rule of uti possidetis. The 
question was, therefore, Peru held, not one of title to the territory but merely 
of boundaries.*" Ecuador claimed on the basis of a treaty of 1829 between 


* * See L. H. Woolsey, “The Letitia Dispute between Colombia and Peru,” 4«>. Journal, 
Vol. 27 (1933), 317. S2S: Vol. ag (1935), 94! Hackworth, Digest, I, 753; Ireland, Bound- 
aries, Possessions and Conflicts in South America, 196 ff. 

“ See Report o£ the League of Nations Commission on the Chaco Dispute, Am. 
Journal, Vol. 38 (1934), Supp., 137; La Foy, The Chaco Dispute and the League of 
Nations. 

For the text of the treaty, see Am. Journal, Vol. 32 (1938), Supp., 139. The award 
of the arbitrators was announced on October 10, 1938. Fur the text, see ibid., Vol. 33 
(1939)1 t8o. For a survey of the case, see Documents on Am. Foreign Relations, 1938- 
1939) PP* 7*£E.; L. H. Woolsey, editorials in ,4»t. Journal, Vols. 23 (1929), no; 34 
(1930), 123, S73; 26 (1932), 796; 28 (1934). 734: 33 (i939)i tab-, Ireland, op. cit., 
66-9S- 

For the text of the protocol, see Dept, of State Bulletin, Vol. VI, p. 195. 

A detailed statement ot the Peruvian case ma.v be found in DHoa, Posicidn Interna- 
eional del Pent 
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Peru and Colombia, to which Ecuador succeeded when it becanae an inde- 
pendent state in 1830, as well as on the basis of a protocol of 1830; and it 
rejected the application of the principle of prescription on the ground that 
it had continuously asserted its claim to the territory throughout the whole 
periods® The protocol of 1942 assigned the greater part of the disputed area 
to Peru; and the acceptance of the settlement by Ecuador might be said to 
represent the contribution of that country to the cause of inter-American 
unity in time of great danger.*® 

Still outstanding is the dispute between Guatemala and Great Britain over Belize 
the title to Belize, or British Honduras. Originally settled by buccaneers, 

Belize was transformed into a British colony in spite of the opposition of 
Spain and later of Guatemala. By a treaty of 1859 Guatemala recognized the 
.sovereignty of Great Britain over the territory; but by the same treaty Great 
Britain was obligated to build a road from the Atlantic Coast to Guatemala 
City. The juridical issue, therefore, is not the effect of territorial occupation, 
but the construction of the treaty of 1859, whether the failure of Great 
Britain to build the road caused the whole treaty to lapse and with it the 
recognition by Guatemala of the sovereignty of Great Britain over the 
territory.®" 

It is only of recent years that the claims of different states to sovereignty Titles in 
over the various areas of the north and south polar regions have raised Antaru- 
serious international problems.®^ With the nineteenth century began a series tic regions 
of planned expeditions of discovery, and by the close of the third decade of 
the present century both polar regions had been carefully surveyed and 
mapped. Parts of both regions had been from time to time claimed by the 
di-scoverers in the name of their respective states. So long as the polar regions 
were uninhabitable areas of ice and nothing more, the claims of the different 
states were not taken too seriously. But with the coming of long-range airships 
and with the realization that valuable minerals might be found in the polar 
regions the question of sovereignty became of importance. Query, whether 
under any circumstances discovery alone can be sufficient to give title? And 
if discovery alone be not sufficient, can title be claimed on the basis of geo- 
graphical continuity or contiguity? Does the fact that the continental table- 
land of the claimant state extends northward or southward into the polar 

For the case of Ecuador, see Tohar Donoso, La invasion peruana y el Prolocolo de 
Rio, Also, Dictdmenes Juridicos acetra del problema eciiatoriano-pcruano dados par Uustres 
internacionalistas americantis. 

See statement of the Acting Secretary of State, Sumner Welles, Dept, of State 
Bulletin, VI, 194, where the text of the Protocol is given. 

®" For a summary of the issues involved in the dispute, see J. L. Kunz, Am. Journal, 

Vol. 40 (1046), 3S3. The case of Guatemala is presented in Guatemalan White Book. 

■■■>* For .a general survey of the subject, sec Smedai, .•Uguisition of Sovereignty over 
Polar Areas; Balch, “The Arctic and Antarctic Regions and the Law of Nations,” Am, 

Journal, Vol. 4 (iqio). 265. 

“Continuity” is said to relate to the geographical c.\tcnsion of the continental table- 
land. “Contiguity" relates to the geographical nearness of the continental state to the 
particular polar area. But the terms are not always used in these precise senses. 

In 1924 Secretary Hughes stated that, “It is the opinion of the Department that the 
discovery of lands unknown to civilization, even when coupled with a formal taking of 
possession, docs not support a v.ilid claim of sovereignty unless the discovery is fallowed 



INTERNATIONAL LAW 


The north 

polar 

regions 


ipitzbergen 


354 

regions give validity to its claim of sovereignty over uninhabitable areas? 
Does the fact that the territory of the claimant state lies geographically 
nearer to certain parts of the polar regions add weight to its claim of 
sovereignty? 

Whatever the answer to these questions it is clear that the earlier view 
advanced by certain writers that the Arctic and the Antarctic regions should 
be regarded as res communis, open like the high seas to the use of all nations 
and not subject to the sovereignty of any of them is not a practical solution.®* 
The elaborate network of weather stations already established in the different 
sectors and the air-bases built and projected constitute a new form of “occu- 
pation,” far short of that required to give title in habitable parts of the globe, 
but sufficient to make it necessary to coipe to a more definite agreement as 
to the status of the polar areas than has as yet been reached. 

In the case of the north polar regions five countries, the Soviet Union, 
Norway, Denmark, Canada, and the United States have laid claims to “sec- 
tors,” each having as its base the continental table-land of the claimant and 
as its apex the pole itself.®* The Soviet sector is the largest, the Canadian 
sector the next largest. The Danish sector is based upon Greenland and Ice- 
land, the United States sector upon Alaska. Within the Soviet sector lie Nan- 
sen Land, claimed by Norway, Wrangel Island, claimed by the United States, 
and other claims, the validity of which has not yet been definitely established. 
The strategic importance of these sectors is now recognized. All of the great 
northern land masses come together within the area of the arctic circle. The 
shortest air routes between the industrial centers of the leading nations cross 
the arctic area. From the point of view of military defense the arctic regions 
have become a new frontier for every country of the northern hemisphere.®® 

Until 1914 Spitzbergen was regarded as “terra nullius.” In that year an 
international conference met to consider the government of the archipelago 
and plans were submitted for an international administration. After the war 
a treaty was signed at Paris, in 1920, by which the United States, Great 
Britain, and other powers recognized “the full and absolute sovereignty of 
Norway” over the archipelago. The islands were demilitarized, and provision 
was made for equality among the parties in respect to freedom of access for 
commercial and other purposes.®® 


by an actual settlement of the discovered country. In the absence of an act of Congress 
assertative in a domestic sense of dominion over Wilkes Land this Department would be 
reluctant to declare that the United States possessed a right of sovereignty over that 
territory.” Hackworth, Digest, I, 399. 

9 ® See, for example, the suggestion of J. S. Reeves with respect to claims in the Antarc- 
tic, Am. Journal, Vol. a8 (1934), n?- 

9 * The Pole itself is merely a geodetic point in the seas underneath a moving cover of 
ice. Admiral Peary's presentation of the Pole to President Taft in 1909 was no more than 
a dramatic gesture. 

99 The student will note the connection between the problem of military defense in 
relation to the arctic regions and the new science of geopolitics. 

’■*® For the text of the treaty see Hudson, Inf. Legislation, I, 436. Article 8 reads: 
“Norway undertakes to provide for the territories specified in Article i min) ig regulations 
which . . . shall exclude all privileges, monopolies, or favors for the benefit of the State 
or of the nationals of any one of the High Contracting Parties, including Norway. . . .” 
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In the south polar regions there are numerous conflicting claims.'^ Chile 
has applied the sector principle, supported by the principle of contiguity, as 
the basis of a claim lying between 53° \V and 90“.''® Great Britain claims a 
sector known as the Falkland Islands Dependency; a claim which, however, 
is contested by Argentina.”® In 1924, when the Norwegian minister announced 
that the lands discovered by Amundsen would be taken possession of in the 
name of the King of Norway, the American Secretary of State replied that 
the Government of the United States “cannot admit that such taking of 
possession as a discoverer by Mr. Amundsen of areas explored by him could 
establish the basis of rights of sovereignty in the Polar regions.” “® The 
United States on its part reiterated in connection with the discoveries of 
Admiral Byrd that it could not admit “that sovereignty accrues from mere 
discovery unaccompanied by occupancy and use.” Great Britain, however, 
asserted in 1934 sovereignty over sectors on the Pacific and Indian Ocean 
sides of the Pole known as the New Zealand and Australian Dependencies; 
while France claims an area known as Adelie Land. Norwegian claims were 
extended in 1939, covering an area of about one-fifth of the continent.®® 
Accretion as a mode 01 acquiring title foTeffitdfy IS of ancient lineage but 
of little practical consequence. It may be defined as the slow addition made 
to land by the action of rivers flowing past it or by the action of the ocean 
on the coast. The rules which govern it were taken from the Roman law by 
Grotius and his followers and have remained practically unmodified to this 
day. The principle of acccssio cedat principaU, i.e., a thing that is added 
follows the fortune of the principal thing, governs all the different forms 
which accretion takes. The addition may take the form of 'alluvioih which is 
the imperceptible increase which the material deposited b^ the waters of a 
river or by the ocean adds to the banks or shores. It may also take the form 
of a^dfiUa,. which is a triangular island built up at the mouth of a river by the 
gradual deposit of silt; or again, it may take the form of islands built up in 
the bed of a river. In each case the addition becomes the property of tlic 

See J. S. Reeves, “.-Intairtic Sectors," Am. Journal, Vol. 33 (1939), S19. 

'■'* A decree of the Foreign Office ot November 6, 1940, proclaims: “Forman la Atttartica 
Chilena a Tcrcitorio Chilcno .Antartico, tudas las tierros, islas, islotcs, arrccifcs, glaciates, 
(pack-ice), y demas, conocido:, y por conocerse, y el mar territorial respcctivo, cxistcnlcs 
dentro dc los limites del casquetc constituido por los meridianos 53° longitud Oestc dc 
Greenwich y go“ longitud Oustu de Greenwich.” Rcpublica de Chile: Alemoria del Minis- 
lirio de Relacinnei Exterwres y Comercio, Correxpondiente al imo 1940, pp. 440 ff. 

■''' For a list of the areas claimed by Great Britain, see Ilackworth, Digest, I, 455 ff, 
Argentina, contesting the claim of Great Britain to the Falkland Islands, contests the 
antarctic sector based upon it. For the Argentine decree of October 9, 1946, sec Am. 
Journal, Vol. 41 (1947), 117 and Suiip., it. 

*•" See Hackworth, I, 399. In 1919, at the time of Admiral Byrd’s aerial explorations 
in the Antarctic, the Norwegian Government referred to the fact that certain areas had 
already been "taken posse-'sion of” by Amundsen in the name of the King of Norway but 
explained that it did not “claim sovereignty to the territories” on that basis, but that it 
considered ’‘that the said discovery and anne.xation constitute a valid basis for a claim of 
priority to acquire such territories whenever the requirements of international law as to 
effective occupation of a new territory shall have been fulfilled,” Ibid., 453-454, 

Ibid., 457, 

^’^Ibid., 459, 460. 

See De jure belli uc pans, Eng. trans., Bk. II, Chap, VIII. 
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owner of the mainland, though a difficulty may arise where the river forms 
the boundary between two states.® * 

V/here islands are built up within the maritime belt of a state, they have 
the effect of extending the maritime belt to an equal distance beyond the 
newly acquired territory, with corresponding extension of the jurisdiction of 
the state. This rule was applied by the British Court of Admiralty in the de- 
cision of the case of the Ann(^p a Spanish vessel captured by a British priva- 
teer near the mouth of the Mississippi River during the war between the 
two countries in 1805. The question presented to the court was whether the 
capture had been made within the territorial jurisdiction of the United 
States. The capture had been made outside the three-mile limit if measured 
from the Balise, a fort on the extreme point of the mainland, but within the 
maritime belt if measured from some little mud islands composed of earth 
and of driftwood “which form a kind of portico to the main-land.” The 
court was of the opinion “that the right of territory is to be reckoned from 
those islands.” ~ -> 

Prescription in international law may be defined as the acquisition of 
territory by an adverse holding continued through a long term of years. It 
presumes the existence, at least in theory, of an earlier title held by another. 
If the earlier title is an uncertain one, the adverse holding may be hona 
fide in its origin ; if it is clear and definite, the adverse holding will be mala 
fide in its origin. In both cases the new title is acquired on the ground 
of a presumed abandonment of the territory by the original owner, so that 
the rules relating to prescription are closely related to those governing “occu- 
pation.” Prescription in international law, as supported by Grotius and 
writers of the Grotian tradition, differs from the usucaption and prescription 
of the Roman law in having no fixed period at the end of which the title of 
the original holder may be presumed to have been abandoned. Grotius had 
in mind uninterrupted possession “going beyond memory,” whereas Vattel 
was ready to recognize adverse , posse ssion as giving title if the owhm had 
neglected his right or been silent about U durihg~“TCOnsiderable number of 
years.” The question of the time required to create a presuinption of 
abandonment presented serious difficulties in the eighteenth century, and 
Vattel was so conscious of them that he laid stress upon the great advantage 
it would be “if neighboring nations would come to an agreement on the 
subject by means of treaties.” "* Other writers deny altogether the possibility 
of acquiring title by prescription'*"; but in so doing they would appear not 
to be stating law but to be defending morality against the facts of interna- 
tional life. There is, further, the academic question whether prescription is an 

See below, p. 373, where the subject is treated at greater length in connection with 
boundaries. 

3 C. Rob. 373 (1805) . Fenwick, Coief, 450. 

«»I>e jure belli ac pacts, Eng. trans., Bk. 11 , Chap. IV, §§ I, VII, IX. 

Droll de gens, Eng. trans., Bk. II, § 142. 

Ibid., 5 15U. 

Notably, among the older writers, G. F. von Martens, Precis du droll des gens, 
55 70-71 ru'd among the more recent, Von Ullmann, Volkerrechl, § 92. 
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original or a derivative mode of acquisition, some writers classifying it as 
derivative on the ground that it is a title to property which previously be- 
longed to another, others classifying it as an original mode of acquisition on 
the ground that title is not derived from the former owner directly hut from 
certain facts created by the presumed abandonment of the territory by the 
former owner.'" The bearing of the question upon the realities of interna- 
tional life will appear presently. 

There can be no doubt that from one point of view the recognition of title Part played 
by pre.scription is as important in international law as it is in the municipal tion 
law of the several states. Grotius saw clearly that if controversies concerning 
kingdoms and their boundaries were not extinguished by lapse of time wars 
would 1)C perpetuated and therefore that it was “for the good of human so- 
ciety that governments .should at some time be placed beyond the risk and 
doubt of controversy.’”' Vattel became eloquent upon the necessity “for 
the sake of the peace and \elfare of the human race . . . that sovereigns be 
not easily troubled in their possession and that after a great number of years, 
if their title has not been contested during all that time, it should be regarded 
as valid and indefeasible.” •“ The Supreme Court of the United States, apply- 
ing international law to a dispute between Rhode Island and Massachusetts, 
laid it down that “for the security of rights, whether of states or of individ- 
uals, long posse ssion under a claim of title is protected .” In the Island of 
Palmas case th^r i.bunal accepted the^principfe that “the actual continuous 
and peaceful display of~state~ functions is in case of dispute the sound and 
natural criterium of territorial sovereignty,” and it found that the evidence 
showed that the Netherlands had been exercising undisputed sovereignty over 
the jsland for more than 200 years. 

Had prescription been limited to territory held in distant and hitherto 
unoccupied parts of the world where the original title was doubtful, title 
acquired by prescription might have been permitted to obtain legal validity 
without debate of any consequence. When, however, prescription was put 
forth as a desirable means of securing stability in international affairs by 
putting an end to the claims of a dismembered slate, such as Poland, or by 
confirming the title of, for example, Austria to its Italian possessions or to 
the provinces of Bohemia and Jtloravia, it was met by an indignant de- 
nial, and it found itself confronted with the new doctrine of nationality, 
which swept aside old titles in international law with the same revolutionary 

'"Tho .student of the common law may make comparison with the legal fiction 
invented by Englfah jurists that a title by prescription to incorporeal hereditaments rested 
upon an original grant. 

f 1 Bk. II, Chap. IV, | VIII, 

Bk. II, § 147. 

'=*4 Howard S 9 t. 6 j 9 (1846). Fenwick, CoiM, 452. See also Maryland v. West Virginia, 

217 U. S. I tiyio), ibid., 456, and Virginia v. Tennessee, 148 U. S. 503 (1893), Evans, 

Cases on Constitutional Law, 5th ed., p. 776. In the above cases the doctrine of prescrip- 
tion was applied to boundaries originally fixed by agreement but subsequently giving rise 
to question as to their validity. The principle of prescription and acquiescence was re- 
affirmed by the Supreme Court in Arkansas v. Tennes-see, 311 U. S. (1940). Am. Journal, 

Vol. 3S (1941), JS 4 ' 

'■* See above, p. 350, 



INTERNAnONAf. LAW 


E. Title by 
volmitiiiy 


Forms of 
coision 


358 

hand that had swept aside the existing titles to land in France in 1793. Long- 
continued possession by a powerful state seemed no ground of title to subject 
peoples whose silent acquiescence in their dispossession had been due chiefly 
to fear of contesting the will of a stronger power. It would appear, therefore, 
that prescription in international law could only play the effective part of 
quieting possession that it has played in municipal law, provided there were 
in existence a higher authority, having jurisdiction over such cases, to which 
the dispossessed party could make appeal. In the absence of such an author- 
ity, time, aided by force, might do no more than mark the perpetuation of 
injustice.^® 

Title by cession in international law corresponds in a general way to title 
by deed of transfer in municipal law. Cession may be defined as the formal 
transfer from one state to another of the sovereignty over a definite area 
of territory. It is usually carried out by means of a treaty between the two 
parties, defining the territory to be transferred and fixing the conditions 
under which the transfer is to take place. These conditions vary widely, and 
they may include such matters as the status of the inhabitants of the territory 
under the sovereignty of the new owner, the adjustment of the public debt 
of the ceded territory, the creation of servitudes upon the territory in favor 
of the ceding state, and other like stipulations. Whether these conditions are 
to be regarded as personal obligations assumed by the assignee state or as 
covenants running with the jand, following the distinction made by the com- 
mon law, is of only incidental interest in international law, since there is no 
difference of procedure for a suit in rem and a suit in personam. It is impor- 
tant, moreover, not to confuse the international law of cession with the 
provisions of the domestic constitutional law of the assignor or of the assignee 
state. As far as international law was concerned it was, for example, a point 
of no consequence whether the acquisition of the Philippines and of Porto 
Rico by the United States brohght those territories under the protection of 
the law of the Constitution."® International law recognized the transfer of 
sovereignty; constitutional law determined whether the new territory should 
or should not enjoy certain constitutional privileges. 

The treaty by which transfer of sovereignty is effected may take one or 
another of several forms. The simplest of these, in point of law, is the 
treaty of sale, which has figured so prominently in the history of the United 
States. The Louisiana Purchase of 1803, the Florida Purchase of 1819, the 
Gadsden Purchase of 1853, the Alaska Purchase of 1867, and more recently 
the purchase of the Danish West Indies in 1916, in addition to several lesser 
purchases, make the record of the United States, in respect to expansion 
by purchase of territory, unique in the history of international law. A second 
form of transfer is the exchange of one area of territory for another, of 

ri .Account must, of course, be taken of the difference between prescription as applied 
to territories in which there ate subject nationalities and prescription as applied to terri- 
tory where no issue of self-determination is presented. 

For the status of these territories following their cession by Spain, see Willoughby, 
Constitutionot Law, ad cd., I, Chap. XXX, and judicial decisions there cited. 
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which there are recent instances in the cession by Rumania to Russia in 
1878 of a part of Bessarabia lying north of tlie Danube in exchange for the 
Dobrudja south of the Danube, and in the cession by Great Britain to 
Germany in 1890 of the island of Helgoland in exchange for territory adjoin- 
ing German East Africa. 

In addition to these normal business transactions may be mentioned such 
cases, rare in modern times, as the transfer of the Congo Free State in 1908 
to Belgium by devise of King Leopold, who at the time of his death was 
sovereign of the Congo in his personal capacity as distinct from his position 
as king of Belgium.” Here also may be mentioned the occasional free gifts 
made by one state to another, such as the cession in i8i;o of a p ortion of the 
Horse-Shoe Reef in Lake Eric by Great Britain to the United States on 
condition that the latter would erect upon it a lighthouse for the benefit of 
the navigation of both countries.” , Austria’s g ift of Lombardy to France in 
1859 and of Venice to the same power in 1866 were, it should be noted, 
merely disguised methods of avoiding a direct transfer to Sardinia. The 
provision of the Treaty of Berlin of 1878 that Bosnia and Herzegovina were 
to be occupied and administered by Austria-Hungary was merely a disguised 
cession. The nominal sovereignty of Turkey came to an end by unilateral 
proclamation of Austria-Hungary in 1908.’^® 

On occasion transfers of territory actually made under duress will take on 
the disguise of a purchase, as in the case of the payment by the United 
States to Mexico in 1848 of the sum of fifteen millions of dollars "in con- 
sideration of the extension acquired by the boundaries of the United States, 
as defined in the sth Article of the present treaty;” and again in the case 
of the payment to Spain of the sum of twenty millions of dollars for the 
Philippine Islands, which, had the United States chosen to exercise the tradi- 
tional rights of conquest, could quite as easily have been taken over without 
payment, as was Porto Rico. 

Title by conquest has of recent years come to be used in the same sense as 
title by cession made under duress, and it may perhaps be desirable to accept 
the term in its larger signification. Writers on international law formerly 
reserved the term conquest for those cases in which the territory of an enemy 
stale was effectively occupied in time of war and then retained at the close of 
the war without confirmation by the treaty of peace or other formal docu- 
ment."* Conquest was thus an inchoate title, made perfect either by the 
rnmpln^p giiKjiipnfm n nf the s tatp or by Its Silent acquiescence in the fact that 
the conquered territory had passed under the control of its former enemy. 
In the first case the extinction of the former sovereign left the territory, by 
a legal fiction, res nitUius; in the second case the rule of prescription operated, 

’rSee Martens, Nouv. Rec. Gin., 3rd Series, ii, pp. 101 ff.; Reeves, “Origin of the 
Congo Free State from the Standpoint of International Law,” Am. Journal, Vol. 3 
(igoq), 99. 

Moore, Digest, I, 534. 
ro See above, p. 130. 

.Art XII. See Treaties and Conventions, I, 1107. • 

Bi See below, pp. 661 fi. 
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based upon the presumed abandonment of the territory by its former owner. 
Title by conquest in this more restricted sense, common enough when Grotius 
and Vattel wrote, had disappeared by the close of the nineteenth century; a 
curious survival, however, appearing in the abandonment by Turkey in 1912 
of Tripoli and Cyrenaica and the subsequent annexation of the territories by 
Italy. No reference was made to the cession of the two provinces in the formal 
treaty of peace between Italy and Turkey at Lausanne on October 18, 1912.®“ 
Conquest accompanied by subjugation appeared to have come to an end with 
the annexation by Great Britain of the territory of the Boer Republics in 
1900,®® only to be revived by Italy in 1936 when Ethiopia was defeated and 
formally annexed to the new Italian Empire.®* 

Taken in the larger sense of cession under duress, “conquest” played the 
leading r 61 e in the transfer of territory during the ninteedth century and 
continues to play it at the present day. Until the adoption of the Covenant 
of the League of Nations in 1920 war was a legal method of procedure, and 
the fact that the defeated state was often coerced into making cessions of 
territory in the “treaty of peace” did not affect their legal character. The 
enforced transfer of Alsace-Lorraine to Germany by the Treaty of Frankfort 
of 1871 was a “legal” act as international law was understood at the time, 
as was the subsequent transfer of the same territories by Germany to France 
by the Treaty of Versailles of 1919.®® Title by a treaty of peace was thus a 
valid legal title, and was recognized by third slates as such. All that the 
defeated state could do under the circumstances was to await its time when 
a change in the poiitical situation might give it the opportunity of making 
war upon a different issue, and then, if victorious, recover its former territory 
by a new “treaty of peace.” 

With the adoption of the Covenant of the League of Nations in 1920 and 
with the formal renunciation of war as an instrument of national policy by 
the Kellogg Pact conquest lost its validity as a legal title to territory. In 
1932, in the presence of the invasion of Manchuria by Japan, Secretary Stim- 
son gave the impulse to a long series of denunciations of the acquisition of 
territory by force, whether accompanied or not by the formal acquiescence of 
the former sovereign.®® In 1932, having before them the hostilities between 
Bolivia and Paraguay in the Gran Chaco, the nineteen other American Repub- 

s= See “Peace between Italy and Turkey,’’ Am. Journal, Vol. 7 (1913) , 153. 

* ‘ See above, p. 116. 

See below, p. 661. 

®'’ The contract between the two transfers appears in the insistence of President Wilson 
that “the wrong done to France by Prussia in 1871 in the matter of Alsace-Lorraine, 
which has unsettled the peace of the world for neatly fifty years, should be righted, in 
order that peace may once more be made secure in the interests of all.’’ Point VIII of the 
Fourteen Points. 4 m. Journal, Vol. 13 (1919), 161. 

■t* For the text of the statement of Secretary Sttason, January 7, 1932, see League of 
Nations, 0 $cial Journal, Spec. Supp. No. loi, p. 135. For comment, see Q. Wright, Am. 
Journal, Vol. 26 (1932), 342; F. A. Middlcbush, Proceedings, Am. Soc. Int. Law, 1933, 
p. 40. On March ii the Assembly of the League of Nations endorsed the principle and 
gave it B collective character; “The Assembly . . . declares that it is incumbent upon the 
members of the League of Nations not to recognize any situation, treaty, or agreement 
which may he brought about fay means contrary to the Covenant of the League of 
Nation- or the Pact of Paris." 
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lies addressed to the two states a Declaration of Principles announcing that 
“they will not recognize any territorial arrangement of this controversy which 
has not been obtained by peaceful means nor the validity of territorial ac- 
quisitions which may be obtained through occupation or conquest by force 
of arms.” Similar declarations were made at the Conferences of Montevideo 
in i 9 . 33 j oi Buenos Aires in 1936 and of Lima in 1938.®® In 1940 the Meeting 
of Foreign Ministers of the American Republics at Havana, confronted with 
the conquests of the Axis Powers in Europe, proclaimed that “force can not 
constitute the basis of rights, and they condemn all violence whether under 
the form of conquest, of stipulations which may have been imposed by the 
belligerents in the clauses of treaty, or by any other process,” 

Accepting as a new principle of international law that “territorial acquisi- The 
tions” brought about by force are to be denied validity, how is it possible 
to reconcile the principle with the territorial arrangements resulting from the >(>47 
defeat of the Axis Powers and their satellites? The answer must be that these 
transfers of territory by the several treaties of peace are part of the punish- 
ment inflicted upon the defeated states for their own violation of international 
law. The constitutional guarantees of liberty are not violated when a criminal 
is denied his liberty or his property as a punishment of crime. The successive 
denunciations of conquest during the decade preceding the war were directed 
against acts of aggression by individual states, not against the action of a 
group of states which, having banded together to restrain the aggressor, seek 
to protect themselves against future acts of aggression or to secure redress 
for wrong done. So much for the principle involved. Whether the actual 
transfers of territory can be brought within the principle is a political rather 
than a legal question."" 

On August 14, 1941, President Roosevelt and Prime Minister Churchill The 
signed the Atlantic Charter proclaiming as representatives of their respective charter 
countries that among other principles of national policy upon which they 
based their hopes for a better future for the world, “First, Their countries 
seek no aggrandizement, territorial or other.” ■” The incorporation of the 
Charter in the Declaration by United Nations of January i, 1942, gave to 
the principle an international character."® Query, whether the acquisitions of 
territory by the Soviet Union, by Poland (acquisition balancing loss), by 
Yugoslavia, and by France in the several treaties of peace can be brought 
within the principle of “no aggrandizement”? The question, while primarily 

2^ See Report of the League of Nations Coniinisdon, /im. Jottmal, Vol. 28 (1934), 

Supp., 137, r68. 

ss Int. Conferences of American Stales, 1Q33-1940, pp. 122, 160, 234. See also the Anti- 
War Treaty of 1933, ibid., 496. 

Ibid,, 373, Convention on the Provisional Administration of European Colonies and 
Possessions in the .4nieiicas. See also the '‘Deciatadon of Mexico” adopted at the Con- 
ference of 1945. 

i>'> Possibly the fact that at the close of both World Wars so many members of the 
international community were banded together against Germany might be regarded as 
giving a legal character to the decisions reached. 

‘u For the text of the Atlantic Charter, see Appendix C. 

For the text of the Declaration, see ibid., Vol. 36 (1942'), 191. 
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political, is not without its bearing upon the good faith of international 
declarations."® 

The growth of democratic government during the second half of the nine- 
teenth century introduced a new issue into the rules governing the cession of 
territory. Hitherto it had been the custom for one state to transfer territory 
to another without question as to the wishes of the inhabitants of the ceded 
lands. A number of writers had, indeed, laid down the principle that transfers 
of territory should be made to depend upon the approval of the inhabitants. 
Grotius relied upon the contract theory of the state in asserting that “in the 
alienation of a part of a sovereign state it is, moreover, required that the part 
which is to be alienated must give its consent.” Vattel argued on the same 
basis that a nation “has no right to barter away their [its members’] allegi- 
ance and their liberty for certain advantages which it hopes for in return.” 
But both writers were laying down theoretical doctrines rather than stating 
customary law. The America n Declarat ion of Independence announced the 
doctrine of the ri^ of a ^ple to determine ItrowiTfBnn of government,"" 
and the success of the revolution based upon that doctrine prepared the 
ground for thesuteequent extension of the idea to an analogous field. It was 
the FregcK~ 5 ^ 1 utiob . however, that gave the first definite expression to the 
prince that, consistently with the new doctrine of popular sovereignty, wars 
of conquest should be abandoned, and the consent of the people of a territory 
should be obtained to their transfer from one sovereignty to another."'' Several 
minor transfers of territory were shortly afterward made in accordance with 
the new principle. 

In the second decade of the nineteenth century a new impulse was given to 
the theory by the development of nationalism in general, and in particular 
by the wars for the unification of Italy. ..Ksbi scites were taken in .-j.8A8~m 
Lombardy, Venetia, and other Italian duchies, which formally annexed their 
territories' to Sardinia while remaining under de facto Austrian control 
Fu rther plebis cites were taken in i860 in other Italian provinces liberated in 
the war of 1859. Napoleon III, a warm advocate of the doctrine of national- 
ity, applied the plebiscite to the annexation of Savoy and Nice to France in 
i860. Three years later Great Britain agreed to cede the Ionian Islands to 
Greece on condition of a vote of approval by a legislative assembly of the 
islands especially elected for the purpose. In the Treaty of Prague following 
the “Seven Weeks’ War,” the transfer of Northern Schleswig to Prussia was 

>*s A highly technical Interpretation might be “no annexations without other justifica- 
tion than aggrandizement.” But it is doubtful whether even this interpretation could save 
the principte of good faith. 

De jure belli ac pads, Eng. trans., Book II, Chap. VI, i IV. 

Droit des gens, Eng. trans., Book I, § ^63. 

"*The student will note that the Declaration of Independence asserted both a tight of 
self-government on the part of the people of the state as a whole and a right on the 
part of a particular group or community of people to sever themselves under certain 
drcumslances from the larger state of which they constituted a part This latter right 
mieht he exercised even by colonics of the same race, language, and legal traditions as 
tbo'C of the mother-country. 

Wainbaugb, Holograph on Plebivites, p. 177. 
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made conditional upon a free vote of the inhabitants, a condition, however, 
which was canceled by the treaty of Vienna of 1878. In the treaty of 1867 
between the United States and Denmark provision was made for the cession 
of the Danish AVest Indies subject to an affirmative vote on the part of the 
inhabitants. The plebiscite provided for was duly taken, but in spite of its 
favorable results the treaty failed of ratification by the United States."® 

But side by side with these cases- were others in which the principle of 
the plebiscite was equally applicable but in which there was no thought on 
the part of the annexing state of applying it. The failure of Prussia to carry 
out the provisions of the Treaty of Prague, and in particular the annexation 
of Alsace-Lorraine in 1871 over the protests of its inhabitants, gave a distinct 
setback to the principle. After 1871 the few minor instances of its applica- 
tion were more than counterbalanced by the conspicuous neglect of it in 
other cases. 

It cannot be said, therefore, that at the opening of the World War the 
isolated cases of the taking of a plebiscite had had the effect of establishing 
a rule of customary international law. That it was a commendable practice 
to resort to the plebiscite where the circumstances permitted was the most 
that might be inferred from the actual practice of the nations. Certain pub- 
licists and writers, particularly of the French and Italian schools, asserted 
dogmatically that the principle was part of international law, but their appeal 
to the natural and inalienable rights of man could not change a rule fixed by 
the hard facts of international life. British and American writers, consistently 
with the practice of their governments, gave littl e weight to the theory. There 
was a tone of finality in the statement of Ha^lhat “the principle that the 
wishes of a population are to be consulted when the territory which they 
inhabit is ceded, has not been adopted into international law, and cannot be 
adopted into it until title by conquest has disappeared.” German writers, 
having in mind apparently a justification of the expansion of Prussia by right 
of conquest, attacked the theory as wrong in principle and worthless in 
practice.’"" 

A new impulse to the doctrine of the right of self-determination was given 
by the United States on the eve of its entrance into the World War. On 
January 22, 1917, President Wilson laid before the Senate, as one of the 
conditions of cooperation by the United States in the establishment of an 
international league to guarantee peace, the principle that “no peace can 
last, or ought to last, which does not recognize and accept the principle that 
governments derive all their just powers from the consent of the governed, 
and that no right anywhere exists to hand peoples about from sovereignty to 
sovereignty as if they were property.” A year later, in the enumeration 

U8 For a summary of these and other proposed and actual applications of the plebiscite, 
sec Wambaugh, op. oil., p, 33 ff. 

International Law, § g. 

rcuA summary of the opposing views of publickts with respect to the application of 
the plebiscite to transfers of territory may be found in Wambaugh, op. cit., pp. 31-33. 

ii>r For the text, see Consressional Record, Vol. 54, p. 1743. 
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of the “fourteen points” forming the basis of a durable peace, the same prin- 
ciple of self-determination was reiterated in more definite form as applying 
specifically to the subject nationalities of the enemy powers."”* Again, on 
July 4, 1918, the President demanded “the settlement of every question, 
whether of territory, of sovereignty, of economic arrangement, or of political 
relationship, upon the basis of the free acceptance of that settlement by the 
people immediately concerned,” 

These principles were recognized bv the Conference at Paris in 1918-1919 
as properly governing the determination of new boundary lines, although the 
application of the principles was defeated at several points by the intrusion 
of political interests. The new states of Czechoslovakia, Poland, and Yugo- 
slavia were established on the basis of nationality, the assumption being that 
the wishes of the inhabitants would coincide with their national origin."" 
Doubtful boundaries were determined in a few cases by plebiscites, as in the 
case of the boundaries between Poland and Germany in Upper Silesia and 
in certain sections of the boundary with East Prussia. The retention by 
Belgium of the districts of Eupen and Malmedy was made dependent upon 
the decision of the League of Nations following a plebiscite taken in the 
territory."”’ The Saar Basin was put under the League of Nations as trustee, 
with the provision that at the end of fifteen years a plebiscite should be taken 
to indicate the sovereignty under which the inhabitants desired to be 
placed."'" The boundary between Germany and Denmark was fixed by divid- 
ing the disputed area of Northern Schleswig into two zones and providing for 
a separate plebiscite to be taken in each zone.^®® The wishes of the people 
of Alsace-Lorraine were taken for granted.*"® By contrast, the desire of Italy 
for a strategic boundary led to the armexation of parts of the Tyrol which 
were admittedly Austrian in nationality.**" 

Address of January 8, 1918, before the Congress. Afii. Journal, Vol. 13 {1919), 161. 

1S3 That President Wilson recognized the practical difTiculties in the way of the applica- 
tion of the principle may be seen in his statement that: “All well-defined national aspira- 
tions shall be accorded the utmost satisfaction that can be accorded them without 
introducing new or perpetuating old elements of discord and antagonism that would be 
likely in time to break the peace of Europe and consequently of the world.’’ Hackworth, 
Digest, I, 424. 

J » * See Haskins and Lord, Same Problems of Hie Peace Conference. 

le.'i Arts. 88, 94-97. For a study of the difficulties attending the determination of the 
Upper Silesian boundary, see G. A. Finch, “Upper Silesia,” Am. Journal, Vol. 16 (1922), 
7S. For the final settlement, see treaty of May 15, 1922, between Poland and Germany. 

lutt Treaty uf Versailles, Art. 34. The plebiscite was rather a “public expression of 
opinion” than a secret vote. The final decision in favor of the transfer was made by the 
League of Nations; and it included Prussian More-net. 

Art. 49, In 1933 the plebiscite was taken and the territory was annexed to Germany. 
Sec Wambaugh, The Saar Plebiscite. 

^"8 Arts. lOQ-ni. 

'*•*'9 The treaty. Section V, recognizes the “moral obligation” to redress the wrong done 
to France contrary to the wishes of the population of Alsace-Lorraine, “which were 
separated from their country in spite of the solemn protest of their representatives at the 
Asembly of Bordeaux.” 

**“See Treaty of Saint Germain, Art. 27, 2. The frontier then established remained 
unchanged after the second World War. Peace treaty with Italy, Art. i. An agreement 
concluded between the two interested states on September 3, 1946, now protects the 
ethnical character of the Austrian element of the former South Tyrol. Annex IV to the 
treaty. 
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None of the transfers of territory following the second World War contain Treaties 
provisions for plebiscites to determine the wishes of the inhabitants. The ° 
annexation by the Soviet Union of the eastern part of Poland was accepted 
at the Yalta Conference of 1945 as no more than a return to the proposed 
Curzon Line of 1919.^'^ The partition of East Prussia would obviously not 
have been possible if a plebiscite had been taken.^'“ The transfer of Venezia 
Giulia by Italy to Yugoslavia was in like manner carried out as a penalty 
rather than as a measure of self-determination.*’^ The transfer of Bessarabia 
to the Soviet Union passed almost unnoticed by the other members of the 
Allied Powers.*" 

Although unwilling to make cessions of territory conditional upon a plebi- 
scite of the inhabitants, states have in many cases during the past century inhabitants 
stipulated in treaties of cession that the inhabitants of the territory should 
have the option of retaining their old allegiance instead of automatically 
acquiring the allegiance of the state annexing the territory.”'* Provision for 
such an election was made with respect to Mexicans residing in the territory 
ceded to the United States in 1848, with respect to Russian subjects residing 
in Alaska in 1867, ^ud with respect to Spanish subjects “natives of the 
Peninsula” residing in the Philippines and Porto Rico in 1898,”® natives of 
the islands themselves not being given the option. The treaty with Denmark 
of August 4, 1916, providing for the cession of the Danish West Indies, con- 
tained liberal provisions for the option of change of allegiance, without prej- 
udice to the property rights of those electing to retain Danish citizenship, 
whether or not continuing in residence in the islands.*” The practice of other 
nations has varied according to the circumstances. The older rule, dating 
back to the seventeenth century, of requiring persons wishing to retain their 
old nationality to emigrate within a given period, was frequently applied in 
the nineteenth century. In the case of the cession of Alsace-Lorraine by the 
Treaty of Frankfort, May 10, 1871, residents wishing to retain their French 
nationality were given until October i, 1872, within which to transfer their 

*” For the text of the Yalta aKiecmcnt, see Am. Journal, Vol. jg (1945!, Supp., 103, 

107. 

paitition was- unanpcd for provt^onally at the Potsdam Confeience, Com- 
munique ot August 2, 1945, leaving the “final delimitation” to await the peace settlement. 

Ibid., 254. 

ii.i Peace treaty with Italy, Art. 3. 

“■‘Peace treaty with Rumania, Art. 1, anticipated by the bilateral agreement between 
Rumania and the Soviet Union, June 28, 1940. The plebiscite taken in the territories 
ceded by Italy to France in 1947 was by virtue of provisions of the new French Con- 
stitution. 

“®In the ab^ence of special exceptions the transfer of territory after the first World 
War was accompanied by a “collective naturalization” of the inhabitants. See Moore, 

Digest, III, §379; Harvard Draft, Nationality, Art. 18, and comment. Among the five 
peace treaties of 1947 only that with Italy pro'vidcs for the collective naturalization of 
Italians resident in the transferred territory, subject to the right of option. Art. rg. 

The property rights of persons remaining in the territory were sometimes protected by 
treaty. In the case of Unit,.d States v. Pcrchcman, decided in 1833, the Supreme Court of 
the United States heU that “security to private property” would be assured by “the 
laws and usages of nations.” Fenwick, Cases, 128. 

Treaty of Guadalupe Hidalgo, Art. VIII; Treaty of Washington, Art. Ill; Treaty 
of Paris, Art. IX. 

*” Treaties and Conventions, III, aSS*. 
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domicile to French soil, and they were at the same time required to dispose 
of real property located in the annexed provinces.^ 

The provisions of the several treaties concluding the first World War were, 
with the exception of the Treaty of Lausanne, on the whole, more liberal. 
The Treaty of Versailles provided for the automatic transfer of nationality 
in the case of persons continuing to reside in the territories transferred to 
Belgium, Poland, and Czechoslovakia.^’® Persons who wished to retain their 
former nationality might, however, elect to do so within a period of two years, 
in which case they must transfer their residence to Germany, although they 
might retain their immovable property in the ceded territory. A similar provi- 
sion regulated the status of former German nationals resident in the Free 
City of Danzig. More elaborate rules, of a unique character, were prescribed 
for the national status of the inhabitants of Alsace-Lorraine.’®® With these 
provisions must be associated the special treaties entered into for the protec- 
tion of minorities. 

Unique provisions, almost without precedent in modern history, were con- 
tained in the Convention Concerning the Exchange of Greek and Turkish 
Populations, concluded as a supplement to the Treaty of Lausanne on July 
24, 192.V While persons of alien races other than Greek and Turkish were 
left undisturbed and were offered protection under the minorities provisions 
of the main treaty, it was provided in the special convention that there should 
be a compulsory transfer to Greece of Turkish nationals of the Greek Ortho- 
dox religion and the transfer to Turkey of the Moslem inhabitants of Greek 
territory,’®’ The exchange of populations was, however, to be carried out 
without prejudice to the property or monetary assets of the transferred 
inhabitants, with the exception of immovable property, which was to be 
liquidated by a mixed commission. Reciprocal acquisition by the transferred 
persons of a new Greek or Turkish nationality was provided for.’®® 

Reacting against the spirit of racialism developed by the Nazi Government 
of Germany preceding the war and doubtless embittered by the devastation 
resulting from the German invasion, the Government of Poland undertook 
to expel large numbers of Germans from the German territory assigned to 
Poland by the Potsdam Conference of 1945.’®® In like manner Czechoslovakia 
expelled large numbers of Germans from the Sudetenland which was re- 
annexed to Czechoslovakia at the close of the war.’®‘ In both cases action 


”SArt. z. Hertslet, Map of Europe by Treaty, III, 1954- 
Arts. 36, 84, 91. 

Art. 53 and annex. On the general subject, sec C. L. Gettys, "Effect of Changes of 
Sovereignty on Nationality,” 4 »». Journal, Vol. ai (1927). 268. 

’®’ For an interpretation of certain clauses of the convention, see Advisory Opinion of 
the Permanent Court of International Justice, Exchange of Greek and Turkish Popula- 
tions, February 21, 1925. Fublicalions of the Court, Series B, No. 10. Hudson, World 
Court Reports, I, 421. 

’** For the text of the convention, see Am. Journal, Vol. i8 (1924), Supp., 34, 84. See 
S. Sif&riades, “L’ichange dcs populations,” Recueil des Cours, Vol. 24 (1928 — ^IV), 311. 

12s Potsdam Communique, Xlll, "Orderly Transfers of German Populations,” Am. 

Vol, 39 (1945), Supp., 256. 

12* Ibid. For a survey of the numerous enforced transfers of populations, see Schechtman, 
European PopidatioH Transfers 1939-43- 



JURISDICTION OVER TERRITORY: TITLES 367 

was taken before the treaty of peace was drawn up. No option clauses are 
contained in the treaties with Hungary, Rumania, Bulgaria, and Finland. 
The Treaty with Italy, however, stipulates that the government of the state 
to which former Italian territory is transferred shall adopt legislation by 
which persons whose language is Italian shall be entitled to opt for Italian 
citizenship; but in such cases the state to which the territory is transferred 
“may require those who take advantage of the option to move to Italy within 
a year from the date when the option was exercised.” Similar provisions 
are contained in the Permanent Statute of the Free Territory of Trieste.^®® 

The term “assimilation,” or better “assimilation under pressure,” may be 
used to describe those cases in which weaker states have been absorbed by 
stronger ones without war or other forms of open violence, but nevertheless 
contrary to the principle of self-determination. 

In 1910, by a formal treaty between the two countries, Korea, after pass- 
ing through the transitional condition of a protectorate, became merged in 
Japan and simply disappeared from the international community.*®' In 1938 
Austria annexed itself to Germany under circumstances clearly indicating 
coercion, ihe German army being in occupation of the country. The approval 
of the annexation by a subsequent plebiscite was in like manner an act done 
under coercion.*®* In 1939 Lithuania, Latvia, and Esthonia entered into 
“treaties of non-aggression” with the Soviet Union, ceding to the latter mili- 
tary bases The following year, under pressure from the Soviet Union, new 
governments were formed in the three countries under the control of a 
representative of the Soviet Commisariat of Foreign Affairs and in the pres- 
ence of Russian troops. Elections were then held for national assemblies, each 
of which voted unanimously to join the Soviet Union. On August 7 the 
Supreme Soviet of the U. S. S. R. voted to admit them into the Union, and 
on August 25, 1940, the separate independence of the three Baltic states 
came to an end.*®° 

Within recent years states have frequently resorted to long-term leases as 
a means of securing control of territory without prejudicing the formal sov- 
ereignty of the lessor state. Thus, in 1898 when the recent war with Japan 
had shown its government to be helpless in the presence of force, China leased 
Port Arthur and Talien-wan (Dalny) to Russia for a term of twenty-five 
years, with a possible further extension by common agreement. Germany 
obtained a lease of Kiao-chau for a term of ninety -nine years; Great Britain 
a lease of Wei-hai-wei for twenty-five years, and a lease of territory opposite 
Hongkong for ninety-nine years; and France a lease of Kwang-chau-wan.*®" 

125 Treaty with Italy, Art. ig. 

IS® Ibid., Annex VI, Art. 6 (3). 

121 See above, p. 149, “Extinction of States.” 

123 The plebiscite took place on April to, 1938, just a month after the occupation of 
Austria by German troops. 

12 ® With respect to the elections Molotov observed that the people of the three statcj 
had “voted solidly” for their incorporation in the Soviet Union, from which they had been 
‘•forcibly torn” by “Western imperialist power.” Ini. Conciliation, 1943, p. 94. 

12® The Chinese leases are discussed in detail in Willoughby, Foreign Righls and Inter- 
ests in China, Chap. VIII. 
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These leases differed in several respects from the leases familiar to municipal 
law. Apart from the element of coercion in their negotiation, it would seem 
that the sovereignty of the lessor state over the territory was more nominal 
than real. When at the close of the Russo-Japanese War in 1905 Russia 
agreed in the Treaty of Portsmouth to “transfer and assign” to Japan the 
lease of Port Arthur and Dalny, China, as landlord, was not consulted as to 
the new tenant. Article 156 of the Treaty of Versailles provided for the 
transfer by Germany to Japan of “all her rights, title, and privileges” which 
were acquired from China in 1898 and subsequently. China protested against 
the transfer and refused to sign the Treaty of Versailles in consequence. 
Subsequently the transfer was nullified by the treaty concluded between 
China and Japan, February 4, 1922, at the close of the Conference on the 
Limitation of Armaments at Washington, in accordance with which Japan 
agreed to restore the territory to China.'®’ At the same time Great Britain 
announced its readiness to surrender under suitable conditions the lease of 
Wei-hai-wei, while France repeated an earlier declaration of its readiness to 
surrender the lease of Kwang-chau-wan pari passu with the surrender of the 
leases held by the other powers.'*® 

The term “lease” is not mentioned in the treaty of 1903 by which “the 
Republic of Panama grants to the United States in perpetuity the use, occu- 
pation and control” of the zone of land and adjacent territory for the con- 
struction of an interoceanic canal. Technically, Panama retained sovereignty 
over the territory, although it was expressly provided that the United States 
should be allowed to exercise over the territory “all the rights, power, and 
authority” which it would possess if it were sovereign. In compensation for 
the rights acquired, the United States agreed to make both a cash payment 
and a smaller annual payment during the life of the convention."'* The lease 
of Guantanamo and Bahia Honda from Cuba presented fewer administrative 
complications. The treaty of 1903 defining the relations between the United 
States and Cuba provided that, in order to enable the United States to main- 
tain the Independence of Cuba and to protect the people of the island, as well 
as to further the island’s own defense, Cuba should sell or lease to the United 
States lands necessary for coaling or naval stations. The lease of the two areas 
was thereupon effected by means of an executive agreement defining the 
territory leased, followed by a second agreement fixing the conditions of the 
lease.'*' In 1914 the United States, by the Bryan-Chamorro Treaty, leased 
the Great Corn and Little Com Islands in the Caribbean Sea from Nicaragua 
for ninety-nine years.' The validity of the lease was contested by Costa 
Rica and Salvador in suits against Nicaragua before the Central American 
Court of Justice, which pronounced against Nicaragua but found itself unable 

For the text of the agreement, see Am, Journal, Vol. i6 (1922), Supp , 84 

i»a WiHoughby, China at thf Conference, Chap. XIV. 

isi Treaties and Conventions, II, 1349. 

/6W, I, 361, 358, 360. 

Treaties and Conventions, III, 2740. For details, see Hackworth, Digest, I, 702 ff 
Proprietary tights were also granted for the construction of a canal. 
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to declare the treaty void in view of the fact that the United States was not 
a party to the suits/*® 

On Sepember 2, 1940, by notes exchanged between the two governments, 
Great Britain agreed to lease to the United States a number of naval and 
air bases in the Caribbean Sea and adjacent waters, in exchange for the 
transfer of certain over-age American destroyers/*^ The leases were made 
effective by a subsequent agreement of March 27, 1941. By this latter agree- 
ment the United States acquired the right to use and operate the bases for a 
period of ninety-nine years/*® 

'•iflSfe Am. Journal, Vol. ii (tgiy), iSi, 674, and comment by P. M. Brown, ibid., 
p. iS6. 

For the text ot the aRrecment, sec Am. Journal, Vol. 34 (1940), Supp., 184; Depart- 
ment of State Bulletin, Vul. Ill, igg. 

^ 4 #». Journal, Vol. 35 (ig4i), Supp., 134; Department of State Bulletin, Vol. IV, 
J87. 
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The extent of a state’s territorial domain is determined by definite bound- 
ary-lines, which mark at once the limits of the property rights of the state 
and of its jurisdiction over persons. In the determination of these boundary- 
lines, as in the case of the acquisition of title to the territory itself, inter- 
national law has drawn heavily upon the jus gentium of the Roman law. 
So close did the analogy between states as corporate persons and the in- 
dividual citizens of the state seem to be to the early writers that wherever 
there was doubt as to a particular boundary-line they did not hesitate to 
decide the case according to the time-honored principles of the civil law.^ 
The comparison between the two legal systems is instructive; but here, as 
elsewhere, the practice of states must interpret the meaning of abstract 
principles.^ It should be noted, however, that neither in municipal nor in 
international law have boundary-lines been fixed upon any general principle 
of the common welfare of the group as opposed to the personal interests of 
the individual owner. In municipal law the disadvantages of the late comer 
as against the first comer, of the landless as against the landed interests, 
are largely offset by the highways of common property which everywhere 
intersect private property; whereas in international law boundaries have a 
distinct strategic value for political and economic purposes. These latter 
aspects of boundary-lines will appear more clearly in connection with ease- 
ments and servitudes. For the moment only the technical aspects will be 
presented.^ 

The existing boundary-lines of European states have been determined 
for the most part by definite international conventions. Many of these 
conventions have been in the form of treaties of peace following wars of 
conquest or wars with disputed territory as their object; others have been 
in the form of voluntary agreements by which an amicable settlement of 
boundaries has been brought about. Since 1648 the map of Europe has been 
redrawn many times, whether by such general treaties as those of West- 
phalia in 1648, Vienna in 1815, the peace treaties of 1919 and of 1947, or 


^ Sec Lauterpacht, Private Law Sources and Analogies of International Law, pp. oi ff. 
* See above, p. 70. 

’’ On the general subject of boundaries and territorial waters, see Gidel, Le droit inter- 
national public de la trier, Tome III, “La mcr territorial et la zone contigue”; Jessup, 
TMr Law of Territorial Waters and Maritime Jurisdiction; Masterson, Jurisdiction in 
Marginal Seas; Jones, Boundary Making; Holdich, Political Frontiers and Boundary 
Making; Boggs, International Boundaries; J. S. Reeves, “International Boundaries,” Am. 
Journal, Vol. 38- (1944}, 533. 
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by more restricted agreements between smaller groups of states. In many 
instances these conventional agreements merely confirmed old lines fixed by 
prescription which, as was observed in connection with the occupation of 
territory, is the original ground of title. Other European boundaries are 
purely prescriptive, and it would be difficult to find the international docu- 
ment, if any, in which they were originally laid out. The boundary-lines of 
the Western hemisphere have been determined partly by prescription at the 
time of the occupation of the territory by the colonizing states of Europe 
and partly by conventions entered into at the time of the establishment of 
the independence of former colonies or by subsequent treaties of cession. 

The boundaries of Africa are almost wholly conventional, following earlier 
prescriptive titles; thosie of Asia are partly conventional and partly pre- 
scriptive. 

It is common for writers to distinguish between natural and artificial “Natural" 
boundaries, the former consisting of mountains, rivers, etc., while the latter artificial 
consist of the geographic lines of longitude and latitude. The distinction boundaries 
is, however, apt to be misleading, since it suggests that qualities which 
really belong to the mere surveyor’s lines of demarcation are to be attrib- 
uted to boundaries as political lines of separation. The regional movements 
of civilization have not in fact conformed themselves in all cases to the 
physical contour of nature. As an abstract proposition it may well be ques- 
tioned, for example, whether rivers are a “natural” boundary-line, since 
they separate by political barriers groups which by the laws of economic 
life are “naturally” drawn together. Care should be taken, moreover, to 
test both by positive law and by constructive politics other misleading 
senses in which the term “natural boundaries” is used. Mountains which have 
a strategic value for purposes of defense have been called, as in the case of 
the Tyrolese Alps, a “natural” frontier, although it may happen that in 
accepting them as a conventional boundary, as was done by the Treaty 
of St. Germain in 1919, violence is done to those other frontiers, also said 
to be “natural,” which include members of the same race and language. 

If by natural should be meant “desirable from an economic or social point 
of view,” many of the present boundaries of states are admittedly unnatural, 
whatever natural landmarks there may be to designate them.* 

In the technical delimitation of boundary-lines certain rules have been c. The 
worked out which may be regarded as the prescriptive or customary law of '*’’'“** 
the subject holding good in the absence of treaty stipulations. When a boundary 
range of hills forms the boundary, the water divide or watershed constitutes 
the frontier line. This line, in undefined form, is frequently provided for in 
treaties, leaving to boundary commissions the more exact survey. The chief 
difficulty in the delimitation of such boundaries has arisen from the fact that 
the water divide is sometimes not identical with the highest crest of the 

* For a discussion of boundary-lines fioni the point of view of a “practical” delimita- 

tion as opposed to sociological theories, see Holdich, op. dl., Chap. II. For an opposing 
view, see Lyde, Some Frontiers of To-morrow, Chap. II. 
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range. This issue arose, for example, in connection with the Northeastern 
Boundary Dispute between the United States and Great Britain,’’’ and more 
recently between Chile and the Argentine Republic in connection with the 
watershed of the Andes." 

As a matter of geographic convenience, and in certain cases because of 
their strategic value as natural barriers, rivers have frequently been incor- 
porated into the boundary-lines of states. In the delimitation of the dividing 
line formed by a boundary river, the older rule laid down by Grotius and 
indorsed by Vattel was that the line followed the middle of the stream. This 
rule came to be modified at the beginning of the nineteenth century by sub- 
stituting in the case of navigable rivers the middle of the main channel or 
strongest current downstream, technically known as the “thalweg.” ’’ The 
advantages of the latter rule were that the boundary-line followed more 
closely the chief thoroughfare of commerce and was at the same time less 
subject to change than the middle line between bank and bank. In the various 
boundary treaties of the United States involving rivers, the terms used to 
describe the boundary have not been uniform, and several international dis- 
putes have arisen in consequence. The treaty of 1783 with Great Britain 
referred to the “middle” of boundary rivers the treaty of 1795 with Spain 
to the “middle” of one river and to the “middle of the channel” of another. 
In other treaties it is provided that the boundary shall follow the “middle 
of the main channel” or, in the more recent treaty of 1908 with Great Britain, 
“the center of the main channel or thalweg.” " 

In the case of New Jersey v. Delaware,^" decided in 1934, the Supreme 
Court of the United States applied what it believed to be the principles of 
international law to the settlement of the boundary in the lower Delaware 
river and in the bay between the two states. “International law,” said the 
court, “to-day divides the river boundaries between states by the middle of 
the main channel, when there is one, and not by the geographical center, 

half way between the banks It applies the same doctrine, now known as 

the doctrine of the Thalweg, to estuaries and bays in which the dominant 
sailing channel can be followed to the sea. . . . The Thalweg, or downway, is 
the track taken by boats in their course down the stream, which is that of 

the strongest current The underlying rationale of the doctrine of the 

Thalweg is one of equality and justice If the dividing line were to be 

placed in the center of the stream rather than in the center of the channel, 
the whole track of navigation might be thrown within the territory of one 

state to the exclusion of the other If the boundary be taken to be the 

Thalweg, it will follow the course furrowed by the vessels of the world.” The 


®See Moore, ArbUraltons, I, 6S-161. 

® Ibid., V, 4854 6. 

* The derivation of this term is discussed by Westlake, /«/. Zaa>, 2d ed., I, 144. 

*Art. 11 . See Trealies and Conventions, I. 586. 

® Arts. 11 , IV. See Treaties and Conventions, II, 1640. 

1 " 291 U. S. 361 (1934). Fenwick, Cases, 474: Hudson, Cases, 443. The opinion of the 
Court contains valuable historical material. 
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decision with respect to the boundary of the lower river was in favor of the 
claim of the State of New Jersey.' ' 

In some European treaties an effort has been made to give a greater degree 
of stability to river boundary-lines by locating the thalweg definitely by 
means of fixed points which were to constitute permanent landmarks for the 
future. In the Treaty of Versailles of 1919 provision was niade that the 
principal channel of navigable rivers should be the dividing line; but it was 
further provided that it .should be left to the several boundary commissioners 
appointed by the treaty to determine whether the boundary-line should follow 
subsequent changes of the channel or should be definitely fixed by the posi- 
tion of the channel at the time.'" 

The gradual shifting of the thalweg from one side to the other by reason Effect of 
of imperceptible erosion or accretion of the banks of the river has, as a gen- aviii&ion 
eral rule, the effect of changing the boundary to a corresponding degree. If, 
however, the river .should, by the process known as “avulsion,” suddenly 
become diverted from its regular channel, the boundary-line remains where 
it was before the change. This general rule, borrowed from the civil law, 
would seem to be ill-adapted to the relations between states.' •' Its application 
to the settlement of the dispute between the United States and Mexico in 
connection with the boundaries of the Rio Grande presented grave incoven- 
lences. A boundary convention of 1884 had made provision for the shifting 

’ ' The boundary of an upper acetion of the river was set forth in an early colonial 
Rrant, and the award was in favor of the Slate of Delaware. 

The student will find a wealth of illustrative material in the numerous boundary 
disputes between the several states of the United States. In such cases the federal Supreme 
Court, having obligatory jurisdiction over the parties, has attempted to apply the prin- 
ciples of international law to the relations of the members of the federal union. While 
the decisions rendered are not precedents for the cstabli<'hment of a rule of international 
law, since the parties involved ace not technically ‘’states” and the law applied is con- 
stitutional law, nevertheless they are valuable practical applications of rules deemed by 
the court to be good international law. In the case of Handly's Lessee v. Anthony, 5 
Wheaton 374 (1820), Fenwick, Cases, 464, the court dealt with the caceptional case in 
which a state, in making a ce.-sion of territory lying on the further side of a river (the 
Ohio), retains ownership of the whole river, so as to make the further shore the boundary- 
line between the two states. The same rule governed the later case of Indiana v, Ken- 
tucky, 136 U. S, 479 (i88q). Sec also Vermont v. New Flampshire, 289 U, S. 593 (tQS.U, 
in which the court held that the boundary between the two states was the low-water 
mark on the Vermont side, not the top of the hank as ciairoed by New Hampshire. In 
the case of Iowa v. Illinois, 147 U. S. i (1893), Fenwick, Cities, 469, Hudson, Ca\e\, 449, 
the court held that by internation.nl law, as shown in the u-age til European states, the 
terms “middle of the stream" and “mid-channel” were synonymous; but this interpretation 
has been conte.'-ted as incorrect. The case ol Wa.-hington v. Oregon, 211 U. S. 127 (1908}, 
dealt with the problem of a river (the Columbia) having two channels, each of which 
was at different times the main channel. Sec Scott, Judicial Settlfinent 0} Controversies 
between States of the American Union, under index title “Boundaries.’* Also, Hyde, Inter- 
national Law, I, S 138, notes. 

The loss to a riparian state of a part of the river as a boundary’-linc might be 
expected to be far more serious than a similar loss lo an individual under the civil law, 

.4 mote reasonable rule would call for the retention of the river as a boundary, subject 
to the necessity on the part of the state which acquires the territory of making compensa- 
tion to private owners for property losses due to the change of sovereignty over the area. 

Each case, however, should be settled on its merits, in accordance with principles ot 
equity, rather than by the application of tlie rigid rule of the civil law. 

The dbcussion of the subject by Grotius and by Vattel throws light upon the practical 
problems of their day. See De jure belli ac pads, Book II, Chap. VUI, §§ XII ff. ; Droit 
des gens. Book I, § 270 
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of the boundary-line following the mid-channel when due to slow erosion 
without abandonment of the river bed. A controversy developed with respect 
to the sovereignty over a tract of land known as “El Chamizal,” lying be- 
tween El Paso and Juarez. The United States claimed that the tract had 
been formed by the process of slow erosion and accretion. Mexico contended 
that it had been formed by avulsion. By a convention of igio the controversy 
was submitted to arbitration, and the Commission held that part of the tract 
came within the provisions of the treaty of 1884 with respect to “slow and 
gradual erosion,” but that another part which resulted from “the great flood 
of 1864” did not come within the provisions of the treaty and should, there- 
fore, be assigned to Mexico. The American Commissioner dissented from 
the award.^* 

In the case of Arkansas v. Tennessee,*® in its latest phase, the Supreme 
Court of the United States held in 1940 that while the rule of the thalweg 
rested upon equitable considerations and was intended “to safeguard to each 
State equality of access and right of navigation in the stream,” yet the rule 
yielded to the doctrine that a boundary was unaltered by an avulsion. This 
doctrine, however, in turn became inapplicable “when it is established that 
there has been acquiescence in a long-continued and uninterrupted assertion 
of dominion and jurisdiction over a given area. Here that fact [in respect 
to a portion of the bed of the Mississippi River] has been established and 
the original rule of the thalweg no longer applies.” 

The convenience of making the mid-channel of a river the dividing line 
between two riparian states has not necessarily led to the adoption of a 
corresponding boundary-line overhead where bridges span the river. Euro- 
pean treaties of the nineteenth century generally fixed upon the middle of 
the bridge as the dividing line, irrespective of the channel underneath. Such 
was the provision made in the declaration of 1861 with respect to the juris- 
dictional limits of France and Baden on bridges crossing the Rhine.** The 
problem of the joint construction and maintenance of the bridge apparently 
dictated the choice of a different boundary-line in the one case from that in 
the other. By contrast, the United States and Mexico found it more conven- 
ient to provide, as stipulated in the convention of 1884, that in the event of 
the building of an international bridge across the Rio Grande or the Rio 
Colorado the dividing line of jurisdiction should be determined by a point 
immediately over the main channel, which line, however, should remain 
fixed notwithstanding subsequent changes in the channel.*® 

For the text of the convention, see Treaties and Conventions, III, 2729. For the 
text of the award, see Am. Journal, Vol. S (1911I, 785. Hudson, Cases, 457. A summary 
of the case is given in Hackworth, Digest, I, 41 1 ff. For the teasons set forth in the opin- 
ion of the American Commissioner and of the American agent, the United States notified 
Mexico that it did not accept the award as valid or binding. 

r'311 U. S. I (1940). Am. Journal, Vol. 35 (1941), 1S4. 

’-’’The doctrine of avulaon is discussed at length in the earlier case of Nebraska v. 
Iowa, 143 U. S. 359 (1B92), dealing with changes in the bed of the Missouri River. 
Fenrrick, Cases, 479; Hudson, Cases, 453. 

irDe Clercq, Treaties, VlII, 160; quoted hy Hyde, op. cit., I, § 140. 

** Art. IV. Treaties and Conventions, I, 1159. 
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Straits forming the boundary between two states are governed by the E. Bound- 
same general rules that apply to boundary rivers. Too few precedents exist andlaitef 
to determine whether the middle of the strait or the middle of the main 
channel, if there be one, constitutes the dividing line; but it is generally 
asserted by authors that, by logical inference from the case of rivers, the 
latter rule should prevail. In the case of lakes which are incorporated into 
the boundary between two states, the dividing line, in the absence of special 
provisions to the contrary, follows the middle of the lake. In the treaty of 
1783 with Great Britain the boundary-line between the United States and 
Canada was fixed by a line running through the middle of Lakes Superior, 

Huron, Ontario, and Erie and their connecting links.®" In the case of Lake 
Constance, which forms a corner boundary between Germany, Austria, and 
Switzerland, the three boundaries meet at a surveyor’s point on the waters 
of the lake. 

Much more difficult of determination than the boundary-line formed by a f. Tbo 
river, strait, or lake is the maritime boundary marking the limits of the 
territorial domain of the state when terminating at the high seas. The prob- themargina 
lem presents several distinct aspects, the first relating to the general claim ““ 
by states of jurisdiction over the marginal sea bordering their coasts, the 
others relating to more specific claims of jurisdiction over gulfs and bays 
along the coast and over straits connecting the high seas on either side of a 
slate’s territory. 

That the territorial jurisdiction of a state should extend beyond the low- The ‘•marin 
water mark along its coasts seemed to the early writers on international law 
a logical necessity of self-defense. At the same time it formed the rational limit” 
basis of a claim to the exclusive enjoyment of local fisheries and other similar 
advantages. Setting aside the extravagant claims made by certain maritime 
states to jurisdiction over wide areas of the high seas adjacent to their 
coasts,®* we find that by the middle of the eighteenth century the maritime 
boundary of a state was coming to be accepted as extending out from the 
shore to the limit of the carrying range of a cannon-shot. This strip of mar- 
ginal sea, or maritime belt, represented the area over which a state might 
exercise effective control and in that sense “occupy” the area as a ground 
for the assertion of sovereignty over it. The Dutch publicist Bynkershoek, 
writing in 1702, stated the rule in terms which later were accepted as authori- 
tative.®® At about the same time the maritime boundary began to be more 

Compare' Art. 6 of the Amended Draft Convention of the League of Nations Com- 
mittee of Experts and Art. g of Harvard Draft on Territorial Waters, pp. aSi, 366. 

8® Art. II. Sec Treaties and Conventions, I, 586. 

ai See below, p. 417. 

22 De dominio marts, Eng. trans., Chap. a. “Wherefore on the whole it .seems a better 
rule that the control of the land [over the seal extends as far as cannon will carry 
iqtwusque tormenta exploduntur) ; for that is as for as we seem to have both cotnmand 
and possession. I am speaking, however, of our times, in which we use those engines of 
war i otherwise 1 should have to say in general terms that the control from the land ends 
where the power of men’s weapons ends (poteMalem terrae finiri ubi finitur armorum 
vis)” For “control of the land” might be substituted “territorial jurisdiction.” Bynkers- 
hoek's rule reappears in his Quaestionum jttris publici libri duo. Lib. I, Cap. 8, published 
in 1737. 
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clearly defined in terms of a fixed three-mile limit corresponding approxi- 
mately to the range of cannon-shot at that day, and it became thereafter 
known as the “marine league.” During the nineteenth century this more 
specific maritime boundary became accepted by a number of the leading 
powers, particularly by Great Britain and the United States, as marking the 
extreme limit of territorial sovereignty.*® Other maritime states, however, 
claimed wider areas of marginal sea, Russia twelve marine miles, Sweden and 
Norway four miles, Spain and Portugal six, and Mexico nine miles. At the 
Hague Conference of 1930 no agreement could be reached upon a fixed 
distance; and the conclusion must be drawn that there was then and is now 
no generally acknowledged width of the marginal sea,** although the rule of 
three miles has behind it the more authoritative practice of states. 

Within the limits of the marginal sea, whatever its exact width, the juris- 
diction of the state is as exclusive as is its jurisdiction over the land itself. 
The right of innocent passage granted to foreign states, and the privileges 
granted to public ships in port and in part to private ships, are concessions 
which leave the general principle of sovereignty intact. In the much discussed 
case of Queen v. Keyn,*® the captain of a German steamer, the Franconia, 
was convicted by a lower British court of manslaughter for the death of a 
passenger caused by a collision that took place within three miles of the 
British coast. The higher court dismissed the case on the ground that, 
although the exercise by states of jurisdiction over the marine league was 
evidenced by the practice of nations and by the statements of writers of 
authority, yet Parliament had not actually extended the criminal jurisdiction 
of the courts over the territorial waters in question. It should be observed 
that the case raised no question as to the sovereign right of Great Britain 
to exercise jurisdiction through its own appropriate agencies; and the deci- 
sion was promptly followed by the passage of an act of Parliament of 1878 
clothing the courts with the requisite authority to hear such cases in the 
future.*® 

In consequence of the extension of the jurisdiction of the state over the 

“®The rule is stated with unwarranted finality in Cunard Steamship Co. v. Mellon, 
262 U. S. 100 (1923): “It is now settled in the United States and recognized elsewhere 
that the territory subject to its juiisdiction includes the land areas under its dominion 
and control, the ports, harbors, bays, and other inclosed arms of the sea along its coast, 
and a marginal belt of the sea extending from the coast line outward a marine league, 
or three geographic miles.” Fenwick, C«j«, 316; Hudson, Castes, 615. Compare Harvard 
Research, Draft Convention on Territorial IFulerj, Article 2 and Comment. 

So rigidly has the United States held to the three-mile rule that when' Mexico issued 
a decree in 1935 providing for the extension of Mc-xiciin territorial waters to nine miles, 
the Department of State instructed the Embassy in Mc.xico to inform the Foreign Ofiice 
that the United States reserved all rights as concerned the effects of the decree upon 
American commerce. Hackworth, Digest, I, 639. For the positions taken by the various 
states at the Hague Conference, sec ibid., I, 62S. 

For the conclusions of the Hague Conference upon the question of the marginal sea, 
sec Report of the Second Committee, Am. Jovrml, Vol. 24 (1930), Supp., 2348. 

**i L. R. a Exch. Div. 63 (1S76). Fenwick, Cases, 483. 

-'•In the case of Manchester v. Massachusetts, 139 U. S. 240 (i8gi), the Supreme 
Court of the United States held as a point of constitutional law that the territorial 
•urisdiction of Massachusetts was that of an independent nation and that the State could 
lefine its sea boundaries sn as to include Buzzard’s Bay within them. 
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marginal sea, no other state may commit acts within that area which are 
regarded as in violation of the territorial sovereignty of the state. In the case 
of the Itata,^’’ a transport that was being used in the service of Chilean 
insurgents was, on the ground of alleged violation of the neutrality laws of 
the United States, pursued by an American cruiser into the harbor of Iquique, 
Chile, and there captured without resistance. Chile protested against the 
violation of its sovereignty and demanded redress. The case was arbitrated 
and an award was rendered holding the United States liable for damages.^® 

In time of war belligerents may not commit acts of hostility within the 
maritime bell of a neutral state. Hence not only may battles not lake place 
between warships of the contending states, but the pursuit of a belligerent 
merchant ship or of an offending neutral ship may not be continued once the 
three-mile limit has been crossed.'*’ The scuttling of the German cruiser, 
Gra} Spec, in Uruguayan territorial waters was a clear violation of the sov- 
ereignty of Uruguay, although that state made no official protest against the 
act. 

Both Great Britain and the United States were, however, early forced to 
take into account the necessity of extending what came to be called a “pro- 
tective jurisdiction” over a wider area than the three-mile belt, chiefly in 
connection wiih the enforcement of customs duties. The British Hovering 
Acts of 1736 and 1784, passed with the object of preventing smuggling, 
forbade the transshipment of foreign goods within four leagues of the coast.'*" 
In 1799 Congress passed an act, directing officers of United States revenue 
cutters to board vessels arriving within four leagues of the coast, and to visit 
and search them to determine the character of their cargo. It was further 
provided that if any part of the cargo should be unladen within four leagues 
of the coast or transferred to another vessel without a permit, the masters of 
the respective vessels should be guilty of a penal offense.'* Since the act of 
1799 refrained from authorizing the seizure of the vessel while still beyond 
the three-mile limit, the question of a right of seizure was not put at issue. 
Two early cases are quoted as affirming and denying respectively the exist- 
ence of such a right. In the case of Church v. Hubbart,‘“ the Supreme Court 
of the United States was unwilling to pronounce void the seizure for illicit 
trade of an American trader by a Portuguese cruiser at four leagues from 


sr South American Stcam:;hip Co. v. United States. Moore, Arhitralioa',, III, 30&7. 

For the issue as to the violation ol the neutrality law?, ree United States v. Trum- 
bull, 49 Ferl 99 (1S91I ; United Stales v. The Itala, 56 Fed. 50s (iii 93 ). Scott and Jaeger, 
Case'!, p. 365. 
a# Sec below, pp. 623 K. 

A detailed survey of British legislation may be found in £11.131016011, Jurisdiction in 
Marginal Seas, Part 1 ; Jessup, Law of Territorial B'ulcri and Maritime Jurisdiction, 
Chap. 1 . 

^^Rev. Slat., §§2760, 2867, 2868. U. S. Comp. Slat., §§8459}'^ b. (32), 5553, 35365 
Masterson, op. cit.. Part III. The acquiescence of loreign powers in the enforcement of 
hovering laws has generally been put down by writers to '‘comity” as distinct from law. 
and this was the position taken by Secretary Fish in 1873. Oppenheim {Int, Law, I. 
§ igo) holds that such measuro-s had, by long usage, received the sanction of customaiy 
law. 

■**2 Cranch 187 (1804). Fenwick, Cases, 490; Hudson, Cases, 627. 
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the coast of Brazil, holding that a state’s “power to secure itself from injury 
may certainly be exercised beyond the limits of its territory.” But in the later 
case of Rose v. Himely,®'* the same court held that the seizure under mu- 
nicipal law of an American vessel by a French privateer beyond the limits 
of the territorial jurisdiction for illicit trade with rebels was not warranted 
by the law of nations.'** The circumstances of the latter case gave it at the 
time the more conclusive character, and it was supported by the subsequent 
attitude of the Department of State.’** 

The question of a more extended protective jurisdiction not involving 
territorial sovereignty was raised in concrete form in 1920 when the United 
States Government found itself in the presence of a formidable “rum-fleet” 
which stationed itself outside the three-mile limit and delivered its forbidden 
wares to swift motor-boats which put out from the shore. That the opera- 
tions of the “rum-fleet” were a serious impediment to the administration of 
domestic law was not questioned. In consequence the Department of State 
proposed to the British Government on June 26, 1922, that a treaty be en- 
tered into between the two states providing for a mutual right of search 
within a limit of twelve miles of vessels flying the flag of the other state. The 
proposal was, however, declined by a note of October 13, 1922, in which it 
was stated that his Majesty’s Government had “consistently opposed any 
extension of the limit of territorial waters.” ’* Negotiations were reopened in 
1923, when the United States proposed to forego the right to seize intoxicat- 
ing liquors on board British vessels in port in return for the concession 
desired. 

In the meantime the enforcement of the Volstead Act led to the seizure of 
a number of foreign vessels. The various tariff acts, in particular that of 1922 
which made provision that if the master of a vessel, without a permit, should 
permit the unlading of goods from a vessel within four leagues of the coast, 


®®4 Cranch 241 (1808). Dickinson, Cases, p. 502. 

‘'It is conceded," said the court, “that the legislation of every country is territorial j 
that beyond its own territory, it can only affect its own subjects or citizens. It is not 
easy to conceive a power to execute a municipal law, or to enforce obedieijce to that law 
without the circle in which that law operates. A power to seize for the infraction of a 
law is derived from the sovereign, and must he exercised, it would seem, within those 
limits which circumscribe the sovereign power. The lights of war may be e.xercised on 
the high seas, because war is carried on upon the high seas; but the pacific rights of 
sovereignty must be exercised within the territory of the sovereign. If these piopositions 
be true, a seizure of a person not a subject, or of a vessel not belonging to a subject, 
made on the high seas for the breach of a municipal regulation, is an act which the 
sovereign cannot authorize.” 

■U'The ronsistent portion of the United States Department of State may be found in 
Hoorc, Digest, I, |§ 145-151. See also Woolscy’s Memorandum, Foreign Relations (1912), 
pp. 12891!., where the conflicting decisions of municipal and intcinational arbitration 
courts are given. 

■*** Some confusion apparently existed in Great Britain as to whether the American 
proposal called for a twelve-mile territorial limit or merely a right of seizure within 
twelve miles. See text of the British note cited. Jessup, op. cit., p. 283; Masterson, op, cit., 
pp. 326 fi. It should be observed further that there is a practical as well as a legal 
distinction between a general exercise of jurisdiction beyond the three-mile limit and a 
special exercise of jurisdiction over vessels which, from without the three-mile limit, are 
engaged in acts which have their immediate effect within the three-mile limit. Foi the 
documents in the case, see Hackworth, Digest, I, 668 ff. 
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not merely the goods but the vessel itself should be liable to forfeiture, were 
also called upon to give legal support to the new law. In the case of the 
Grace and Ruby,^'' seized before the passage of the act of 1922, the terms of 
an act of 1884 forbidding transshipment of cargoes by night were held to 
warrant seizure of a British vessel beyond the three-mile limit on the ground 
that the participation by the crew in the act of conveying the goods within 
the United States amounted to a constructive presence of the vessel within 
the territorial jurisdiction. In the case of the Henry L. Marshall,^’' the vessel 
wds captured outside the three-mile limit while delivering its cargo by pre- 
arrangement to small boats belonging to others. 

Beginning in 1924 a number of treaties were negotiated between the 
United States and foreign powers providing for an extension of jurisdiction 
beyond the three-mile limit. The treaty with Great Britain, signed January 
23, 1924, provided that, without departing from the principle that three 
miles from low-water mark constituted the proper limits of territorial waters, 
the United Stales might search and seize British vessels attempting to com- 
mit offenses against its liquor laws within the distance from the coast that 
might be traversed in one hour by the vessel suspected of endeavoring to 
commit the offense. In return for this concession the United States agreed to 
refrain from enforcing its liquor laws against British vessels in port, provided 
the intoxicating liquors were kept under seal while the vessel was within 
territorial waters.^'* The treaties with France, Italy, Norway, and certain 
other states omitted the provision with respect to the three-mile limit and 
reserved the respective “rights and claims” of the parties with respect to the 
extent of their territorial jurisdiction, without prejudice to the provision per- 
mitting seizure within an hour’s run from shore.'*" In the case of Ford v. 
United States,** a British vessel, the Quadra, had been seized on the high 
seas off the coast of the United States and persons aboard her had been 
prosecuted for a conspiracy to violate both the National Prohibition Act and 
the Tariff A.ct of 1922. The convictions were upheld on the ground that when 
the vessel lost its immunity from seizure by reason of the treaty of 1924 the 
persons on board also lost their immunity and that a conspiracy to violate 
the laws of the United States might be committed by persons corporeally 
out of the jurisdiction of the United States. 

The repeal of the Eighteenth Amendment brought to an end the special 
problem of preventing “rum-running,” but the general pi’oblem of the en- 
forcement of customs duties continued. In 1935 the American Congress 
abandoned the earlier limitation of four leagues and made provision that when- 
ever the President found that any vessels were hovering “within any area on 

283 Fed. Rep. 475 (1922). See Jessup, op. at., 242; Mastersan, op. cit., 216; Fen- 
wick, Cases, SOI. Hudson, Cases, 633. 

■is 292 Fed. Rep. 4S6 {1923). Jessup, p. 247; Masterson, p. 222. 

®®For the text of the treaty, see U. S. Treaty Series, No. 685; Am. Journal, Vol. 18 
(1924), Supp., 127. 

See Jessup, op. cit., pp. 289 ff.; Masterson, op. cit., pp. 352 ff. 

273 U. S. S 93 (1927). Fenwick, Cases, 504. For additional cases illustrating the applica- 
tion of the law, see Ifeckworth, Digest, I, 678 ff. 
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the high seas adjacent to but outside customs waters,” and the unlawful 
removal of merchandise was being occasioned or threatened, he should declare 
the area “a customs enforcement area” and thereupon customs officers might 
go aboard the vessels and bring them to port.*® 

The proclamation of the President with respect to the natural resources of 
the subsoil and sea bed of the continental shelf, and the accompanying 
proclamation with respect to coastal fisheries in certain areas of the high 
seas,*® both under date of September 28, 1945, mark a radical development 
of the policy of the United States in respect to jurisdiction over the marginal 
sea. The first of the two proclamations calls attention to the need for new 
sources of petroleum and other minerals, to the belief that such resources 
underlie many parts of the continental shelf off the coasts of the United 
State.s, and to the view of the United States that “the exercise of jurisdiction 
over the natural resources of the subsoil and sea bed of the continental shelf 
by the contiguous nation is reasonable and just.” “ It then announces as 
“the policy” of the United States to regard these resources “as appertaining 
to the United States, bubjecl to its jurisdiction and control.” In cases where 
the continental shelf extends to the shores of another state, or is shared with 
an adjacent state, the boundary is to be determined by the United States and 
the state concerned “in accordance with equitable principles.” The proclama- 
tion then states that: “The character as high seas of the waters above the 
continental shelf and the right to their free and unimpeded navigation are 
in no way thus affected.” *® 

The proclamation with respect to coastal fisheries calls attention to “the 
inadequacy of present arrangements for the protection and perpetuation of 
the fishery resources” contiguous to the coasts of the United States and to 
the need of “improving the jurisdictional basis for conservation measures 
and international cooperation in this field.” In consequence the Government 
of the United States “regards it as proper to establish conservation zones” 
in such contiguous areas. These zones were to be “explicitly bounded,” 
whether by unilateral action of the United States in the case of fisheries 
maintained by nationals alone, or by agreement with other states in the case 
of fisheries maintained jointly by nationals of the United States and nationals 
of other states. The character of the conservation areas “as high seas” and 


*“ For the text of the art, sec Am. Journal, Vol. 31 (1937), Supp. 183. 

For the texts of the two protlamations, «ec Am. Journal, Vol. 40 (1946!, pp. 45, 46. 

**No specific water depth was fixed as determining the extent of the continental 
shelf, but it iindei stood th.rt a depth of some 600 feet is contemplated. 

The preamble of the piocl.tmation argues further that the exercise of jurisdiction is 
reasonable and just “since the effectiveness of measures to utilize or conserve these re- 
sources would be contingent upon cooperation and protection from the shore, since the 
continental shelf may be regarded as an extension of the land-mass of the coastal nation 
and thus naturally appurtenant to it, since these resources frequently form a seaward 
extension of a pool or deposit lying within the territory, and since self-protection compels 
the coastal nation to keep close watch over activities off its shores which are of the 
nature necessary for utilization of these resources.” 

*®The proclamation nowhere asserts the exten.sion of territorial jurisdiction over the 
waters above the continental shelf, the "jurisdiction and control” being merely with 
rexpect to the subsoil and sea bed resources. 
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the right to their free and unimpeded navigation remain, as in the case of 
the natural resources of the continental shelf, unaffected. ■“* 

The assertion of these claims, while not without precedent in international 
law,*" raises the question whether the time has not come for the United 
States, Great Britain, and other states which have adhered to the three-mile 
limit of the marginal sea to abandon formally a rule which is no longer in 
keeping with the conditions of the present day. The various forms of protec- 
tive jurisdiction come close to adding up to practical sovereignty. What pre- 
cise limit might be fixed beyond three miles, whether six or twelve, is a 
question for international negotiation. But if territorial sovereignty is rec- 
ognized, then Great Britain and other states with large fishing fleets must be 
prepared to abandon the right to fish up to the three-mile limit even in areas 
where there is no question of the conservation of special fisheries. Accepting 
a wider limit, provision would still have to be made for cases in which the 
continental shelf extended to a greater distance than the fixed territorial 
limit. Reconciliation of the conflicting political and economic interests will 
be difficult; but it is clear that a more definite rule is needed than now 
exists.*’* 

Legally distinct from the extension of national jurisdiction out upon the The _ 
high seas is the old and well-established doctrine of “hot pursuit,” in accord- 
ance with which a vessel which has committed an offense within territorial pursuit" 
waters may be forthwith pursued upon the high seas and there captured.*® 

The reason for the rule appears to be that pursuit under such circumstances 
is, as Hall expresses it, “a continuation of an act of jurisdiction which has 
been begun or which but for the accident of immediate escape would have 
been begun within the territory itself and that it is necessary to permit it in 
order to enable the territorial jurisdiction to be efficiently exercised.” ““In 
the case of The Ship North v. The King,®* the Supreme Court of Canada 
quoted with approval the above statement by Hall and condemned a vessel 
which had been fishing within three miles of the coast of British Columbia 

For a critical examination of the two proclamations in relation to the existine rules 
of international law, see E. Borchard, ‘‘Resources of the Continental Shelf,” Am. Journal, 

Vol. 40 (ig40), S3. Also, J. W. Bingham, ‘‘The Continental Shelf and the Marginal Belt,” 
ibid., 173. Professor Borchard also discusses the constitutional question as to Federal or 
State ownership of the resources. 

'**' The pearl fisheries around Ceylon extend from six to twenty-one miles from the 
coast, and they have been recognised by other nations as the exclusive property of the 
rulers of the island, although in this case prescription would appear to play a distinctive 
part. See, also, the various treaties legulating access to oyster l)eds outside the territorial 
waters of Great Britain, France and Ireland. Below, pp. 420 tf. 

At the Meeting of Foreign Ministers of the American Republics, held at Habana in 
1940, the delegation of Uruguay presented a project concerning the extension of terri- 
torial waters. In response to a request from the Meeting for the opinion of the Inter- 
American Neutrality Committee, a majority presented a recommendation in favor of 
extending the marginal sea to twelve miles. The American member dissented, holding 
that the existing recognition of protective jurisdiction could answer all present needs, 
and that further action should await the close of the war when European nations having 
an interest in the matter would be free to express an opinion. 

See Jessup, op. cit,, pp, 106 ff. Compare Article ai. Harvard Research, Draft Conven- 
tion OH Territorial Waters, and Comment. 

““ International Law, § 80. 

•'■* 37 Canada Sup. Ct. Reports, 383. Hudson, Cases, 643. 
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and which had been subsequently puraued and apprehended on the high seas. 
In the case of the I’m Alone, a Canadian vessel engaged in rum-running ap- 
pears to have been from ten to fifteen miles from shore when first sighted, 
and was pursued for two days by a patrol boat which was later joined by a 
second patrol boat. Upon refusal of the I’m Alone to heave to when over- 
taken, she was fired upon and sunk on March 22, 1929, being then some 
250 miles out on the high seas.^**® The circumstances under which the vessel 
was fired upon aroused public feeling in Canada and led to the arbitration of 
the dispute before a mixed commission. The commission was unable I0 agree 
upon the point of law whetlier a pursuit, in order to come within the doctrine 
of "hot pursuit,” must be begun within territorial waters or merely within the 
“hour’s sailing distance” recognized by the treaty of 1924. Damages were, 
however, awarded for what was recognized as the unlawful sinking of the 
vessel." “ 

Thus far the maritime boundary has been considered as following the 
sinuosities of the coast at a uniform distance from the shore. The delimitation 
of the boundary becomes more difficult, and in certain places is still a matter 
of controversy, when bays, gulfs, and other indentations in the coast-line are 
met with. That the maritime boundary in such qases should not have been 
readily determinable was a natural result of complex geographical and eco- 
nomic conditions. The logical application of the rule of the marine league 
would have left within the territorial jurisdiction of the state all bays and 
gulfs inside of a line drawn from shore to shore at points six miles apart, since 
such a line could not be crossed by the maritime boundary without bringing 
it within less than three miles of the coast on either side. On the other hand, 
certain bays, considerably wider than six miles at their entrance, were of such 
a configuration, deep out of all proportion to their width, as to bring them 
naturally under the control of the state in possession of the territory on both 
sides of the bay. In consequence a number of states have laid special claim 
to complete territorial jurisdiction over certain of their bays and gulfs of this 
character, and it would seem that their claims have obtained legal validity by 
reason of the long-continued acquiescence of other states. Each case must be 
judged on its merits, and no general rule can be laid down other than the 
rule that if the bay exceeds six miles in width a special prescriptive title must 
be advanced to bring it within the territorial jurisdicton of the state. 

The Delaware and Chesapeake Bays, the one ten, the other nine and one- 
half miles wide at its entrance, are by prescriptive right within the exclusive 
territorial jurisdiction of the United States. In 1793 the Attorney-General 
rendered an opinion that, in consequence of the proprietorship of the United 
States of the lands on both sides of the Delaware, the bay was territorial, so 
that the capture of the British ship Grange by a French man-of-war within 

For the facts of the case, sec Hackworth, Digest, 11 , 703, where the correspondence 
between the two governments is given. 

For a summary of the arbitral award, see ibid., 706, For editorial comment upon 
the case, see W. C. Dennis, “The Sinking of the I'm Alone,” Am. Journal, Vol. 23 11929), 
331 . 



NATIONAL BOUNDARIES AND TERRITORIAL WATERS 383 

the waters of the bay was a violation of the neutrality of the United States.®** 
A corresponding decision in respect to the Chesapeake Bay was rendered in 
1885 by the Court of Commissioners of Alabama Claims, which held that the 
Alleganean;'^ a vessel which had been captured in 1862 within the waters of 
the Chesapeake Bay by officers of the Confederate navy, was not captured 
on the “high seas.” 

Similar claims, legal by prescription, with respect to Conception Bay in 
Newfoundland were advanced by the British Privy Council in a suit brought 
in 1877 by the Direct United States Cable Company against the Anglo- 
American Telegraph Company.®® In tire case of Mortensen v. Peters,®^ the 
master of a Norwegian vessel was convicted for acts in violation of municipal 
law committed in Moray Firth outside the three-mile limit. In this instance 
the bay was seventy-four and one-half miles wide between the designated 
headlands, but the court had no alternative other than to follow an Act of 
Parliament assuming territorial sovereignty over the firth. Norway protested 
against the arrest of its citizens upon the high seas; whereupon the British 
Foreign Office released the prisoners and interpreted the Act of Parliament 
as applying only to British subjects.®® In 1917 the Central American Court 
of Justice, in a suit brought by Salvador and Costa Rica against Nicaragua, 
held that the Gulf of Fonseca must be regarded as “an historic bay possessed 
of the characteristics of a closed sea” and therefore part of the territories of 
the three states bordering it.®“ By contrast a United States-British Claims 
Commission held in 1853, “ the case of the schooner Washington, that the 
Bay of Fimdy was not a British bay nor a “bay” at all .within the meaning 
of the word as used in the treaties of 1783 and 1818; ®® and in the case of 
the Fagernes,''^ decided in 1927, the British court followed an instruction 
from the Home Secretary that a collision taking place in the Bristol Channel 
at a point where the Channel was twenty miles wide was not within British 
territorial jurisdiction. 

The problem as to what should constitute a bay figured prominently in 
the North Atlantic Fisheries Arbitration of 1910. Mixed questions of cus- 
tomary law and the interpretation of treaty obligations were presented. 
By the treaty of 1818 the United States renounced the liberty to fish within 
“three marine miles of any of the coasts, bays, creeks, or harbours” of 
Newfoundland, Labrador, and adjoining British coasts not included within 
the limits earlier specified in the treaty.”® This provision was interpreted 
by counsel for the United States as referring to territorial waters within a 

See Moore, Digest, I, § 133. 

See Moore, Arbitrations, IV, 4332. 

L. R. 2 App. Cases, 394. Moore. Digest, I, 740. 

®® 14 Scots L. T. R. 227 (1906), Fenwick, Cases, 23. 

■>s See Jessup, op. cit., 430 ff. 

®e Jessup, op, at., pp. 398 &. See above, p. 368. 

Fenwick, Cases, 313; Hudson, Cases, 404. 

”*■ 11927! Probate 311. Fenwick, Cases, 319; Hudson, Cases, 486. In this case, howewr, 
the court expressed an opinion contrary to that of the Home Secretary, although decid- 
ing the case according to the instruction, which it regarded as conclusive. 

••2 .4rt. I. Sec Treaties and Conventions, I, 631. 
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line measured from low-water mark following all the indentations of the 
coast. This interpretation was, however, rejected by the arbitration tribunal 
as not expressing the intention of the governments negotiating the treaty 
of 1818, at which time there were precedents for considering bays exceeding 
six miles in width as territorial. The award provided that tire line should 
follow the sinuosities of the coast, except that in the case of bays the three 
marine miles were to be “measured from a straight line across the body of 
water at the place where it ceases to have the configuration and characteristics 
of a bay.” Owing to the vagueness of this definition of a bay, a number of 
bays were specifically provided for, while in the case of others the rule, 
already adopted by the North Sea Convention of 1882, was put into effect, 
that the three-mile limit of exclusion should be measured from a straight line 
drawn from point to point where the bay was ten miles in width. 

The Zuider Zee is admittedly, by prescriptive right, a Dutch territorial 
sea; and Holland remains free to attempt to exclude its waters and convert 
it into land territory.®'^ On the other hand the Gulf of California, 103 miles 
in width and 565 miles in depth is not regarded by the United States as 
within the territorial waters of Mexico.”® It is a matter of controversy whether 
the Gulf of Finland is to be regarded as territorial.*® The status of Hudson 
Bay is in like manner a matter of controversy. The Canadian Parliament 
claimed the bay as territorial in a Fisheries Act of 1904; but the claim has 
not been generally admitted.*^ 

In a number of cases states have entered into treaties regulating fishing 
rights within particular bays. An Anglo-French fishery treaty of 1867 reserved 
exclusive fishing rights in bays the entrance of which was not more than ten 
miles in width.*® In 1882 a general convention, concluded at The Hague 
between the six interested powers, adopted the same rule with respect to 
exclusive fishing rights in the bays along the coasts of the North Sea.*" A 
treaty between Spain and Portugal in 1885 fixed upon twelve miles as mark- 
ing the area of exclusive rights,’® while a treaty of 1907 between Russia and 
Japan adopted the rule of reserving rights hi certain bays whose depth was 
three times as great as their width at entrance.” 

The determination of what constitutes a territorial bay, has, like the width 
of the marginal sea, long called for international agreement. As early as 1894 
the Institute of International Law proposed a general twelve-mile entrance 
rule. The Harvard Research Draft Convention on Territorial Waters proposed 


"“For details of the award, see Scott, Hague Cowl Reports, pp. 141®.; Fenwick. 
Cases, £15; Hudson, Cases, 406. 

84 Jessup, op, at., 438. 

88 See Hackworth, Digest, I, 708. 

88 See Jessup, op. cit., 397. 

8rSee T. W. Balch, “Is Hudson Bay a Closed or an Open Sea?”, Am. Journal, Vol. 6 
(191J), 409-4591 Vol. 7 (1913), S46-S6S- 

For general comment on the territoiiality of bays, see Sir C. Hurst, “The Territoriality 
of Bays,” British Tear Book, 1923-1923, p. 42. 

8* Martens, iVouv. ree, gin., XX, 466. 

9 " Ibid., 2e ser., IX, SS6. 

Ibid., XIV, 77. 

Am. Journal, Vol. 2 (1908) . Supp , 274 
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in 1929 that: “The seaward limit of a bay or river-mouth the entrance to 
which does not exceed ten miles in width is a line drawn across the entrance.” 

Where the entrance exceeds ten miles the line is to be drawn across the bay 
or river mouth where the width of one or the other first narrows to ten miles. 

The Hague Codification Conference of 1930 was unable to reach an agree- 
ment upon this as upon other aspects of the general problem of territorial 
waters.’* 

Where the maritime boundary comes into contact with a strait separat- n. Teiri- 
ing the territory of a single state, it is governed by the same principles that 
control bays and gulfs. In general, if the strait is less than six miles in width 
its waters are territorial waters subject to the exclusive jurisdiction of the 
state; although in a number of cases custom has given a prescriptive title 
to territorial sovereignty over straits greater than six miles in width.’® The 
Great Belt of Denmark, being of an average width of ten miles, is part of 
the territory of Denmark, so that the two parts of the state, east and west 
of the Belt, form continuous territory. So also the Bosporus and the Dar- 
danelles are territorial waters of Turkey; while the Strait of Kertch, con- 
necting the Sea of Azov with the Black Sea, is Russian. The United States 
and Canada claim territorial sovereignty, divided by the middle 
boundary-line, over the Strait of Juan de Fuca, which has an average width 
of fifteen miles. Chile claims territorial jurisdiction over the Straits of Ma- 
gellan. It should be noted that the question of territorial jurisdiction over 
straits is closely associated with the more important question of the servi- 
tudes upon such waters by which freedom of navigation is secured for the 
commerce of all nations.’* Consequently in certain cases, such as those of 
Long Island Sound and the Strait of Solent, where the strait does not form 
an international highway, third states have been indifferent to the asser- 
tion of territorial claims by the state in possession of the land on both sides. 

The student of constitutional law may compare such cases as that of the ship Rex, 
involving the prosecution by the State of California of persons maintaining a gambling 
ship anchored in Santa Monica Bay beyond the three-mile limit measured from the shore, 

The court held the waters of the bay to be territorial waters, with jurisdiction extending 
three miles beyond a line drawn from headland to headland. See Am, Jotirnal, Vol. 34 
(1940). 143 - 

T a Compare Art. 8 , Harvard Draft, and Comment, 

See below, p. 395. 



CHAPTER XX 


Restrictions Upon Jurisdiction Over Territory: 
Easements and Servitudes 

V Scivi- Thus far the jurisdiction of a state over territory has been discussed as if 
lefined ft implied a right of absolute political control, whether over land, water, or 
air. This is, in fact, the normal situation. Territorial sovereignty or jurisdic- 
tion carries with it a presumption of exclusive rights of use and disposal of 
the object over which sovereignty is exercised. Nevertheless, by exception, 
the jurisdiction of a slate over its territory may be subject to restrictions in 
favor of other states without encroachment upon the formal sovereignty of 
the state whose jurisdiction is thus restricted. These restrictions upon terri- 
torial jurisdiction have, by the analogy of similar restrictions long known to 
municipal law, been designated as “servitudes”; and they may be defined 
as obligations on the part of the state in possession of the territory to permit 
a certain use to be made of it by or in favor of another state or states. The 
corresponding right on the part of the other state to make such use of the 
territory of the first state may, for convenience, be designated as an “ease- 
ment”; ' but it should be noted that the latter term has not yet found its 
way into international law. The term “servitude” and the object indicated by it 
have now obtained recognition in international law; but there is still no 
general agreement as to the restrictions that may properly be designated as 
servitudes or as to the legal character of the limitations they impose upon 
the state subject to them.^ 

.egal To what extent do servitudes limit, if at all, the formal sovereignty of the 

ItvUudes subject to them? Do the privileges they grant to other states imply a 

corresponding limitation upon .the jurisdiction of the state in the area in- 
volved, or are they to be strictly construed so as to impose only those limita- 
tions williout which the particular privilege could not be enjoyed? In the 

The term “easement" is, in municipal jurisprudence, more strictly limited to the special 
group of servitudes granting rights of way, the use of water, etc. Holland, Juris^riiAence, 
8th ed, p. ig6. A broader meaning is, however, attached in common legal use 
, ‘ The whole question of servitudes is contentious. Hall and Oppenheim are perhaps 

the chief suppoiters of the theory among the English jurists Mote lecently McNair takes 
the view that “the application of the lerminolo^ and conceptions of the Roman law of 
servitudes to such treaty restrictions upon territorial supremacy is regietlable, and that 
the effect of these restrictions can usually be achieved by means of the application of 
other and less controveisial piindples.” Oppenheim, Int. Law, 4th ed., p. 430, n i The 
same point of view is expressed in "So-called State Servitudes,” British Year Book, VI 
(1925), nr. For a general survey of the views of jurists and of the development of the 
theory, see Reid, International Servitudes in Law and Practice, Part I; F. E. Potter, 
"The Doctrine of Servitudes," Am.^ Journal, Vot. 9 (1913), 627; j. B. Scott, ed., Inteina- 
tional Servitudes; Lauterpacht, Private Law Souices and Analogies of International Law, 
pp. 119 ff. ; VSU, Servitudes of Inter national Law. 
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Northeastern Fisheries Arbitration the United States attempted to set forth 
the conception of a servitude as carrying with it a right of administrative 
control on the part of the state in whose favor it existed. But the argument 
was rejected by the arbitration tribunal as contrary to the modern principle 
of sovereignty.^ As a general rule a servitude is an obligation attached to the 
territory as such, giving rise to a corresponding right in rem, so that the 
transfer of the territory from one state to another must be made subject to 
the rights of the third state.* For the same reason servitudes aie generally 
perpetual obligations. It may be convenient to note the distinction made in 
municipal jurisprudence between a “real” servitude, which is a burden im- 
posed upon a piece of land not for the benefit of any individual as such, but 
for the benefit of another adjoining piece of land, and a “personal” servitude, 
which is a burden imposed upon movable as well as immovable property for 
the benefit of a particular individual. “ It would seem that a lease of land, 
such as the lease of Guantanamo from Cuba by the United States, or the lease 
of the Canal Zone from Panama,” is properly not to be classed as a servitude, 
since the lessor stale loses possession and use of the land by the lease, 
although it retains formal sovereignty over it. 

A distinction should be observed between customary or prescriptive servi- 
tudes, created as a result of long-continued usage, and conventional or con- 
tractual servitudes created by express agreement between the parties. In both 
cases the servitude imposed may be in favor of a single state or of third 
states in general. Again, a particular servitude, such as the obligation to grant 
a right of innocent passage through territorial waters, may be one to which 
all states in general are subject and of which all states alike may enjoy the 
benefit. Where this is the case, it has been questioned whether the general 
restriction should properly be called a servitude. Usage is too recent to decide 
the point, but convenience would seem to justify the application of the term 
in such cases. So long as international law recognizes no common rights of 
all nations to the use of other property than the high seas, general restrictions 
upon national territorial property can, it is submitted, be more easily ex- 
plained as servitudes than in any otlier way. 

Until the nineteenth century navigable rivers as highways of commerce B. Genei 
were almost without exception subject to the complete territorial jurisdiction 
of the single state in possession of both banks, or of the two states in posses- 
sion of the opposite banks. Grotius argued on abstract principles in favor of and the 
freedom of navigation for all states on rivers as well as on the high seas.’ 

Vattel, however, while asserting a right of innocent passage for third states 
upon territorial rivers, designates the right as an “imperfect’’ one which for 
“good reasons" might be denied by the riparian owner or owners.® It was 

” See Awaid, sub Question I. Scott, Hague Court Reports, pp. 141, 156. Below, p. 403. 

* See Oppenheim, International Law, I, § 207. 

” See Holland, Jurisprudence, 8th ed., pp. 194 fi 

® See above, p. 368. 

^ De jure belli ac pads. Eng. trans,, Bk II, Chap II, $ XIII. On the special topic see 
Reid, op. cit., Chap. XIV. 

s Dtoit de gens, Eng. trans , Bk. II, §§ 123, 127, rag. 
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not until the Treaty of Paris in 1814, and the Final Act of the Congress of 
Vienna in 1815, that these theoretical rights of mankind were translated into 
definite legal rights in respect to particular rivers. The Rhine and the 
Scheldt had been proclaimed by the Treaty of Paris to be open to navigation 
from the point at which they became navigable to the sea; and this freedom 
was confirmed by the Treaty of Vienna and extended to the Main, the 
Moselle, and the Meuse from the point where each of them became navigable 
to its mouth.® A commission was appointed to act in tlie name of the riparian 
states in the execution of the provisions relating to the navigation of the 
rivers. The articles of this agreement, while apparently opening the rivers 
designated to the commerce of all nations, were at times narrowly interpreted 
as conferring common rights of navigation only upon the riparian states. 
In 1856, following the Crimean War, the Treaty of Paris applied to the 
Danube the principles laid down by the Congress of Vienna, and a second 
international commission was created to prepare and administer regulations 
for the navigation of the river.^® A new treaty was entered into in 1883, 
creating the famous Mixed Commission of the Danube, an administrative 
body of a unique character in that it appeared to possess a degree of interna- 
tional personality, having the power to reach decisions by a majority vote 
and to impose and enforce penalties for the violation of its regulations.” 
Following the separation of Belgium from Holland in 1831, the Scheldt, 
which had been internationalized in 1815, became nationalized to the extent 
of a concession by the Treaty of London of 1839 to Holland to levy tonnage 
duties upon vessels coming to and leaving Belgian ports. These tolls were, 
however, abolished in 1863 by means of a treaty between the two states 
providing for their capitalization at a fixed sum.’® 

Beginning in the second half of the nineteenth century, rapid progress was 
made in opening up to the commerce of the world the boundary rivers of 
North and South America. The controversy over the navigation of the 
Mississippi began with a demand on the part of the United States in 1792 
for a joint right of navigation with Spain, then in possession of both banks 
at the mouth of the river. The demand was met by the treaty of 1795,’“ the 


» Arts. CVIII-CXVI. See Br. and For. State Papers, II, 7, sa-S 3 : Martens, Nom. tec., 
II, 427; Hcrtslet, Map of Europe by Treaty, I, ao8. On the general subject of interna- 
tional rivers, see Chamberlain, The Rdgime of the International Rivers: Danube and 
Rhine; Ogilvie, International Waterways; C. Dupuis, “Libert6 des voies de communica- 
tions,” Recueil des Corns, Vol. 2 (1934 — ^I), 128, 219. See above, pp. igg ff. 

^“Arts. XV -XVIII. See Br. and For. State Papers, XLVI, 8, 12; Martens, Nouv. rec. 
gin., XV, 776; Hertslet, op. cit., 11 , 1250. Sec above, p. 200. 

'^^Br. and For, State Papers, LXXIV, 20; Hertslet, IV, 3104; Sayre, Experiments in 
Int. Administration, Chap. IV. See also Articles LII, LIII of the Treaty of Berlin of 
1878, relating to the navigation of the Danube and to its neutralization in time of war. 

Brit, and For. State Papers, LIII, 8, ij. Following the treaty the United States 
entered into a separate convention with Belgium for the extinguishment of the Scheldt 
dues. See Treaties and Conventions, I, 75, where the text of the Netberlauds-Belgium 
treaty is also given. 

The king of Spain agreed that the navigation of the river "shall be free only to his 
subjects and the citizens of the United Slates, unless he should extend this privilege to the 
subjects of other powers by special convention.” Art. IV ; Treaties and Conventions, II, 
1640. 
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relevant article of which lapsed when the river became nationalized liy the 
subsequent acquisition by the United States of Louisiana and the Floridas.’ * 
After persistent efforts on the part of the United States, and in return for the 
concession of special privileges to British subjects in respect to the naviga- 
tion of Lake Michigan, the navigation of the St. Lawrence was finally opened 
to the vessels of the United States by the Reciprocity Treaty of 1854.^® The 
treaty terminated upon notice given by the United States in 1866, and a 
new agreement was reached in the Treaty of Washington of 1871, which 
provided that the river, from the point where it ceased to be the interna- 
tional boundary, should “forever remain free and open for the purposes of 
commerce to the citizens of the United States.” At the same time it was 
provided that the Yukon, Porcupine, and Stikine rivers in Alaska should be 
open to the commerce of British subjects.^® A more recent boundary conven- 
tion of January ii, 1909, opened up to the joint use of the citizens of both 
countries all the navigable waters forming part of the boundary between the 
United States and Canada.'^ The Rio Grande, on becoming a boundary river 
after the admission of Texas into the Union in 1845, was by customary law 
open to the vessels of both countries; but a special agreement with Mexico 
was necessary to permit the United States to obtain access to the Gulf of 
California through the waters of the lower Colorado River.^® It should be 
noted that the negotiations preceding the opening of these and other rivers, 
although attended in some cases by an assertion of rights under international 
law, resulted in the conclusion of definite contractual agreements which 
avoid mention of general principles and confine the privileges granted to the 
citizens of the contracting states.^” 

The opening of the important South American rivers to international com- 
merce was accomplished upon a more liberal basis. Their geographical loca- 
tion rendered them particularly susceptible to the claim of common rights 
of navigation for a number of states. In 1852 the Argentine Confederation 
opened the Paranfi and the Uruguay not only to the navigation of the ripa- 
rian states, but to the merchant vessels of other nations as well. In 1858 
Bolivia, being in possession only of the upper waters of the Amazon and La 
Plata rivers, announced in a treaty with the United States that it was ready 
to regard them as “highways or channels opened by nature for the com- 


i* It should be noted that the United States had agreed with Great Britain, by Art. 
VIII of the treaty of 1782-1783, that the Mississippi, “from its source to the ocean, shall 
forever remain free and open to the subjects of Great Britain and the citizens of the 
United States.” The right thus acknowledged to Great Britain was, however, based upon 
an inaccurate assumption that the river had its source in British territory, and it accord- 
ingly was lost when the mistake was discovered in the subsequent survey of the boundary. 
See Moore, Digest, I, § 130. 

Art. IV. See Treaties and Conventions, I, 668. 

Art. XXVI. See Treaties and Conventions, I, 700. 

Ibid., Ill, 2607. For the problem of the proposed Great Lakes — St. Lawrence Water- 
way, see Hackworth, Digest, I, 605. 

Art. IV, treaty of 1848. See ibid., I, 1107, 

' ® The practice of the United States is summarized by Hyde, Int. Law, I, § 165. Com- 
pare R. E. Bacon, “British and American Policy and the Right of Fluvial Navigation,” 
British Tear Book, XIII (1932), 76. 
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merce of all nations.” Brazil resisted for some lime the pressure brought to 
bear upon it, but in 1867 the government by unilateral decree opened the 
Amazon to the vessels of all nations.®^ Shortly after, in 1869, by unilateral 
decree Venezuela opened the Orinoco River and its branches to the com- 
merce of all nations, although several restrictions upon international com- 
merce were later imposed.®” The important African rivers, the Congo and 
the Niger, were by the Final Act of the Berlin Conference of 1885 opened 
to the free navigation of “the merchant ships of all nations equally,” not 
only in respect to ships coming from the open sea but in respect to the 
coasting trade as well, and at the same time the provisions of the treaty were 
announced as henceforth forming “a part of the international law.” A 
special international commission was appointed to exercise administrative 
control over the observance of the regulations provided for in the treaty.®^ 

In the Treaty of Versailles an effort was made to grant to Poland and 
Czechoslovakia advantages of navigation which would facilitate their access 
to the ocean.®' But the servitudes created were not limited to these two states. 
The Elbe and the Ultava, connecting Prague with the sea, the Oder from 
the point of its confluence with the Oppa, the Niemen from Grodno to the 
sea, the Danube from Ulm, as well as “all navigable ports of these river 
systems which naturally provide more than one state with access to the sea,” 
together with lateral canals and channels forming connecting links, were 
declared to be international, i.e., open to the vessels of all nations upon a 
footing of equality with the vessels of the riparian state. A special concession 
was made to vessels of the Allied and Associated Powers of the right to enjoy 
in German ports and on inland navigation routes the same privileges enjoyed 
by German vessels in respect to the transportation of both goods and pas- 
sengers. A temporary administration of the new international waterways was 
provided for, to be followed by the adoption of a general convention which 
was to be submitted to the League of Nations for approval. Separate interna- 
tional commissions were also created for the administration of the regulations 
governing the navigation of the designated rivers.”® Special provisions were 
adopted enlarging the personnel and powers of the Rhine Central Commission, 
as well as regulating the hydrotechnical use of the waters of the Rhine and 
the conditions under which a Rhine-Danube and a Rhine-Meuse navigable 
waterway might be constructed. 

The new Danube Statute of 1921 proclaimed that navigation on the 
Danube was “unrestricted and open to all flags on a footing of complete 

2 ® Art. XXVI. See Treaties and Conventions, 1 , 113. 

Moore, Digest, I, §131 

“Moore, Arbitrations, II, i6g6; Digest, I, § 131. 

*® Preamble; Arts II, XIII-XXXV See Br. and For State Papers, LXXVI, 4. 

See Sayre, Experiments in International Administration, pp. 84 fi. 

Arts. 331 ff. 

®® For the International Commission of the Elbe, see Convention Instituting the 
Statute of Navigation of the Elbe, February as, 1922 Am. Jomnal, Vol. 17 (1923), 
Supp., 22/. For the International Commission of the Oder, see Hudson, Woild Court 
Reports, II, 609, where the judgment of the Feimanent Court of International Justice in 
respect to the jurisdiction of the Commission may be found. 
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equality over the whole navigable course of the river, that is to say, between 
Ulm and the Black Sea.” The existing European Commission of the Danube 
was continued, its jurisdiction extending over that part of the river known 
as the “maritim,e Danube,” from Braila to the Black Sea; and a new “Inter- 
national Commission” was created with jurisdiction over the navigable fluvial 
Danube between Braila and Ulm.®^ Special provision was made for the settle- 
ment of disputes between the Commissions and the separate riparian states, 
with the right of appeal to the Permanent Court of International Justice in 
certain cases.®* 

More comprehensive in its provisions was the reciprocal servitude of free The 
navigation created by the General Convention and Statute on the Regime of cSnventi< 
Navigable Waterways of International Concern, signed at Barcelona in 1921, 
by which the contracting powers agreed mutually to accord “free exercise of 
navigation” on those parts of navigable waterways under their sovereignty 
specified in the convention. An additional protocol, signed the same day, 
provided that, on condition of reciprocity, all their navigable waterways or all 
their "naturally navigable” waterways might be opened to commerce.®* 

In the treaties following the second World War the satellite states border- 
ing the Danube agree individually that: “Navigation on the Danube shall 
be free and open for the nationals, vessels of commerce, and goods of all 
states, on a footing of equality in regard to port and navigation charges and 
conditions for merchant shipping. The foregoing shall not apply to traffic 
between ports of the same state.” Nothing is said with respect to the con- 
tinuance of the functions of the European Commission and the International 
Commission. 

It is doubtful whether international law can be said to have recognized The flow ( 
any servitude corresponding to that existing in civil and common law in the 
form of a right to the uninterrupted flow of streams and rivers. Conscious 
of the possession of the traditional rights of sovereignty, states in possession 
of the upper waters of a river have not recognized any general obligation to 
refrain from diverting its waters and thereby denying to the states in posses- 
sion of the lower waters the benefits of its full flow. Such restrictions as have 
been recognized have been in every case the result of treaty stipulations. The 
controversy between the United States and Mexico over the diversion by the 
former of the upper waters of the Rio Grande for purposes of irrigation was 

“’’For the text of the Statute, see Am. Journal, Vol. 17 (1923), 13. See, in general, 
Chamberlain, op. oil., 47 fl.; L. B. Wchle, “International AdminUtiation of European 
Inland Wateiways,” Am. Journal, Vol. 40 (1946), 100, 107; J. Blodszewski, “Le Regime 
international du Danube,” RecueU des Cours, Vol. ii (1926 — I), 257-339. See above, 
p. 200. 

In an Advisory Opinion (B 14) given in' 1927, the Permanent Court of Interna- 
tional Justice held that the European Commission had not only technical powers to keep 
the navigation of the Danube open but judicial powers as well, in order to enable it to 
impose effective sanctions for the enforcement of its decisions. Hudson, World Court 
Reports, II, 140. See, however, in this connection, the agreement of 1933. Hudson, Int. 
Legislation, VI, 364. 

2’ Lcogiis 0/ Nations Treaty Series, No. 172, VII, 36, Hudson, International Legisla- 
tion, I, 638; . 4 m. Journal, Vol. is (1921), Supp., 151. 

“i® For example, Art. 36, Tieaty with Rumania. 
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settled in 1906 by the conclusion of a treaty for the equitable distribution of 
the waters of the river. The United States agreed to deliver to Mexico an- 
nually a specified number of cubic feet at a given point on the river, dis- 
tributing the delivery through the year according to a fixed schedule.®^ 

An important convention was concluded between the United States and 
Great Britain in igog regulating the use of the boundary waters between 
the United States and Canada. It was provided that each state, while re- 
taining jurisdiction over the waters on its side of the line, should grant to 
parties on the other side of the line, if injured by any interference or diversion 
of waters, the same rights and legal remedies as if the injury took place on the 
first side. Moreover, the parties agreed not to obstruct or divert the waters 
in the future without the approval of an international joint commission es- 
tablished by the convention, a majority of whose members should have 
power to render a decision.® ® 

Special provisions with respect to the diversion of the upper waters of the 
Rhine were inserted in the Treaty of Versailles of 1919. France was given 
the right to take water from the Rhine to feed navigation and irrigation 
canals or for any other purposes, and was to have exclusive right to the power 
derived from hydrosratic works (“works of regulation”) on the river, subject 
to a fixed payment to Germany in money or water-power. The same rights 
were to be accorded on demand to Switzerland in respect to that portion of 
the river along its boundary.®® 

S'*- Treaties and Conventions, I, izoa. On February 3, 1944, a new treaty was signed 
between the United States and Mexico “Relating to the Utilization of the Waters of the 
Colorado and Tijuana Rivers and of the Rio Grande from Fort Quitman, Texas, to the 
Gulf of Mexico.’’ The waters of the rivers are allotted between the contracting states, 
and the United Stales agrees to deliver specific quantities of water to Mexico. For the 
text of the treaty, accompanied by an historical survey, see Documents on Am. Foreign 
Relations, VI, 547. For comment, see F. B, Clayton, “United Statcs-Mexican Water 
Treaty," Department of State Bulletin, Vol. XII, 71. 

Treaties and Conventions, III, 2607. For the application of this treaty in the contro- 
versy between Canada and the United States over the level of the Great Lakes, see below, 
P . 194 - 

The student of United States constitutional law may compare profitably the decision of 
the Supreme Court in the case of Kansas v Colorado, 206 U. S. 46 (1907), in which the 
court held, in a suit brought by Kansas to restrain Colorado from diverting the waters 
of the Arkansas River for irrigation purposes, that the diversion was not sufficient in 
amount to injure perceptibly property lying along the lower valley. For a summary of 
the case, sec Scott, Judicial Settlement of Controversies between States of the American 
Union, pp. 4318, In the case of Wyoming v. Colorado, 239 U. S. 419 (1922), dealing 
with the diveision by Colorado of the upper waters of the Laramie River, the court en- 
joined the defendant from diverting moic than a fixed number of acre-feet of water per 
year. Fenwick, Cases, S40. Compare also the decisions in Connecticut v. Massachusetts, 
282 U. S. 660 (1931) ; New Jersey v. New York, 283 U. S. 336 (1931) ; and Arizona v. 
California, 283 U. S. 423 (1931). Fenwick, Cases, 331 n. i, 264 n. i. 

Art. 338. In connection with the constructive development of the law, it may be 
observed that the Institute of International Law, at its meeting at Madrid in 1911, adopted 
a draft code covering the regulation of international streams and rivers from the point of 
view of available water-power for industrial and agricultural purposes. Resolutions, p. 
16S. On the general subject, see Smith, The Economic Uses of International Rivers. 

In 1933, at the International Conference of American States, held at Montevideo, a 
resolution was adopted relating to the Industrial and Agricultural Use of International 
Rivers, in accordance with which riparian states have the exclusive right to exploit the 
margin which is under their jurisdiction of the waters of international rivers, subject to 
the condition that in exercising this right no injury be done to the neighboring state on 
the margin subject to its jurisdiction. The United Slates refrained from signing the 
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In connection with the transfer by Italy to France of the plateau of Mont 
Cenis and of the Tenda-Briga district, France is required to supply to Italy 
adequate quantities of water for hydroelectric purposes as well as of electric- 
ity. In connection with the transfer by Italy to Yugoslavia of a part of 
Gorizia, the obligation was imposed upon the two parties to supply water 
mutually from adjacent water systems. 

Territorial bays do not appear to be subject to any general servitude in 
favor of third states. But in so far as passage through them may be a con- 
dition of access to ports of the territorial state, foreign vessels enjoy the 
same privilege, or perhaps limited right, to their use which they enjoy in 
respect to admission to the port itself. By reason of their geographical con- 
figuration, territorial bays cannot form a highway of commerce with third 
states, except in the rare case where the boundary-line between two states 
happens to run through the bay. Should this happen, the territorial waters 
of each state are subject to a right of innocent passage on the part of vessels 
of third states seeking access to the ports of one or other of the two states. 

No question of a right of passage on the part of third states has arisen in 
connection with inland lakes, such as Lake Michigan,®* and landlocked seas, 
such as the Sea of Azov, which are wholly surrounded by the territory of a 
single state. But if such a lake or sea should form the boundary between 
two or more states, as in the case of Lake Constance, the territorial waters 
of each of the riparian states are subject to a servitude permitting innocent 
passage on the part of the other riparian states. The coasting trade, from 
port to port of one of the riparian states, is, however, generally reserved 
to the vessels of the respective states. Four of the five Great Lakes, i.e., 
Superior, Huron, Erie, and Ontario, although not absolutely landlocked, 
being connected with the sea by artificial waterways, are regarded in inter- 
national law as such and are subject to the exclusive territorial jurisdiction 
of the two states whose boundary runs through them. Each state enjoys 
a right of use of the lakes in their entirety for purposes of navigation, while 
fishing rights on either side of the water boundary are reserved to the respec- 
tive countries. In the case of United States v. Rodgers,®® the Supreme Court 
held that a crime committed upon an American vessel in the Detroit River 
connecting Lakes Huron and Erie was committed upon the “high seas” within 
the scope of that term as used in Revised Statutes § 5346, defining the places 
within which federal criminal jurisdiction should be operative. There was, 

resolution on the ground that it was not sufficiently comprehensive to meet the practical 
problems presented. Int. Confeiences of American States, 1933-1940, pp. 88, 106 

In 1937 the Permanent Court of International Justice, in the case of the Diversion of 
Water from the Meuse, between Belgium and the Netherlands, interpreted a treaty of 
1863 between the two states so as to accomplish what the court believed to be the orig- 
inal purpose of the treaty, an equitable diversion of the waters of the river through 
certain canals in Belgium with least disturbance to other uses of the river. Publications 
of the Court, Scries A/B, No. 70, For comment, see M. 0 . Hudson, Am. Journal, Vol. 31 
(1937). 14; Vol. 32 (1938), 1. 

By special agreement between the United States and Great Britain, Art. I of the 
convention of January ii, 1909, a right of na^'igation on Lake Michigan was granted to 
Canadian inhabitants and their vessels. Treaties and Conventions, III, 2607. 

150 U. S. a-fo (1893). Hudson, Cases, 419; Moore, Digest, I, 670. 
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however, no suggestion in the decision that the waters in tiuestion were not 
subject to the territorial jurisdiction of Great Britain and the United Stales 
exclusively. 

With respect to the right of riparian states to the natural level of a lake 
or inland sea, the principle appears to be the same as that governing the 
flow of rivers, namely that no one of the riparian states may utilize the water 
of the lake so as to lower its level substantially to the injury of the other 
states. In 1925 the Supreme Court of the United States issued an injunc- 
tion against the Sanitary District of Chicago, restricting the diversion of 
the waters of Lake Michigan and requiring the construction of a sanitary 
waste disposal system which would permit the enforcement of a sharper 
restriction at a later date.®® In a series of separate suits brought by Wiscon- 
sin, Michigan, and other States against Illinois,®^ decided in 1929, the Su- 
preme Court of the United States held that the complainants were entitled 
to an injunction to stop the diversion of water caused by the drainage canal 
which had the effect of lowering their levels on the Great Lakes, except for 
the small part necessary to keep up navigation in the Chicago River.®® 

A special problem is presented when a lake or sea is not wholly land- 
locked, being connected with the open sea by a narrow navigable strait. 
Where, as in the case of the Sea of Azov, the body of water is wholly sur- 
rounded by the territory of a single slate, it remains in the class of inland 
lakes. But where it is surrounded by the territory of more than one state, 
practice would appear to indicate that the lake or sea is not only open to 
the commerce of the slates bordering its shores, but is open to the commerce 
of other nations as well. At the same time, it apparently loses its territorial 
character. When Russia obtained a foothold upon the shores of the Black 
Sea in 1774, not only was the former exclusive jurisdiction of Turkey shared 
by Russia but the territorial waters of both powers were, by a series of 
treaties, opened to third states for purposes of commerce and trade.®® By 
1878, when Rumania and Bulgaria also became riparian states, the Black 
Sea came to be regarded as part of the “open sea.” In spite of occasional 
efforts on the part of the riparian powers to close it to foreign warships in 
time of war, the Baltic has remained an open sea. 

There is a well-established servitude imposed upon the marginal sea 
along the coast of maritime states, by which the ships of every nation enjoy 
a right of innocent passage through such territorial waters. The enjoyment 

®® Sanitary District of Chicago v. United States, 266 TJ, S, 405 (1925). 

®'' ajS U. S. 367 (i 939 )- Fenwick, Cases, 545. _ 

In keeping with the principles of equity relief the decree was framed so as to allow 
the Sanitary District a reasonable Ume within which to provide another means of dis- 
posing of the sewage. For the point of view of the interests of Canada in the divcision, 
see H. A. Smith, “The Chicago Diveraon,” British Year Booh, X (1929), 144. 

®<* The limitation imposed by the Great Poweis upon Russia in 1856, forbidding the 
admission of vessels of war into the Black Sea, is to be classed as a special rather than 
as a general negative servitude. The terms of the treaty were general, but they were in 
reality directed principally against Russia. See Treaty of Paris, Ail. XI. Hertslet, 0*. eft., 
n, laso. 

•*“ Such is the view of Oppenbeim, International Law, I, § 181, and of other publicists, 
although the language of diplomatic documents is ambiguous. 
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of this right may be conditioned upon the observance of special regulations 
laid down by the littoral state for the protection of navigation and the exe- 
cution of municipal laws relating to customs, quarantine, and other local 
interests. There is a difference of opinion among writers as to whether 
the marginal sea is open to the innocent passage of foreign warships. “ As 
a matter of practice, foreign men-of-war regularly make use of these ter- 
ritorial waters in time of peace when their voyage to their lawful destination 
is shortened or facilitated by it, but permission is requested when they wish 
to enter the ports of another state. In time of war belligerent states may 
undoubtedly take such measures as are called for by self-defense, not only 
to exclude neutral warships from passage through the marginal sea but, if 
necessary, neutral merchant ships as well. On the other hand, neutral states 
may take similar measures with respect to belligerent warships, in order to 
ensure that no occasion for the commission of hostilities shall arise.*® 

Straits connecting territorial bays and seas with the open sea are governed 
by the same rule as the territorial bay itself. There is, therefore, no definite 
servitude imposed upon the Strait of Kertch,** connecting the Sea of Azov 
with the Black Sea, nor upon the Strait of Juan de Fuca connecting Puget 
Sound with the ocean, although in the latter case the boundary between 
the United Stales and Canada runs through the strait.*' The only problems 
of any considerable difficulty are those that have arisen in connection with 
straits connecting one open sea with another. By immemorial custom, sanc- 
tioned by a succession of treaties, the powers of Europe acquiesced in the 
collection by Denmark of tolls levied upon vessels passing through the 
Danish Sound and the two other narrow passages connecting the Nortli Sea 
with the Baltic. In 1853 the United States announced its purpose to press to 
a conclusion its earlier protest against the collection of these Sound Dues, 
with the result that in 1857 they were abolished by Denmark in consideration 
of the payment by the parties interested of a total sum equivalent to the 
capitalization of the cost to Denmark of maintaining lights and buoys for the 
safe navigation of the waters in question.*® Perhaps the best precedent 
illustrating the easement of innocent passage enjoyed by all states through 
straits connecting open seas is to be seen in the declaration of Chile and the 
Argentine Republic in 1881, following the protest of the United States in 1879 
that it would not tolerate exclusive claims by any nation whatsoever to the 
Straits of Magellan and would hold responsible any government that under- 
took to lay any impost or check on United States commerce through the 
straits. The treaty of 1881 between the two stales provides that “Magellan’s 

Oppenheim, International Late, I, § i88. Ait. 14, Harvard Draft, Territorial Waters, 
lays down the debt ol innocent passage through the marginal sea, but limits it to com- 
mercial vessels. Compare Arts. 4 and la of Annex to report of the Second Committee of 
the Conference for the Codification of International Law, 1930. Am. Journal, Vol. 24 
(1930), Supp., 339. 

*2 See below, Chaps. XXXII, XXXIII. 

48 See above, p. 383. 

44 See above, p. 383. 

48 Moore, Digest, I, § 134. 
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Straits are neutralized forever, and free naviRation is guaranteed to the flags 
of all nations.” 

The status of the Dardanelles and the Hosporus has been regulated by 
a series of international conventions having principally in view the political 
object of maintaining the integrity of Turkey but incidentally the economic 
object of opening the straits to the merchant marine of all nations.''^ These 
bodies of water were the arena of sharp diplomatic conflicts during the 
nineteenth century, Russia seeking to control them in the alleged interest 
of self-defense and commercial freedom and Great Britain, supported by 
other Great Powers, seeking to check the threatened advance of Russia^' 
toward Constantinople and the dominance by that country of the Balkaiw' 
states and the eastern Mediterranean. The successive agreements concluded 
by the Great Powers must be read in connection with the status imposed 
at the same time upon the Black Sea.*® 

As early as 1809 Great Britain, in concluding with Turkey the Treaty 
of the Dardanelles, recognized the “ancient rule of the Ottoman Empire” 
excluding foreign ships of war from the straits. More formal recognition 
of the same rule was accorded by the signatory powers of the Convention 
of London in 1841. At the close of the Crimean War the Treaty of Paris 
in 1856 revised the convention of 1841,'® expressly confirming the right of 
the sultan to exclude warships from the straits, but permitting the passage 
of light cruisers put at the service of the foreign embassies or engaged in 
protecting the freedom of navigation of the Danube. In consequence of the 
repudiation by Russia in 1870®® of the binding force of the Treaty of Paris 
in respect to the exclusion of Russian warships from the Black Sea, the 
Treaty of London in 1871, while continuing tlie general exclusion of war- 
ships from the straits, gave power to the sultan to make an exception in 
time of peace in favor of the vessels of war of friendly and allied powers, if 
necessary to secure the execution of the terms of the treaty of 1856.“ 

Later events indicated that the problem of the straits had not yet been 
solved. In 1902 Turkey yielded to the request of Russia that a number of 
torpedo-boats be allowed passage on condition that they should be dis- 
armed and fly the merchant flag. Again, in 1904 two vessels of the Russian 
volunteer fleet passed through the straits disguised as merchant vessels and 

Ibid., loc. cit. The use of the terra “neutralized" in this connection apparently indicates 
no more than an intention on the part of the contracting powers lo warn third stales 
against the commission of hostilities within the said waters. Warships are allowed free 
passage upon implied acceptance of the condition that no act of hostility be performed, 
The phrase “neutralized and internationalized’* better describes the situation. In the case of 
the Bangor (1916) Probate 181, the British court held, obiter, that Chile might regard 
the waters as strictly territorial in time of war, but that a capture within such waters 
was valid as between the belligerents. Fenwick, Casa, 523; Hudson, Cases, 402. 

The historical evolution of the status of the straits is given in Phillipson and Buxton, 
The Question oj the Bosporus and Dardaneiles, Part II; H. N. Howard, “Problem of the 
Turkish Straits,” Department of Slate Bulletin, Vol. XV, 790. 

See above, p. 394, n. 39. 

*0 Art. 10 and the annexed Straits Convention, 
so See below, pp. 455 ff. 

51 The United States, not being a party to the several treaties, acquiesced only under 
protest in the exclusion of its warships from the straits. 
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were then converlcd into warships. In addition to these efforts of Russia 
to break through the restrictions imposed upon her, llicre was complaint 
on the part of neutral states when the straits were temporarily closed to 
their merchant ships by Turkey in 1912 during the war with Ttaly/'^ 

Accompanying the treaty of peace between the Allied and Associated 
Powers and Turkey, a separate Straits Convention was signed on July 24 , nf loa 
1923, at Lausanne, in which the contracting parlies proclaimed “the principle 
of freedom of transit and of navigation by sea and by air” through the Straits. 

The new convention abandoned the principle of excluding warships in favor 
^of the principle of admitting all ships alike on condition of observing the 
restrictions laid down in the convention. The convention created along botl 
shores of the Dardanelles and the Bosporus “demilitarized zones” withir 
which no fortifications or military establishments could be maintained. Foi 
the execution of the provisions of the convention a special international 
Straits Commission was constituted at Constantinople to exercise its functions 
under the auspices of the League of Nations and render an annual report to 
that body.”® 

The Lausanne convention was followed by the Montreux Convention of 
1936, in accordance with which the supervision and control of the interna- 
tional commission were set aside in favor of exclusive Turkish sovereignty, 
and Turkey was given the right to remilitarize the SlralLs." ' “The principle 
of freedom of transit and navigation by sea in the Straits” was recognized 
and affirmed. Elaborate provisions were laid down with respect to the passage 
of merchant vessels and warships both in time of peace and in time of war, 
Turkey was given the right, when it considered itself “ihrcalened with im- 
minence of war,” to require that merchant vessels enter the Straits by day, 
and that their transit must be by a route indicated by the Turkish authorities. 

In time of peace the maximum tonnage of foreign naval forces, except Black 
Sea powers, in transit must not exceed 15,000 tons. In time of war, belligerent 
warships must not pass through the Straits except when acting in accordance 
with the collective security provisions of the Covenant of the League of 
Nations, or of a mutual assistance treaty, to which Turkey was a party, 
concluded in accordance with the Covenant. If Turkey should be a bellig- 
erent, or consider itself threatened with imminent danger of war, the passage 
of warships through the Straits was to he left “entirely to the discretion of 
the Turkish Government.” The functions of the International Commission 
established by the Lausanne Convention were transferred to the Turkish 
Government.®® 

•*2 See Holland, The European Concert in the Eastern Question, pp. 224 ff. 

“®For the text of the treaty see 28 League of Nations Treaty Series, p. 115; Am. 
Journal, Vol. 18 (1924), Supp., $31 Hudson, Ini. Legislation, II, 1028. For comment 
upon the convention see E. Turlington, “The Selllemenl of Lausanne,” Am. Jottrnal, Vol. 

18 (1924), 696, 702. 

"^For the text of the convention, see Am. Journal, Vol. 31 (1937), Supp., i. For the 
text of the Protocol on remilitaiization, ibid., 16. 

'■'■For comment upon the Montreux Convention, see H. N. Howard, Dcpailmcnl of 
Stale Bulletin, Vol. XV, 433; D. A. Routh, Survey of Inleniational Affairs, 1936, 384; 

C. G. Fenwick, Am. Journal, Vol. 30 (1936), 701. 
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On October 22, 1946, two British destroyers were struck by mines while 
in innocent passage through the Straits ot Corfu. Great Britain thereupon 
undertook to send mine sweepers into the Straits, in accordance with a deci- 
sion of the International Mine Sweeping Commission. Albania protested 
against the “premeditated violation of its sovereignty.” After sharp diplomatic 
correspondence between the two countries tlie case was referred to the Secu- 
rity Council of the United Nations, which held by a majority vote, on March 
25, 1947, that Albania must have known of the presence of the mines, imply- 
ing responsibility. The Soviet Union, by its veto, made the vote of the 
majority ineffective. Great Britain then proposed that the case be referred 
to the International Court of Justice.'® 

Canals, being artificial waterways, built at the cost of the owner, are not 
subject to the servitude of innocent use as are natural straits. Those which 
are purely internal in character, such as the Chesapeake and Ohio Canal, 
the Erie Canal, and the numerous canals of Holland, Belgium, and France, 
connecting bodies of water one or both of which are not open to the com- 
merce of other nations than the state through whose territory they are 
built, raise no issues of international law.'" They are in tlie class of rivers, 
such as the Mississippi, whose navigation is the exclusive right of the terri- 
torial sovereign. When, however, the canal connects two open seas, the state 
in possession of it may decide, for reasons of its own, financial or otherwise, 
to open the canal to the commerce of otlier nations upon payment of fixed 
tolls and subject to such other conditions as the state may find it necessary 
to prescribe. The Kiel, or Emperor William, Canal, connecting the Baltic with 
the North Sea, having been constructed primarily for strategic purposes, was 
nevertheless thrown open by Germany from 1896 to 1914 to the commerce of 
other nations. But this was no more than a voluntary concession on the part 
of Germany, which retained the right to withdraw the canal from interna- 
tional use at any time. In like manner the Corinth Canal, connecting tlie 
Gulf of Corinth with the Gulf of Aegina, has been opened by Greece to gen- 
eral commerce; but no obligation has been assumed to maintain it open or to 
administer it with reference to the interests of any other nation than the 
owner. 

On the other hand, the two most important interoceanic canals, the Suez 
and Panama canals, have been subjected by the states in control of them 
to a sort of self-imposed servitude, in consequence of which the states of 
the world at large enjoy a privilege, closely approximating to a legal right, 
of innocent use, subject to definite conditions laid down in a formal inter- 
national document. The fortunes of the Suez Canal have been varied. Orig- 
inally built in i86g under a concession from the khedive of Egypt obtained 
by a French stock-company under the direction of Ferdinand de Lesseps, 

fioSee United Nations Weekly Bvlleiin, Vol. 3, pp. 218, 278, 322, 403. Reference to the 
International Court of Justice was recommended by the Security Council on April 9, 
1947, Jbid., 416. 

S’ Except to the extent of possible treaty provisions. See Barcelona Conventions of 
1921, below, pp. 40S1 495. 
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it came partly under the control of Great Britain when that country pur- 
chased, in 187s, the shares of Uie khedive and later came all but noiuiniilly 
under its control when Great Britain assumed a veiled protectorate over 
Eg3T3t after 1883. Great Britain then proposed, in consequence of difficulties 
arising during the revolt of Arab! Pasha, that the canal be neutralized; but 
it was not until October ag, 1888, that the Convention of Constantinople 
was finally signed by Great Britain, France, Germany, Italy, Austria-Hun- 
gary, Russia, Spain, Holland, and Turkey.''® 

This convention represents a definite agreement on the part of the sig- 
natory powers that the canal should be open in time of peace as well as of 
war to the merchantmen and men-of-war of all nations; and, further, that 
in order to ensure such use, especially on the part of men-of-war, the canal 
should be under all circumstances, even if Turkey were at war, immune 
from the commission of hostilities, being treated strictly as if neutral terri- 
tory, No permanent fortifications were to be erected; but the territorial 
sovereign, the sultan or the khedive, could take such police measures as 
might be necessary to defend Egypt and to maintain public order. The 
signing of the convention by Great Britain was accompanied by a reserva- 
tion that the provisions of the convention should apply only in so far as 
they were compatible with the policy of Great Britain toward Egypt duriitg 
the transitional stage through which that country was passing.'"’" In 1904, 
however, in a treaty with France concerning Egypt and Morocco, Great 
Britain gave its formal adherence to the convention."" In doing so Great 
Britain may be said to have recognized a servitude of common use on the 
part of all nations, not only those signatory of tlie convention of 1888 but all 
others which have acquired by the passage of time a prescriptive right to the 
enjoyment of the facilities it offers."’ 

In 1936, in the Treaty of Alliance between Great Britain and Egypt by 
which the independence of the latter slate was formally acknowledged, it was 
agreed that until such time as the parties might agree that the Egyptian army 
was in a position to protect the liberty of the navigation of the canal, Great 
Britain might station forces in the vicinity of the canal."® 

The neutralized character of the canal appears in the fact that during the 
Italo-Ethiopian war, 1935-1936, Great Britain made no attempt to prohibit 
the passage of Italian ships through the canal."® During the first and second 
World Wars there was no question of the use of the canal by belligerent or 
merchant ships of the Central and of the Axis Powers. 


JSr. and For. State Papers, LXXIX, 18; Am. Journat, Vol. 3 (1909), Supp., 123. 
Holland, Studies in International Law, p. 293. 

60 Westlake, International Law, 2d ed., I, 345. 

On the Suez Canal in general, see Hallberg, The Suez Canal; FauchiUe, TraiU, Tome 
I, 2me Partie, 294 S. 

62 See Am. Journal, Vol. 31 (1937), Supp. 77, 88, 92. For comment, see J. Y. Brinton, 
“The Transition Period in Egypt,” ibid,, Vol. 34 (1940), 20S. The validity of the treaty 
remains (1947) a controversial issue between the parties. 

66 See Toynbee, Survey of International ASalrs, 193s, Vol. H, “Abyssinia and Italy,” 
379, n. 1. 
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'(’he 'I'lip iiikTiiational status of the T’anaina Canal is governed by the [imvi- 

Cimir^ sions of the Hay-l’auncefote Treaty between the UniLcd Stales and Great 
Britain, signed November i8, 1901.'” This treaty supersedes the earlier 
Claylon-Bulwer Treaty of 1850,“' by which the same parties agreed that 
neither should ever obtain for itself any exclusive control over the projinsed 
canal by erecting fortifications near it or by occupying or assuming dominion 
over the adjoining country. The canal, when built, was to be protected by 
the contracting parties, who guaranteed its “neutrality,” so that it might 
“forever be open and free.” Other states were to be invited to join “u 
work of such general interest and importance,” which would be maintained 
“for the benefit of mankind, on equal terms to all.” It was not, however, 
found feasible to build a canal under the conditions of joint control thus 
contemplated. The new treaty of 1901 was therefore entered into, per- 
mitting the construction, as well as the regulation and management of the 
canal, under the single auspices of the United States, without, however, 
impairing the “general principle of neutralization” established in the con- 
vention of 1850. Certain definite rules were thereupon adopted “as the basis 
of the neutralization of such ship canal,” corresponding substantially to 
those embodied in the Suez Convention of 1888. These rules contemplate 
two distinct objects: (1) the opening of the canal to the common use of the 
vessels of commerce and of war of all nations on terms of equality and 
(2) the protection of the canal against the commission of acts of hostility by 
belligerents in time of war or its use by belligerents for strategic purpose.s. 
In respect to both these objects difficulties have arisen as to the obligalion.s 
assumed by the United States and Great Britain and indirectly by other 
states.'’® 

thequos- The controversy between the United States and Great Britain over the 
tion of tolls former to exempt its merchant vessels from payment of tolls 

in passing through the canal is primarily a question relating to interpretation 
of treaty obligations and will be examined later in that connection.'*" The 
only point in the controversy relative to the international status of the canal 
is the question whether third states not parties to the treaty have acquired 
any rights in the case. In this connection it is important to note that the 
agreement on the part of the United States and Great Britain, in the earlier 
Clayton-Bulwer Treaty, to invite all other states to enter into stipulations 
similar to those entered into between the immediate contracting parties finds 
no place in the later Hay-Pauncefote Treaty. Nevertheless, it would appear 

Treaties and Conventions, I, 78a. On the general subject of the Panama Canal, see 
Padelford, The Panama Canal in Peace and War; also Am. JovrtuA, Vol. 34 (1940), 
416, 601. 

“5 Ibid , I, 659. 

It should be observed that the subsequent acquisition by the United States from 
the Republic of Panama of a “grant in perpetuity" of the use, occupation, and control of 
the Canal Zone, equivalent to practical sovereignly, did not in any way modify the provi- 
sions of the treaty, since it was expressly provided (Art. IV) that no rhange of the 
territorial sovereignty of the Canal Zone should affect the general principle of neu- 
tralization. 

8’ See below, p. 445. 
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that the “general principle” of neutralization embodied in both treaties im- 
plies the recognition of a self-imposed obligation on the part of the United 
States not to discriminate against vessels- of any ntilions in respect to the 
conditions or charges of traffic. This self-imposed obligation or servitude may 
with some justice be said to have obtained by lapse of time a degree of pre- 
scriptive legal obligation. Acting in good faith under it, third states have 
entered upon commercial undertakings which have contributed, by payment 
of tolls, to the cost of maintenance of the canal and which have thus created 
in some degree a consideration for an implied contract."® 

Following the construction of the Panama Canal the question of its status 
in time of war was widely discussed. In accordance with the general principle 
of neutralization, it was agreed that the canal should be open to vessels of 
the belligerents in time of war, upon the condition of their observance of the 
regulations attached to its use. What, however, if the United States should be 
a belligerent? In such event it was not to be expected that an artificial water- 
way, so vulnerable in its construction, should be open to enemy warships. 
Under such circumstances, did the United States have the right to fortify 
the canal? The question was answered by the United States in the affirmative, 
and fortifications were erected in 1912.“'' 

During both World Wars belligerent warships passed freely through the 
canal during the years in which the United States was neutral. Few German 
warships, however, were able to make use of it, for reasons apart from the 
neutralized character of the canal.’'" During the period in which the United 
States was a belligerent the canal and the adjacent waters were closed to 
enemy ships.’ ^ 

By the treaty of 1936 between the United States and Panama,’" amending 
and supplementing tlie treaty of 1903,’-’ the United States, as lessor of the 
canal zone, transferred to Panama “jurisdiction” over a corridor connecting 
the city of Colon on the Atlantic with other territory of Panama. The corridor 
transferred was made subject to the negative servitude that no other con- 
struction was to talie place within the corridor than that relating to the 
construction of a highway and to the installation of electric power, telephone, 
and telegraph lines. On the other hand a positive servitude was imposed by 
virtue of which the United States was to enjoy at all times “the right of 
unimpeded transit across the said corridor at any point, and of travel along 
the corridor, ...” An easement in favor of the United States was thus attached 

With the passage oi lime a question which was of importance a generation ago has 
now become of historical interest only. 

For a discussion of the question of the legal right and practical expediency of 
fortifying the Panama Canal, see Am. Journal, Vol. 3 {1909), 354, 88s ; 'Vol. 4 (19 to), 
314; Vol. 5 (igii), sgS, 615, 620. Hackwortb, Digeit, II, 7gr S. So far as Panama was 
concerned, the right to fortify had been granted by the treaty of 1903. 

to For the proclamations of 1914 and 1939, see ibid., II, 78r, 81 1. For comment, see N. 
J. Padellord, Am. Journal, Vol. 35 (1941), 35 fi. 

”■ Hackworth, Digest, II, 787. 

t2 For the text of the treaty, sec Am. Journal, Vol. 34 (1940), Supp., 139. Ratifications 
of the treaty were exchanged on July 27, 1939. 
to Sec above, p. 36S. 
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to the casement granted to Panama; or considered from the point ot view ot 
the obligations assumed, a servitude was imposed upon a servitude.^' 

At the Peace Conference at Paris in 1919 the powers took advantage of 
the opportunity to impose a definite international status ui)on the Kiel 
Canal, the administration of which had hitherto been conducted by Germany 
as a purely domestic concern. The Treaty of Versailles provided that “the 
Kiel Canal and its approaches shall be maintained tree and open to the 
vessels of commerce and of war of all nations at peace with Germany on 
terms of entire equality.” Further provision was made that the nationals, 
property, and vessels of all powers should be treated in respect to charges 
and facilities of traffic upon a fooling of equality with the nationals, prop- 
erty, and vessels of Germany. Only such tolls might be levied as were in- 
tended to cover in an equitable manner tlie cost of maintaining the canal 
in a navigable condition. Germany was left responsible for maintenance 
of satisfactory conditions of navigation; but provision was made that in 
the event of a violation, or dispute as to the interpretation, of the articles 
of the treaty, the plaintiff stale might make complaint, first to a local author- 
ity set up by Germany at Kiel and then, if necessary, to the court instituted 
for that purpose by the League of Nations. In the case of the Wimbled on, 
the Permanent Court of International- Justice, at the instance ol a suit 
brought against Germany by France, Groat Britain, Italy, and Japan, de- 
cided on April 17, 1923, that the action of the German Government in ex- 
cluding, in pursuance of its neutrality regulations, a British steamer laden 
with munitions for Poland from the use of the Kiel Canal was in violation 
of the obligations assumed under Article 380 of the Treaty of Versailles. 
The argument made by Germany that such passage was inconsistent with 
its obligations of neutrality was overruled by citation of the precedents 
of the Suez and Panama canals. 

Such are the principal general servitudes, based in part upon international 
custom and in part upon specihe conventions. Whether the principle of re- 
stricting territorial sovereignty in favor of the general needs of the interna- 
tional community can logically and advantageously be carried still further is 
a problem of constructive, rather than of positive, international law. It may 
be noted, however, that there is no recognition of any general principle of 
servitudes upon land territory. When, for example, the United States was 
seeking in igor-1903 to obtain possession ol a part of the Isthmus of Panama 
for the building of a canal, there was no legal obligation on the part of the 
state of Colombia to yield to the interests of the world at large in permitting 
the development, whether by the United States or by any group of nations, 
of the artificial highway which Colombia itself appeared unwilling or unable 

74 For comment upon the treaty ol 1936, see N. J. Fadelford, Am. Journal, Vol, 34 
(1940), 416, 601; Hackworth, Digest, II, 798-810. 

70 Art. 380. 

79 Publications of the Court, Series A, No. i. Hudson, World Court Reports, I, 163; 
Fenwick, Cases, ss6; Hudson, Cases, 474. For comment, sec M. 0 . Hudson, Am. Journal, 
Vol. 18 (1926), 10. 
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to build. The coniniunily of nations had no recognized right of eminent 
domain similar to that possessed by the individual state when taking over 
the property of individuals for public use. 

Special servitudes, generally designated merely as servitudes, are such 
as are imposed upon a state in favor of another particular state or states. 

Wliilc they are of less intrinsic importance than general servitudes, never- 
theless they merit attention because they permit a contrast between the 
actual restrictions to which the territorial sovereignty of states has been 
subjected from time to time and the theoretical doctrines of its absolute 
character. Moreover, they suggest in certain cases the possibilities of con- 
structive international legislation through the conversion of a special servi- 
tude in favor of a single state into a general servitude in favor of the 
community of nations as a whole. 

Special servitudes were common in the seventeenth and eighteenth cen- 
turies, being a heritage from the feudal relations of tire Middle Ages; but 
with the growth of a more rigid conception of territorial sovereignty they 
became much less frequent. For the most part they are created by definite 
treaty stipulations. This is always the case when the servitude is of a nega- 
tive character, consisting in an obligation on the part of the state to refrain 
from exercising its territorial jurisdiction in specified ways. When, however, 
the servitude is a positive one, consisting m an obligation to permit another , 
state, known as the “dominant” state, to perform certain acts upon the 
territory of the “servient” state subject to the servitude, it is possible that, 
as in the case of general servitudes, the obligation may be created by pre- 
scription. More commonly, however, it rests upon treaty agreement. As 
was observed in connection with general servitudes, international usage is 
not clear as to the precise legal character of special servitudes, authorities 
differing upon such points as the extent to which they are inherent in the 
territory, the effect upon them of transfers of territory from one state to 
another, and their permanence in the event of war between the parties.’'^ 

Positive servitudes have been created for a wide variety of objects. Some Positive 
are economic in character, involving, for example, a right on the part of the 
dominant state to fish in the territorial waters of the servient state or a right Atlantic 
to build or ’operate a railway through the servient state. The obligations Fiaherle 
imposed upon British territorial waters by the treaty of 1783,^® recognizing 
the right of the people of the United States to fish upon the Grand Banks 
and in the Gulf of St. Lawrence and granting the liberty to fish on the coast 
of Newfoundland and on other coasts, bays, and creeks of British territorial 
waters in America, proved to be the occasion of a long controversy. The 
parties disputed whether the intervening War of 1812 extinguished the 
obligations imposed by the treaty of 1783.'^® A new treaty was entered into 
in 1818, followed by fresh disputes and later treaties of 1854, 1871, and 

See, in particular. A, D. McNair, British Year Book, 1925, pp, 111-127. 

^8 Art. III. See Treaties and Conventions, I, 580. 

TO Moore, Digest, I, § 163. 
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1885,”" The points at issue were finally decided by arbitration in 1910, the 
tribunal rendering an award in favor of Great Britain on the principal points."' 
The tribunal discussed at length the legal character of servitudes, with the 
result that not only was the contention of the United States rejected, that a 
servitude existed in the particular case, but the whole docrine of servitudes 
was dismissed as being inconsistent with modern political theory, owing 
to the “essential sovereignty and independence” required by the constitution 

! of the modem state.*® 

|tailways The grant by a state to a foreign power of the right to build and operate 
a railway through its territories is conspicuously illustrated in the case of 
China. By successive agreements in 1896 and 1898 the Peking Government 
granted to Russia and to Germany the right to build and operate railways 
in Manchuria and Shantung respectively.®’ Japan succeeded to the rights 
of Russia in 1905 and took possession of Germany’s rights in 1914. By 
agreements reached in 1915 and 1918, China granted to Japan Germany’s 
rights of control over the Shantung Railway running from Tsing-tao to 
Tsinan-fn. This servitude, however, being a serious encroachment upon the 
territorial independence of China as well as a continuous interference with her 
administration of the province, was renounced by Japan in the treaty signed 
by the two states on February 4, 1922, at the close of the Washington Con- 

, ference on the Limitation of Armaments.®^ 

Rights of Distinct from corporeal property rights are the incorporeal rights of way 

1'^“^ which have been occasionally granted for the transit of persons or of goods 

across the land territory of the particular state. In 1871 the United Slates 
granted to Great Britain freedom of transit, in the form of an exemption 
from payment of customs dues, for goods arriving at certain United States 
ports and destined for British North American possessions.*® In 1903 Panama 
by treaty gave to the United States a monopoly in perpetuity for the con- 
struction of a canal across its territory.®® The form of the lease through which 
the right of way was to be exerdsed did not change its technical character. 
Again in 1914 Nicaragua granted to the United Stales for the sum of 
$3,000,000 tie exclusive proprietary rights necessary for the construction of 
an interoceanic canal across Nicaraguan territory.®'" When the opportunity 


Treaties and Conventions, I, 631, 668, 700, 729. 

Scott, Rasne Court Reports, pp. 141-225; Wilson, Hague Arbitration Cases, p. 134; 
Am. Journal, 'Vol. 4 (1910), 948, Fenwick, Cases, 532; Hudson, Cases, 468. 

®‘ The decision was leached on the assumption that a servitude by its nature involved 
a giant of sovereignty over the territory to the extent required by the servitude. For the 
argument that this assumption was based upon theory rather than upon practical condi- 
tions, see Oppenheim, International Law, . 1 , § 203. The student may compare the North- 
eastern Fisheries case with the similar right to fish on the banks of Newfoundland gi anted 
in favor of France by the Treaty of Utrecht of 1713. The original right was confiimed 
and modified by subsequent tieaties but continued to remain a souice of controversy until 
finally abandoned by France in 1904. See Fauchillc, Droit international. No. 342, 

83 WiHoughby, Foreign Rights and Interests in China, p. 371. 

84 Willoughby, China at the Conference, pp. 391, 395. Am. Journal, Vol, 16 (1922), 
Supp., 84. For other Instances, see Keid, op. cit.. Chap. XI. 

3 ® Treaties and Conventions, I, 700. See Hyde, Int. Law, I, § 195. 

3 ® Treaties and Conventions, 11 , 1349. See above, p. 368. 

Treaties and Conventions, III, 2740, Am. Journal, Vol. 10 (1916), Supp., 238. 
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presented itself to the Allied and Associated I'owcrs at I’iiris in igicj to intro- 
duce into international law a principle, long approved in the oI)str;ict and 
now of urgent necessity in the concrete, the obligation was imposed upon 
Germany and upon Austria to grant freedom of transit through their respec- 
tive territories, by rail as well as by water, to the persons, goods, vessels, and 
wagons coming from or going to the territory of any of the Allied and Asso- 
ciated Powers. Special provision was made for the exemption of such traffic 
from payment of customs duties, from undue charges on transport, or from 
any discrimination in the charges and conditions of transport.'* Czecho- 
slovakia, in particular, was given in the treaty with Germany the right to 
lease areas in the ports of Hamburg and Stettin and, in the treaty with 
Austria, the right to run its own trains over certain sections of Austrian 
railways.®” Austria on its part was granted freedom of transit to the Adriatic 
across the territories formerly included williin the Dual Monarchy.'” In 1921 
a Conference on Freedom of Communications and Transit met at Barcelona 
and opened for signature the Convention on Freedom of Transit, with its 
annexed Statute which provides for measures to facilitate “traffic in transit” 
by the removal of obstructions and discriminations."® 

By treaty between the United States and Panama a right of way, described 
as a corridor, is granted to Panama across the Canal Zone, subject, as above 
noted, to a right of way on the part of the United States."'* 

Negative servitudes appear to be confined to political and military objec- 
tives. The obligation not to fortify a particular town was frequently a 
condition of peace treaties in the scvenlecnlh and eighteenth centuries. 
France was forbidden by the Treaty of Utrecht in 17x3 to rebuild the forti- 
fications of Dunkirk."'* The Treaty of Paris in 1814 required that Antwerp 
should never become a military port. The Treaty of London in 1831 exacted 
the demolishing of several Belgian fortresses."® In 1856 the Treaty of Paris 
required Russia to demolish fortresses upon the shores of the Black Sea 

Arts. 321-326. 

*® Art. 363. 

”” Art. 322, Treaty of St. Germain. 

Art. 311, Treaty of St. Germain. While the concession to Germany of reciprocal 
privileges in respect to the territory of the Allied and Associated Powers was refused, 
provision was made (Art. 378) that the stipulations of the treaty were to be revised 
after five years and that, failing such revision, redprocity should become a condition of 
their continuance unless the lime limit should be extended by the Council of the League 
of Nations. 

See below, p. 493. 
os See above, p. 401. 

In addition to rights of way, other positive servitudes have been created, such as that 
Imposed by the Treaty of Vienna of 1813 upon the Sardinian provinces of Chablais and 
Faudgny in favor of Switzerland, giving to the latter the right in time of war to place 
troops temporarily in the provinces. Reid, op. dl., p. 193. In 1900 Great Britain requested 
Portugal to permit the passage of troops across Portuguese territory during the war in 
the Transvaal, in pursuance of the treaty of 1891 which provided for reciprocal freedom 
of transit across the Zambesi. Portugal acceded to the request, but in doing so she un- 
doubtedly laid herself open to a daim for damages by the Boers had they survived 
the war. Oppenhoim, Int. Law, I, § 207. 

This servitude was extinguished by the Treaty of Versailles of 1783. 

*>■'* These servitudes were subsequently set aside by Belgium with the acquiescence of 
the interested parties. 
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and not to maintain a navy in those -waters; but this servitude, forced upon 
Russia against its -will, was thrown off when two of the coercing parties, 
France and Prussia, were at war in 1870.“® The convention of London in 1867 
stipulated that the fortiilcations of the city of Luxemburg should be de- 
molished. The same treaty provided that, for the protection of the Swiss 
canton of Basle, the Alsatian town of Hiiningen should never be fortified; 
and this servitude passed with the territory when Alsace was transferred to 
Germany in 1871. Numerous servitudes were imposed upon the Balkan 
states by the Treaty of Berlin in 1878.”'' By the Treaty of Portsmouth in 
1905 Russia and Japan obligated themselves not to construct upon their 
respective possessions on the island of Sakhalin or the adjacent islands any 
fortifications or other similar military works.®® 

Of exceptional importance were the negative servitudes imposed upon 
Germany by the Treaty of Versailles in 1919. By the terms of the treaty “all 
fortified works, fortresses and field works, situated in German territory to 
the west of a line drawn fifty kilometers to the east of the Rhine, shall be 
disarmed and dismantled,” The construction of new fortifications of whatever 
kind was forbidden in the above zone.®® When on March 7, 1936, Germany 
proceeded to militarize the zone, the justification given was the violation by 
France of the Locarno Pact which had reaffirmed the demilitarization provi- 
sions of the Treaty of Versailles. The alleged violation of the Locarno Pact 
was the conclusion of the Franco-Soviet Mutual Assistance Pact of May a, 
1936.“’'’ Nothing was said by Germany of the violation of the provisions of 
the Treaty of Versailles. 

Similar in character were the servitudes imposed upon Turkey, Greece, 
and Bulgaria by the Convention respecting the Thracian Frontier signed at 
Lausanne on July 24, 1923, in accordance with which the territories on both 
sides of the frontiers separating Turkey from Bulgaria and from Greece 
were to be demilitarized to a depth of about thirty kilometers.^®^ 

An interesting servitude of a non-military character was that imposed by 
the treaty between Italy and the Holy See in 1929, by which the Holy See 
agreed that the Piazza di San Pedro, although forming part of the Vatican 
City, should be policed by the Italian authorities, but that the jurisdiction 
of these authorities should not extend beyond the foot of the steps leading 
to the Basilica. Several other reciprocal servitudes were imposed, one of 
which requires that the Italian Government must not permit the construction 
of new buildings overlooking the Vatican, and another of which makes the 

00 See below, p. 4SS 
See above, pp. no if. 

““Art. IX. For the text of the treaty, see Am. Journal, Vol. i (1907), Supp., 17. 

"* Art. 180. 

ran Survey 0} Inltmalioml ASairs, 1936, p. 232, ''The German Military Reoccupation 
of the Rhineland and the Subsequent Negotiations between the Locarno Powers,” where 
the subject is exhaustively treated. The justification offered was obvioudy no more ttan 
a pretense to cover a predetermined act. 

I” I For the text of the convention, see Am. Journal, Vol. iS (1924), Supp., 62. Com- 
pare further the provisions of Article 4 of the Straits Convention providing for the de- 
militarization of the territories adjoining the straits. 
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treasures of art and science of the Vatican accessible to scholars and 
visitors.'"® 

The treaties following the second World War contain numerous provisions Demilitn 
looking to total or partial demilitarization, whether of the territory of certain vislons*o 
countries as a whole or of specified areas. The Aaland Islands are to continue 
demilitarized, as under the agreement of 1922 between Sweden and Fin- 
land.'"" The provisions of the convention of 1923 with respect to the northern 
boundary of Greece are supplemented by a servitude imposed upon Bulgaria 
not to construct “permanent fortifications where weapons capable of firing 
into Greek territory can be emplaced.” '"■* A similar servitude is imposed 
upon Italy with respect to the frontier with France and the frontier with 
Yugoslavia; and at the same time Italy must destroy existing fortifications 
within a distance of twenty kilometers.'"" The island of Pelagosa, ceded by 
Italy to Yugoslavia, is to remain demilitarized. The Dodecanese Islands, 
ceded to Greece, are to be demilitarized, as are other Italian islands in the 
Adriatic and Mediterranean Seas. Italy is also prohibited from establishing 
naval bases along the Adriatic coast in the vicinity of the Free Territory of 
Trieste.'"® Trieste itself is completely demilitarized and declared neutral.'"’ 

The eastern part of the Apulian Peninsula, Sardinia, and Sicily are also 
subject to various forms of demilitarization.'"® 

More comprehensive than these local restrictions are the general provisions 
in the treaties with the satellite states in accordance with which, ‘’The main- 
tenance of land and air armaments and fortifications shall be closely re- 
stricted to meeting tasks of an internal character and the local defense of 
frontiers.” '"" 

102 pof the text of the treaty, see Am. Journal, Vol. 23 (1929), Supp., 187. See above, 

p. 124. 

1 "® Treaty with Finland, Art. 3. See R. Erich, “La question dcs zones, dimilitadzees,’' 

RecueU des Cours, Vol. 26 (1929 — ^I), 591, 632. 

104 Treaty vnth Bulgaria, Art, 12. 

'""Treaty with Italy, Arts. 47 (4), 48 (4). 

109 /fiid., Arts II (2), 14 (2), 48 (S), 49. 

Ibid., Annex VI, Art. 3. 

108 Ibid., Arts. 48 (6), 50. 

100 Treaty with Hungary, Art. 12; with Bulgaria, Art. 9; with Rumania, Art. n; with 
Finland, Art. 13. 
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At the beginning of the twentieth century states were presented with 
the problem of regulating the navigation of the air spaces above their terri- 
tory by balloons and more particularly by the newly invented airplanes. 
There being no customary law on the subject, jurists led the way in an 
attempt to formulate the principles of aerial jurisdiction by resorting to 
the analogies of the jurisdiction of states over land and territorial waters. 
But in so doing the widest diversity of views was manifested.^ In the first 
place there was the older view, based upon a pre-airship tradition, of the 
complete freedom of the air spaces, analogous to the freedom of the high 
seas. Secondly, there was the more practical view that while a state might 
claim territoiial rights in a lower zone of air, some thousand feet above the 
ground, it could not claim sovereignty in the higher air spaces which, like 
the high seas beyond the marginal sea, remained open to free navigation.^ 
Again, certain jurists argued that the entire air space above the territory 
of a state should be regarded as under its territorial jurisdiction but subject 
to a servitude of innocent passage in favor of other states. Lastly, it was 
asserted that states had complete sovereignty over the air spaces above 
their territory without any restrictions, following the principle of the com- 
mon law, cujus est solum ejus est usque ad coelum.^ Failing various efforts of 
scientific associations, notably the Institute of International Law at its 
meetings in 1910 and 1911* and the International Law Association at its 
meeting in i9r3,° to secure the adoption of a constructive program of legis- 
lation, it remained for the World War of 1914 to settle the question of juris- 
diction in terms of the extreme claims of sovereignty. 

Upon the outbreak of the war the belligerent states immediately asserted 
full jurisdiction over the air above their territory as a measure of national 
defense. At the same time adjacent neutral states, solicitous not to be 
wanting in fulfilment of the obligations of neutrality, refused to belligerent 
airships a right of passage across their territories, thus making the use of 
the air space conform to that of the land beneath it rather than to that 


' For a summary ol the opposing views of publicists, see Hazeltine, Law of the Air, 
Lect. I; Fauchille, Droit international public, I, Nos. 531 ff.; Garner, Recent Develop- 
ments in International Law, Lect. IV. 

® For an exposition of this view, sec Fauchille, loc. at , and Garner, loe. cit. See, also, 
on the general subject, Spaight, Aircraft in Peace and the Law; Zollman, Law of the Air; 
Le Roy, Air Law; Hyde, Int. Law, 1, 15 188-191C. 

' See Blackstone, Commentaries, Bk. II, p. 18. Fauchille contests the alleged derivation 
of the principle from the Roman law. Op. cit., loc. cit. 

^ Resolutions, p. 171, and report of Fauchille at p. 243 
Proceedings, 28th Conf., pp. 222-245. 
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of the marginal sea or of international straits.® The Dutch and Swiss gov- 
ernments were particularly alert to prevent the passage of Allied and 
German planes across their territories. By the close of the war the juris- 
diction of a state over the air space above its territory appeared to be settled 
in favor of the assertion of complete sovereignty, but the question whether 
innocent passage for the ships of other states should be regarded as a right 
or conceded by treaty as a privilege still awaited decision.'^ 

On October 13, 1919, the Aerial Navigation or International Flying Con- 
vention was signed at Paris, bringing the whole subject under international 
treaty law.“ The convention, however, dealt only with times of peace, 
and did not restrict in any way the right of belligerents or of neutrals to 
assume full control over their air spaces for purposes of national defense in 
time of war. The primary question of jurisdiction was settled by the recogni- 
tion that “every Power has complete and exclusive sovereignty over the air 
space above its territory,” including adjacent territorial waters. But at the 
same time each slate undertook in time of peace to accord freedom of inno- 
cent passage above its territory and territorial waters to the aircraft of the 
contracting states without distinction of nationality, provided the conditions 
established in the convention were observed. Special provisions were laid down 
with respect to the courses to be followed when such freedom of passage was 
resorted to. The nationality of aircraft was to be determined according to 
their ownership and registration, registration being restricted to nationals 
of the state or to incorporated national companies. In order to secure ob- 
servance of the conditions of navigation, only aircraft of the contracting 
states were to be permitted freedom of innocent passage; and, as an additional 
means of protecting the safety of aerial navigation, a technical minimum 
standard of competence of officers and crew was provided for in an annex, 
further requirements being left to the individual states.® 

The convention further made provision for the creation of a permanent 
International Commission for Air Navigation (C.I.N.A.), organized so as to 
secure preponderant voting power to the five Great Powers as against all 
contracting states, and placed under the direction of the League of Nations. 

^ A suggestive contrast is presented between the use of the Panama Canal by bellig- 
erent men-of-war and the denial of the use ol the air spaces over the canal to belligerent 
airships. The Proclamation of the President relative to the neutrality of the Canal Zone, 
September Si i939i prescribed that: “No belligerent aircraft shall be navigated to, within, 
or through the air spaces above the territory or waters of the Canal Zone.” Am. Journal, 
Vol. 34 (1940), Supp. 28. 

^ See M. 0 . Hudson, “Aviation and International Law,” Am. Journal, Vol. 24 (1930), 
at p. 238. 

s For the text of the convention, see L. of N. Treaty Series, XI, 173; Hudson, Int, 
Legislation, I, 339; Am. Journal, Vol. 17 (1923), Supp. 195. The convention was signed 
by the United States, but not ratified. See Hackworth, Digest, IV, 363. 

® Arts. 11-14. An earlier draft of the convention, elaborated during the Paris Conference 
of 1919, applied to airships the rules governing jurisdiction over merchant vessels in 
territorial waters. Provision was made (Art, 23) that “the legal relations entered into 
between persons on board an airship in flight are governed by the law of the nationality 
of the aircraft,” an exception being made in the case of offenses committed against a 
national of the territorial sovereign when the offense was followed by a landing upon the 
territory. See A. K. Kuhn, “International Aerial Navigation and the Peace Conference," 
.Iw. Journal, Vol. 14 (1920), 369. 
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The commission was empowered to receive and act upon proposals for amend- 
ing the convention or any of its annexes, and it was called upon to collect 
information with respect to air navigation and publish official maps and 
prepare opinions. Disagreements relating to the interpretation of the conven- 
tion were to be referred to the Permanent Court of International Justice, but 
the commission itself was given authority to decide by a majority vote dis- 
putes concerning the technical regulations.^® A special difficulty foreseen by 
the convention was the prevention of customs fraud. Provision was made that 
aircraft must depart only from and alight only in specially designated “cus- 
toms aerodromes”; frontiers must be crossed at points indicated on aeronau- 
tical maps; and there was to be examination of the aircraft’s papers after the 
manner of the examination of a merchant vessel’s papers in port.^^ In 1929 a 
conference of signatory states was called by the International Commission 
which adopted resolutions embodying a draft protocol of amendments to the 
convention,'”' the chief object of which was to modify certain clauses and 
thus remove the objections of certain states which had not as yet ratified or 
adhered to the convention.^® 

In 1928 the Sixth International Conference of American States incorpo- 
rated in its Final Act a Convention on Commercial Aviation,®* which repeated 
the principle of the Paris Convention of 1919 in respect to sovereignty over 
the air space and the mutual agreement “to accord freedom of innocent pas- 
sage” and in other respects followed closely the lines of the more general 
convention. Without setting up a commission corresponding to the Interna- 
tional Commission, it created obligations to cooperate in the distribution of 
meteorological information, in the establishment of a uniform system of 
signals, and in the promotion of uniform laws and regulations governing aerial 
navigation. 

Neither the provisions of the Paris Convention of 1919 nor their adminis- 
tration proved equal to the necessities of the situation. The commercial service 
of airplanes had increased enormously, and serious abuses developed in re- 
spect to the observance of the conditions of navigation which the Interna- 
tional Air Commission was unable to correct. There was lack of uniformity 


^"Art. 37. Attention may be called to the unique method of representation of the 
member states in the new union ns originally provided. The five leading powers were to 
have each two representatives; other states, including the British self-governing dominions, 
each one rcprcacnlative. Votes were to be cast by states, but the votes of the five leading 
powers were overweighted, so as to give them as a whole a majority of one over the 
total number of votes of the other contracting parties. See Art, 34. 

^^Thc right of adherence to the convention was confined to members of the League 
of Nations and other states admitted by a three-fourths majority vote. 

For the text, see Hudson, op, cU., I, 384. 

The failure of the United States to ratify the Convention of 1919 must be ascribed 
partly to political motives. It may be noted, however, that the Air Commerce Act of 
1926 J44 US. Statutes at Large 573) provided for reciprocity of treatment (Sec. 6) by 
1 permitting the Secretary of Commerce to authorize aircraft registered under the laws of 
a foreign nation to fly over the United States if the foreign nation granted a similar 
privilege to United States aircraft. See, however, on this point, B. Lee, “Freedom of the 
Air in the United States,” Am. Jotsrnol, Vol. 23 (1931), 238. 

•‘For the tact see Int. Conferences of American Slates, 1889-1928, p. 385; Hudson, 
Int, Leghlalion, IV, 2334; Am, Journal, Vol. 22 (1928), Supp., 124. 
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in the regulations of the service and failure to impose adequate standards of 
airworthiness of planes and competency of pilots. The failure of the United 
States to support the convention limited the authority of the commission, so 
that its activities were confined chiefly to Europe. A general reform was in 
order, if the political conditions of the time had permitted it. The chief 
obstacles lay in the sharp political rivalries of the nations and in the desire of 
the ieading powers to have a free hand in the manufacture of new planes and 
in the development of new techniques of navigation. War came before agree- 
ment could be reached.^” 

The war was still in progress when the Civil Aviation Conference met at The 
Chicago on November i, 1944, with the representatives of fifty-four nations 
present. Sharp conflicts of interest developed between the leading powers, tion 
and it proved impossible to reach agreement upon all of the points at issue.' “ 

The Conference closed with the signature of a convention and three separate 
agreements, as well as a number of resolutions and recommendations.” The 
Convention on International Civil Aviation, described as the “constitution for 
the postwar global air world,” is a comprehensive agreement covering all 
phases of civil aviation, leaving open, however, the regulation of scheduled 
air services covered by separate agreements.'® State aircraft are specifically 
excluded from the terms of the convention. Article i proclaims that “the 
contracting States recognize that every State has complete and exclusive 
sovereignty over the air space above its territory.” Aircraft not engaged in 
scheduled international air services have the right to make flights into or in 
transit non-stop across the territory of contracting states and to make stops 
for non-traffic purposes, without the necessity of obtaining prior permission 
and subject to the right of the state flown over to require landing. The right 
of each state to monopolize cabotage is recognized. Aircraft have the na- 
tionality of the state in which they are registered, and no aircraft may be 
validly registered in more than one state. Each state may designate the route 
to be followed within its territory by any international air service and the 
airports which any such service may use. 

The Convention creates the International Civil Aviation Organization 
(ICAO), which is made up of an Assembly, a Council and such other bodies 

IB See Colegrove, International Control of Aviation; Le Roy, Air Law; Puffer, Air 
Transportation; Lissitzyn, International Air Transport and National Policy; D. Goed- 
huis, “Civil Aviation after the War," Am. Journal, Vol. 36 (1942), 596; M. 0 . Hudson, 
“Aviation and International Law,” ibid., Vol. 24 (1930), 228. 

For the work of the Comiti International Technique d’Experts Juridiquea Adriens, 
CITEJA, engaged in drafting projects of convenUona on matters of private air law, see 
S. Latchford, “Pending Projects of the International Technical Committee of Aerial 
Legal Experts,” Am. Journal, Vol. 40 (1946), z8o. 

See J. P. van Zandt, “The Chicago Civil Aviation Conference,” Foreign Policy Re- 
ports, February ij, 1945; S. Latchford, Department of State BuUetin, Vol. XII, 411. 

'TFor the text of the convention and the separate agreements, see Final Act and 
Related Documents of the International CivU Aviation Conference, Department of State 
Publication, No. 3282. 

The Convention came into effect on April 4, 1947. The number of separate agree- 
ments concluded by the United States is large. For a description of them, see J. D. 
Walstrom, “Bilateral Air-Transport Agreements Concluded by the United States," De- 
partment of State BuUetin, Vol. ij, p. 1126. 
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as may be necessary. The objectives of the organization are to develop the 
principles and techniques of international air navigation and to foster the 
development of international air transport. The Assembly is composed of 
representatives of all of the contracting states, which vote upon the basis of 
equality. The Council is a -permanent body, responsible to tlie Assembly and 
composed of twenty-one states elected by the Assembly. In addition, there is 
an Air Navigation Commission composed of twelve members appointed by 
the Council.^® 

In addition to the main convention, sepa,rate transit and transport agree- 
ments were signed. The International Air Services Transit Agreement, known 
as the “Two-Freedoms Document,” provides that in respect of scheduled 
international air services each contracting stale grants to the other contract- 
ing states ( I ) the privilege to fly across its territory without landing, and 
(2) the privilege to land for non-trafiic purposes.*® A contracting state has, 
however, the right to require that airlines of another contracting state stop- 
ping for non-traffic purposes must offer reasonable commercial service at the 
points at which such stops are made. Just and reasonable charges may be 
made for the use of airports and other facilities. A provision of great practical 
importance gives to each contracting state the right to call upon the Council 
of the ICAO to examine a situation which is causing injustice or hardship to 
it; and the Council may make suitable recommendations and, if necessary, 
call upon the Assembly to support them by suspension of the offending mem- 
ber from its rights and privileges under the agreement.®* 

The International Air Transport Agreement, described as the “Five Free- 
doms Document,” provides for the reciprocal grant by each contracting state 
not only of the two freedoms of the Transit Agreement but (3) the privilege 
to put down passengers, mail, and cargo taken on in the territory of the state 
whose nationality the aircraft possesses; (4) the privilege to take on pas- 
sengers, mail, and cargo destined to such territory; and (5) the privilege to 
take on passengers, mail, and cargo destined for the territory of any other 
contracting state, and the privilege to put down passengers, mail, and cargo 
coming from any such territory. The grant of the above privileges is, however, 
limited to “through services on a route constituting a reasonably direct line 
out from and back to the homeland of the State whose nationality the aircraft 
possesses.” ®® 

While the principle of the “complete and exclusive sovereignty” of the 

i'>ln view of the fact that a considerable time was e,xpected to elapse before the 
convention could be ratified, a separate Interim Agreement on International Civil Avia- 
tion was adopted, the provisions of which followed closely those set forth in the main 
convention. This agreement, setting up the Provisional International Civil Aviation 
Organization (PICAO) came into effect June 7, 1945, 

For the text of the “Two Freedoms Document,” see Am. Journal, Vol. 39 (194s), 
Slipp., 13'). 

- • Th^ arc far-reaching provisions and they show the recognition on the part of the 
contracting states of the need of discipline in the observance of the spirit as well as the 
letter of the agreement. 

-'- For the text of the “Five Freedoms Document,” see Am. Journal, Vol. 39 (194s) 
Supp, 1 . 39 . 
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separate states over the air space above their territories has been repeatedly 
affirmed, it would seem that even in the absence of conventional agreements 
the aircraft of one state have a right of innocent passage over the territory 
of other states when under stress of weather conditions they are obliged to 
deviate from their course.*® On August 9, 1946, a United States airplane, 
while in regular flight from Vienna to Udine, encountered bad weather and 
while attempting to find its bearings was attacked by Yugoslav fighters and 
forced to crash land. The United States protested, inquiring whether the usual 
courtesies, including the right of innocent passage, could not be expected from 
the Yugoslav Government under such conditions.** Before an answer was 
received, an unarmed American transport plane was shot down by Yugoslav 
aircraft on August 19, resulting in the death of the pilot and crew. In answer 
to a second protest the Government of Yugoslavia expressed regrets that the 
pilots lost their lives when the plane “crashed after disobeying signals to 
land.” Marshal Tito then stated that planes would not be fired upon in the 
future, but that they should be invited to land, and if they refused to do so 
their identity should be taken so that “any necessary steps could be under- 
taken through appropriate channels.” The United States claimed indemnifica- 
tion< for the loss of lives and property.** 

The invention of the means of transmitting messages by wireless telegraphy 
gave rise at the beginning of the century to the same discussion of general 
principles of jurisdiction created by the invention of airships, but the question 
of sovereignty was not raised in so acute a form as in the case of air naviga- 
tion, At the meeting of the Institute of International Law at Ghent in 1906 
the principle was laid down that “the air is free. States have over it, in time 
of peace and in time of war, only the rights necessary for their preserya- 
tion.” *“ The legal problem of jurisdiction was, however, subordinate to the 
practical problems on the one hand of devising ways and means by which 
some measure of control could be exercised when the emergency called for it, 
and on the other hand of framing administrative regulations to prevent in 
normal times the conflict of one system of transmission with another and to 
secure the social benefits of the new method of communication. This last 
object was the one first provided for. 

In 1906 an International Wireless Telegraph Convention was signed at 
Berlin.*^ In this convention the signatory powers provided for the reciprocal 
exchange of wireless telegrams by their coastal stations and stations on ship- 
board without distinction of the particular wireless system adopted by such 
stations. Coast stations were obligated to give absolute priority to calls of 

IS of interest to note that in the relations of the States of the United Stales the 
courU Iuvi£ broken with Blackstone's maxim of a property right usque ad coelum See 
casesWw in P. C. Jessup, “International Law and Totalitarian War,” Am Jovnial, Vol. 
3S frgim j 329. Compare, however, the observations of Hyde, Jnt. Law, I, SS xSg, 191 C. 

^slQept. of State BiiUelin, Vol XV, 415. 

SOI, SOS- 

WScott, Resolutions of the Institute of Intemcdional Law, 164. 

A Treaties and Conventions, III, 2889. The United States signed the treaty, but ratifica- 
tions were not exchanged until 1913. 
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distress from ships, to answer such calls with similar priority, and to take 
such other action as might be required. Provision was made for the connec- 
tion of the coastal stations with the telegraph system by special wires so as 
to facilitate the forwarding of messages. A supplementary agreement made 
provision for a similar reciprocal exchange between ships at sea which pos- 
sessed wireless installations.^® The convention of 1906 was superseded by the 
International Wireless Convention signed in London on July s, 1912, by the 
representatives of forty-three governments,®” to which was annexed a series 
of “service regulations” dealing with the organization of radio stations and 
the conditions and methods of transmitting messages.®” The convention of 
191Z, however, failed to meet the question of the obligation of a state to 
permit the free passage across its territory of waves coming from foreign 
wireless stations.®^ 

In 1927 the International Radiotelegraph Conference met at Washington, 
and on November 25 the International Radio Convention, with its annexed Gen- 
eral Regulations, was signed by the delegates of seventy-eight governments.®® 
The convention was chiefly significant for the extension of its provisions to 
all radio communication stations established or operated by the contracting 
governments and “open to the international service of public correspondence.” 
Provisions were inserted to protect as far as possible the secrecy of radio 
correspondence. The contracting governments agreed to propose to their 
respective legislatures the legislation necessary to enforce the observance of 
the provisions agreed upon, reserving, however, to each government “entire 
freedom” with relation to the organization and character of the service of its 
radio stations provided they conformed to the regulations prescribed when 
carrying on “an international service of public correspondence.” ®® An Inter- 
national Technical Consulting Commission on Radio Communication was 
established for the purpose of studying technical questions pertaining to 
radio communications. The General Regulations attached to the convention 
prescribed, among other things, that no private radio transmission stations 
should be established without special governmental license, and they classified 
radio emissions and provided for the allocation and use of frequencies and 
types of emission.®* 

HI. 2896. 

Ibid., lU, 3048. 

3 With the experience ol the Titanic disaster in mind special emphasis was laid upon 
givinp; absolute prloiity to distress calls. See Report ot the American Delegation, Hack- 
worth, Digest, IV, 277. 

®‘In 1912, the Institute of International Law, at its meeting at Madrid, laid down 
the principle that a state does not have the right “to prevent the simple passage of wave 
lengths over its territory.” Anmtaire, 1912. The prfaciple was reiteiated at the Lausanne 
meeting of 1927. But it proved difficult to get it accepted in such categorical foim 

s“For the text of the convention, sec Treaties and Convenltons, IV, S031; Hudson, 
J«t. Legislation, HI, 2197. The governments included those of a number of dependent 
states, such as French Indo-China, Eritrea, and Tripolitania, represented as having been 
signatories of the convention of 1912. 

’’ For details of the conference and its problems, see I Stewait, “The International 
Radiotelegraph Conference of Washii^ton,” . 4 m Journal, Vol. 22 (1928), 28; Hack- 
worth, Digest, IV, 278. 

■'■‘For a discussion of the Commission and its problems, see I. Stewart, Am. Joitmal, 
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The International Telegraph Conference which met at Paris in 1925 and 
the Radiotelegraph Conference which met in Washington in 1927 both 
adopted resolutions in favor of combining the two organizations. The com- 
bination was effected by the Madrid Telecommunication Convention of 1932, 
which created a new International Telecommunication Union.““ “Telecom- 
munication” was defined as: “Any telegraph or telephone communication of 
signs, signals, writings, images, and sounds of any nature, by wire, radio, or 
other systems or processes of electric or visual (semaphore) signalling.” 
Separate sets of Telegraph, Telephone and Radio Regulations were drawn up; 
and provision was made that the terms of the convention should bind the 
contracting states only with respect to the services governed by the Regula- 
tions which they had accepted.'^ Provision was made for Consulting Com- 
mittees for the purpose of studying questions relating to telecommunication 
services.®® A central office, called the Bureau of the International Telecommu- 
nication Union, was established at Bern under the supervision of the Swiss 
Government.®® The governments pledge themselves to take all measures 
possible, compatible with the system used, to insure the secrecy of interna- 
national correspondence.*® All radio stations, regardless of their purpose, must 
be operated in such a manner as not to interfere with the radio services or 
communications of any of the other contracting governments or of the 
agencies authorized by them,*^ States participating in the mobile service are 
obliged to give priority to distress calls and immediately to take such action 
as the circumstances may require.*® 

Two separate conferences of the Union convened at Cairo in 1938, the 
Telegraph and Telephone Conference and the Radio Conference, each seeking 
to revise the regulations adopted at Madrid in 1932. Outstanding among the 
acts of Radio Conference was the adoption of a plan for radio channels for 
intercontinental air routes.*® On September 2, 1947, a new Telecommunica- 
tions Convention and accompanying Regulations were signed at Atlantic City, 
superseding previous agreements. The provisions of the convention come into 
effect January i, 1949. 

Vol. 25 (1931), 684; Schmeckcbicr, International Organizations in which the United States 
Participates, 331-335. 

For the text of the convention, see Treaties and Conventions, IV, 5379; Hudson, 
Int. Legislation, VI, 109. For a brief survey of the development and present status of the 
Union, see International Agencies in which the United States Participates, p. 264. 

The definition of terms is given in an Annex to the Convention. The term “tele- 
communication” was adopted as best expressing all the services covered by the convention. 

Article 2, § 3. The United States ratified the General Radio Regulations, but not 
the Additional Regulations. It did not ratify the Telegraph or the Telephone Regulations. 
See excerpts from the Report of the American Delegation to the Conference, Hackworth, 
Digest, rV, 280. 

Article 16. 

®® Article 17. The new Bureau took the place of the International Bureau of the 
Telegraph Union established at Bern in 1869. 

^“Article 24. 

Article 35. 

Article 36. 

*® As at Madrid in 1932, the United States signed only the General Radio Regulations. 
Treaty Series, No. 948. Sec Hackworth, Digest, IV, 285: F. C. de Wolf, “The Cairo 
Telecommunication Conferences," Am. Journal, Vol. 32 (1938), 562. 
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In accordance with the provisions of the Madrid Convention contemplat- 
ing the conclusion of regional agreements, the American States adopted the 
Inter-American Radiocommunications Convention at Havana in 1937 and 
the Telecommunications Convention at Rio de Janeiro in 1945.“ The pur- 
pose of these conventions was to make provision for periodic conferences at 
which solutions might be found for regional problems arising in the field of 
radio communications. An Inter-American Radio Office was established, with 
headquarters in the city of Habana. In addition to this wider agreement a 
more limited North American Regional Broadcasting Agreement was signed 
at Habana in 1937,*® and a still more limited Regional Radio Convention 
including the Central American States, Panama, and the Canal Zone.*® At 
the Meeting of Foreign Ministers of the American Republics held at Rio de 
Janeiro in 1942 a Resolution (XL) on Telecommunications was adopted 
recommending the closing of all radiotelephone and radiotelegraph commu- 
nications between the American republics and aggressor states, as well as 
effective control over the transmission and reception of messages and the 
elimination of clandestine telecommunication stations.*^ 

Corresponding to the inter-American regional agreements have been those 
adopted within the European region by the Radio-Electric Conference held 
at Prague in 1929, by the Conference of Radiocommunications held at 
Lucerne in 1933, and by the Broadcasting Conference held at Montreux in 

1939*® 

It can not be said that the members of the international community have 
as yet succeeded in establishing the fundamental principles upon which the 
use of the radio for purposes of broadcasts should be based.*® Other Issues 
are involved than the mere technical adjustment of frequencies and t5q)es of 
emission. States which deny freedom of information to their peoples may be 
expected to resist the passage of wave lengths over their territory. Hostile 
propaganda against a foreign state may be eJ^ected to provoke a different 
reaction from other states when the broadcasts come from government con- 
trolled stations. On the other hand the international community as a whole 
has an interest in the use of the radio as a means of promoting mutual unde^* 
standing and extending the range of general education. 

^*For the text of the Habana convention, see Am Journal, Vol s'! (1941), Supp, 156. 
For comment on the convention of 1945, s>ee Dept of State Bulletin, Vol XIII, 735. 
Hudaon, Int Legislation, VII, 962. 

*® A»». Journal, Vol 3S (1941), Supp. 71 

*^Pan American Union, Congress and Confeience Series, No 36, p 60 
Sec Tomlinson, International Control of Radio Communications, 178 fC, 

^■^Sec, on this aspect of the subject, Hjde, Int Law, I, § 192, 
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The High Seas 


Outside the territorial waters of the several states, as circumscribed by 
the maritime belt following the sinuosities of the coast, lie the high seas.’ 
These bodies of water, embracing the several oceans; the arms or branches 
of those oceans, such as the Mediterranean Sea, the North, the Baltic, the 
Caribbean, and the Black seas; bays and gulfs too wide at their mouths 
to be territorial, such as the bays of Biscay and Bengal; and connecting 
seas, such as the Sea of Marmora and the Red Sea, are open to all nations 
alike for purposes of navigation, of deep-sea fishing, and of submarine cable 
communication. Upon the high seas no state may claim rights of jurisdic- 
tion other than over ships flying its national flag; and on these the basis 
of control is personal rather than territorial. 

The principle that the high seas are open and free to the use of all nations 
was not recognized in its full extent until the first quarter of the nineteenth 
century.® The early Roman jurists looked upon the sea, as upon the air, 
as common to all mankind. But with the development of commerce in the 
later Middle Ages, maritime states began to claim dominion over parts of 
the open sea adjacent to their territories. The Adriatic Sea was claimed 
by Venice, and the Ligurian Sea by Genoa. The Baltic Sea was shared by 
Sweden and Denmark. England not only claimed sovereignty over the 
Narrow Seas and the North Sea, but staked out the Atlantic Ocean itself 
by a line drawn from Cape Finisterre in Spain around the British Isles to 
Stadland in Norway. These claims reached the height of their extrava- 
gance when Portugal and Spain, in dispute as to the extent of their territorial 
^jgggessions in the Atlantic and the Pacific, entered into the treaty of Tor- 
desillas in 1494, delimiting their boundaries of discovery in the New World 
by a line drawn 370 leagues west of the Cape Verde Islands, Spain receiving 
the lands west of the line and Portugal those to the east.® Thereupon 
Portugal claimed sovereignty over the Indian Ocean and the south Atlantic, 
and Spain over the Pacific and the Gulf of Mexico. Some of these claims to 
exclusive jurisdiction were acquiesced in by other powers. England on its 
part succeeded, by the power of its navy, in compelling foreign fishing- 
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r The use of the term “high seas” in international law is to be distinguished from its use 
in the admiralty jurisdiction of the United States. See, for example, United States v. 
Rodgers, above, p. 393. 

* On the general subject of the high seas, see Fulton, Sovereignty of the Sea; Potter, 
Freedom oj the Seas; Piggott, The Freedom of Ike Seas; Gidel, Le droit international 
public de la mer, Vol. I, “Introduction — ^La haute mer." For the recent practice of the 
United States, see Hackwortb, Digest, II, 651 If, 

* See above, p. 344. 
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vessels to take out licenses to fish in the North Sea,‘ while foreign vessels 
entering the waters claimed by England as territorial were obliged to strike 
their topsails and take in their flags in recognition of its sovereign juris- 
diction. On the other hand, the excessive pretensions of Spain and Portugal 
were stoutly resisted by England, as illustrated in the famous statement 
of Queen Elizabeth, who, untroubled by the inconsistency of English claims, 
informed the Spanish ambassador that “the use of the sea and air is com- 
mon to all; neither can a title to the ocean belong to any people or private 
persons, forasmuch as neither nature nor public use and custom permitteth 
any possession thereof,” “ On the whole but little law was recognized in the 
matter. Each state asserted such claims as seemed warranted in its own eyes 
and obtained recognition of them in proportion to its power to defend them. 

Naturally the conflicting claims of states gave rise to a corresponding 
doctrinal controversy. To Grotius belongs the distinction of making the 
first effective plea for a larger freedom of the seas. His pamphlet Mare 
liberum “ appeared in 1609 in defense of the right of the Dutch to navigate 
the Indian Ocean, claimed by Portugal to be its exclusive territorial waters. 
His argument was based upon a priori principles derived from the Roman 
law, that the sea could not in fact be “occupied” as in the case of land and 
therefore must have been intended by nature to be free to all. Moreover, 
the sea, being inexhaustible in use, was not in principle susceptible of occu- 
pation, which was necessary in the case of things the utility of which could 
only be conserved if they became private property. These arguments are 
somewhat qualified in the De jure belli ac pads '' of 1625. 

Grotius was answered by a number of advocates of territorial claims. 
Notes of Gentilis in defense of Spanish claims were published posthumously 
in 1613, under the title Hispanicae advocationis libri duo? John Selden re- 
plied in 1618 with his Mare clausum,'' controverting theories of natural law 
with the bald fact that parts of the sea had actually been appropriated by 
England. In 1653 Sir John Burroughs published a further defense of British 
claims under the title The Sovereignty of the British Seas, while Paolo Sarpi 
defended the claims of Venice in a volume published in 1676.^“ For the time 
being Grotius appeared to be in the minority; but by the eighteenth cefi?u!y 
new writers came to his support, notably Bynkershoek, whose work, De 
dominio maris, was published in 1702.'^' Bynkershoek recognized, however, 
the fact that the seas could be effectively occupied to the extent of the mari- 
time belt measured by the range of a cannon-shot.^® Vattel repeated in 1758 

* See Hall, International Laio, S 40. 

B Ibid. 

® Eng. trans., The Freedom of the Seat, by R. Van D. Magoffin. 

®Bk. II, Chap, m, sivra-xiv. 

® See F. F. Abbott, “Alberico Gentili and His Advocatio Hispanica,” Am. Journal, Vol. 

10 (igi6), 737. 

0 The volume was not printed until 1635. 

1" For details of these treaties, see Fulton, Sovereignty 0] the Sea. 

’■i Eng. trans. by R. Van D. Magoffin in Clatsics of International Law series. 

IS See above, p. 375. 

Droit des gens, Eng. trans., Bk. I, §§ 279 ff. 
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the a priori arguments of Grotius, and his principles found a ready hearing 
among the writers of the early nineteenth century. 

Side by side with the change of doctrine came a change of practice.’* 
The right of free navigation won general acceptance by the close of the 
seventeenth century, but it continued for more than a century to be at- 
tended by the necessity of saluting the British flag when vessels entered the 
waters regarded by that government as the “British Seas.” This last sur- 
vival was, however, tacitly abandoned after its vigorous reassertion in 1805.*® 
Fishing rights came later, Denmark abandoning its claims to the regions 
of Greenland and Iceland and Great Britain abandoning its claims to the 
German Ocean. A last attempt on the part of Russia in 1821 to assert a 
claim to the exclusive sovereignty of Bering Sea by prohibiting foreign 
ships from approaching within too Italian miles of the shores of Alaska was 
resisted by the United States and other powers and was promptly aban- 
doned by conventions concluded in 1824 and 1825.*® At the present day, 
whether the law rests upon a principle of “natural rights,” more or less 
obsolete, or whether it rests upon a new theory based upon the obvious 
needs of the community of nations, general practice recognizes the high 
seas as open and free to the use of all nations beyond the strict limits of the 
marine league surrounding the several maritime states.’^ This freedom is 
promoted, rather than restricted, by the necessary regulations that have" 
been adopted for the protection of navigation and fishing and tSFthe sup- 
pression of piracy and the slave trade.*® Whether the “freedom of the seas” 
in respect to the restrictions formerly imposed by belligerents in time of war 
has now ceased to have any meaning will depend upon the application of that 
elusive term to the collective sanctions to be imposed by the Security Council 
of the United Nations upon Mtes guilty of acts of-aggression.*® 

The law of the sea in res^^ to the protection of navigation has 
been discussed in part irw^miBection with the jurisdiction of states over 
vessels flying the national flag. Order is maintained on the high seas as 
between individuals by subjecting the internal discipline of each vessel to 
the law of the state whose flag it flies, irrespective of the nationality of the 
parties involved in the case.®” Each state determines for itself the conditions 
under which it will admit merchant vessels to its registry; and once a vessel 
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1 1 On the later history o£ the “{recdotn of the seas,” see in particular Gidel, Lt Droit 
international public de la mer, Vol. I, Part I. 

Sec Hall, International Law, § 40. 

^ ° For the reappearance of this claim on the part of the United States as successor to 
Russia, see below, p. 421. 

’’ That there are still some practical problems connected with the ‘‘freedom of the 
seas” in times of peace may be seen in the resolution of the Institute of International 
Law adopted at its Lausanne meeting in 1927. Sec Am. Journal, Vol. 21 (1927), 726. 

The relation of the freedom of the seas to the jurisdiction exercised by states over their 
national vessels on the high seas is discussed by the Permanent Court of International 
Justice in the case of the Lotus. Publications, Series A, No. 10. See above, p. 272. 

18 The subjects of pi.-acy and the slave trade are more conveniently treated under the 
head of ‘‘jurisdiction over vessels.” Above, pp, 324, 327. 

18 See below, pp. 551, 621. 

-8 See above, p 311. 
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is authorized to fly the flag of a particular state, no other state may question 
its right to sail the seas or interfere in any way with its movements. On the 
other hand, the maintenance of order on the high seas as between national 
vessels is secured by general regulations to prevent collisions and by special 
regulations governing fishing-vessels in parts of the sea where the need of such 
re gula tions has been felt.®^ 

A^ile no single code of navigation for the prevention of collisions has 
yet been adopted, the urgent need of common action in this matter has led 
the individual maritime states to adopt identical municipal regulations with 
respect to lights and signals, the law of the road, piloting, and courses. 
Great Britain led the way with a “Commercial Code of Signals for the Use 
of All Nations," published in 1857, which was subsequently adopted by all 
maritime states. In 1888 the Institute of International Law drew up a 
“Draft of Uniform Law for Marine Collisions,” and this was followed in 
i88g by another draft convention prepared by a maritime conference of the 
leading states assembled at Washington. Action by the separate states was 
delayed, however, and a new conference met at Brussels in rgog. The draft 
conventions prepared by this last body dealt with limitations upon the 
liability of ship-owners, maritime mortgages and privileged liens, and repara- 
tion for injuries resulting from collisions.®* They were indorsed the following 
year and recommended to the several states for separate adoption as national 
law. In igag, a new Convention on Safety of Life at Sea was adopted at 
London, replacing the earlier convention of igi4. Annex II to the Convention 
contains revised regulations for preventing collisions at sea.®* 

While no action has been taken looking to the adoption of a general inter- 
national convention for the regulation of fishing on the high seas, special cases 
have arisen where joint action has been called for by states interested in 
protecting the fisheries and the fishing-vessels in a particular part of the sea 
adjacent to their coasts. One of’ the first and most important conventions 
adopted with this object in view was the Hague Convention of 1882 for the 
Regulation of the Police of the Fisheries in the North Sea outside Territorial 
Waters. This agreement made provision for the registration of fishing-vessels 
and for a special emblem to be home by them, while specific rules were laid 
down for the avoidance of conflicts between vessels of different nationalities. 
An exceptional provision, of great collateral importance, is the authorization 
of the cruisers of the signatory powers to exercise a reciprocal right of visit, 
search, and seizure of the vessels of their several flags for the enforcement of 
the rules laid down.®® A second general convention adopted in 1887 was 

For certain “cooperative” aspects of the law of the sea, see below, pp. 490, 496. 

Reiolutiow, p. 83. 

The text of the conventions may be found in Am. Journal, Vol. 4 (igio), Supp., iij. 

** For the text of the Convention, see Hudson, Int. Legislation, IV, 2825. 

The question of the jurisdiction taken by national courts in cases of collision is dis- 
cussed above, p. 317. See in particular the case of the Scotia, 14 Wallace 170 (1871), 
where the univer«it obligation of estabILhed maritime usages is emphasized. Fenwick, 
Cases, 18; Hud-on, Cases, 667. 

s-’' Br. and For. St. Papers, LXXIII, 39. The agreement of 1901 between Great Britain 
and Denmark for the regulation of the fisheries in the waters adjacent to the Faeroe 



THE HIGH SEAS 42 1 

directed toward the abolition of the liquor traffic among fishermen in the 
North Sea,““ 

The controversy between the United States and Great Britain over the Thc^Bcdns 
seal fisheries in the waters adjacent to Bering Sea was perhaps too excep- Fisheries 
tional in respect to the issues raised to form a precedent of importance. 

The outcome of the resort to arbitration shows, however, the possibilities 
of international regulation of an industry at once domestic and international. 

In 1886 and 1887 United States police cruisers seized certain British Colum- 
bian vessels for violation of regulations made by the United States for the 
protection of the seal fisheries. The seizures were upheld by the United 
States courts, which relied upon the theory that the waters of Bering Sea 
were a closed territorial sea.“^ The dispute was submitted to arbitration by 
a treaty of 1892, which called upon the arbitrators not only to render an 
award on the merits of the case but to frame regulations which might be 
concurrently adopted for the protection of the seals.®® In presenting its 
case the United States, while not claiming exclusive jurisdiction over Ber- 
ing Sea, relied upon rights, inherited from Russia, fay which jurisdiction 
might be exercised to the extent of protecting the seals when absent from 
their breeding-places on American territory in search of food on the high 
seas. This claim of a property right in the seals, which might be protected 
in the open sea as well as on the Pribilof Islands themselves, was rejected 
by the arbitration tribunal.®® The tribunal, however, drew up a series of 
regulations for the protection of the seals, to be adopted by the parties to 
the case and such other maritime powers as might agree to them. The failure 
of this effort to protect the seals from threatened extinction led the United 
States to call, in 1911, the Pelagic Sealing Conference, which met in Wash- 
ington and drew up a convention providing for a closed season and other 
supplementary measures.'’" 

The regulation of the halibut and sockeye salmon fisheries off the western xhehalibui 
coasts of the United States and Canada presented legal problems of the same 
general character as the regulation of seal fisheries."’ Earlier conceptions of 

Islands and to Iceland follows the lines of the North Sea convention of 1882. Sec Martens, 

Nouv. rec. gin., ae sir., XXXIII, 268. 

““ Ibid., LXXIX, 894, For other treaties looking primarily to the conservation of 
natural resources, see below, pp. 496 if. 

27 Moore, Digest, I, § 172. 

22 For the text of the convention, see Treaties and Conventions, I, 746. The scope of 
the regulations was at issue in the case of the Wanderer. Sec Hudson, Cases, 647 ; Fenwick, 

Cases, 378. 

2“ For the text of the award, see Moore, Arbitrations, I, p. 910J Am. Journal, Vol. fl 
(1912), 233; Fenwick, Cases, 375. For comment upon the case, see W. Williams, “Reminis- 
cences of the Bering Sea Arbitration,” Am. Journal, Vol. 37 (1943), 562. 

2 " Treaties and Conventions, III, 2966. For the act of Congress of 1912, see Am. 

Journal, Vol. 7 (1913), 140. Four stales were parties to the Pelagic Sealing Convention. 

21 On the special subject of the regulation of the North Pacific fisheries, see Leonhard, 
International Regulation of Fisheries; Bingham, Report on the International Law of 
Pacific Coastal Fisheries; Riesenfeld, Protection of Coastal Fisheries under International 
Law; Gregory and Barnes, North Pacific Fisheries, with Special Reference to Alaska 
Salmon; G. Ireland, “The North Pacific Fisheries,” Am. Journal, Vol. 36 (1942), 400; 

A. P, Daggett, “The Regulation of Maritime Fisheries by Treaty,” ibid., Vol. 28 (1934) 

693. 
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the freedom of the high seas had made it impossible for the slates most inter- 
ested in the conservation of these fisheries to suppress practices which might 
lead to their extermination. Each state was free to prosecute its own citizens, 
but was unable to apply its protective legislation to the vessels of foreign 
states. In due time the two states most interested in the North Pacific fisheries 
were able to come to an agreement upon their regulation. The Convention, 
signed in 1923, for the Preservation of the Halibut Fisheries of the North 
Pacific Ocean and Bering Sea,*** was superseded by a new convention of 
1930,*“* and this was in turn superseded by the convention of January 29, 
193 7,® ‘ which was followed by Regulations drawn up by the International 
Fisheries Commission. Closed areas and closed seasons are provided for; 
and either party has the right to seize persons or vessels violating the regula- 
tions and deliver them to the country of their nationality for trial. The Con- 
vention for the Protection of Sockeye Salmon Fisheries, signed between the 
United States and Canada May 26, 1930, provides that the two parties shall 
share equally in the fishery; and the special Fisheries Commission established 
by the convention is given legislative powers with respect to closed seasons, 
as well as administrative functions.'*® 

The Convention for the Regulation of Whaling, opened for signature by 
the League of Nations at Geneva in 1931, represented a series of cooperative 
measures to conserve certain kinds of whales which were in danger of becom- 
ing extinct.®^ While the provisions of the convention were made applicable 
to “all the waters of the world, including both the high seas and territorial 
and national waters,” punishment of infractions of the measures prescribed 
was left to the contracting parties within the limits of their respective jurisdic- 
tions. A later agreement of 1937, signed at the close of the International 
Whaling Conference in London, supplemented the convention of 1931 by 
provisions looking to the protection not only of baleen but of other whales 
as well, fixing closed seasons and dosed areas and restricting the use of 
factory ships.®® In 1946 an International Whaling Conference met in Wash- 
ington and a new convention was signed by the delegates of thirteen govern- 
ments, setting forth detailed regulations aimed at preserving and developing 
the world’s existing whale resources. Provision was made for the establish- 
ment of an International Whaling Commission which might eventually be 
brought within the framework of the United Nations as a specialized 
agency."*® 

s® For the text of the convention, see Am. Journal, "Vol. 19 (1925), Supp., 106. 

Ibid., Vol. as (1931), Supp., ro8. 

^*Ibid., Vol. 32 (1938), Supp,, 7r. 

Ibid., Vol. 3S (1941), Supp., 184. 

Ibid., Vol. 32 (1938), Supp., 6 $. For the convention of 1937 supplanting that of 1930, 
see Treaties and Conventions, IV, 3982. 

■IT For the text of the convention, see Treaties and Conventions, IV, 537®. 

®*For the text of the agreement, see Hudson, Int. Legislation, Mil, 754. For comment, 
see L. L. Leonard, “Recent Negotiations toward the International Regulation of Whaling," 
Am. Journal, Vol. 35 (1941), 90. 

*0 Convention for the Regulation of Whaling, December 2, 1946. See Department of 
State BuUetin, Vol. XV, 1101. 
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Attention has already been called, in the chapter dealing with territorial Conti ol of 
waters, to the proclamation of the President of the United States, under date [h“cont?-°* 
of September 28, 1945, in accordance with which the United States claims 
jurisdiction and control over the natural resources of the subsoil and sea bed 
of the continental shelf beneath the high seas but contiguous to the coasts of 
the United States.^" On the same date a similar proclamation was issued 
announcing the policy of establishing conservation zones in those areas of the 
high seas contiguous to the coasts of the United States where fishing activities 
have been or in the future may be developed and maintained on a substantial 
scale. In the first of the two proclamations it is explicitly stated that “the 
character as high seas of the waters above the continental shelf and the right 
to their free and unimpeded navigation are in no way thus affected” ; and in 
the second proclamation a similar limitation with respect to free and un- 
impeded navigation was affirmed in the areas in which the conservation zones 
were established. Notwithstanding, however, the recognition of the right of 
free navigation in the areas thus marked off, it is clear that both proclama- 
tions contemplate encroachments upon traditional rights to the use of the 
high seas, and that in consequence international agreement must be reached 
upon the new claims before they can be said to constitute a rule of interna- 
tional law.^^ 

While the terminal points of submarine cables rest upon the territory of a D. Reguia- 
particular state, and are therefore subject to its immediate control, the fubmaiino 
greater part of their length rests upon an ocean bed open for the use of all 
who desire to lay such lines of communication. Hence there arose the need 
for joint action on the part of interested powers, both to regulate the placing 
of cables and to prevent injury to them on the part of irresponsible individ- 
uals. In 1884 a conference of twenty-six states met at Paris and adopted an 
International Convention for the Protection of Submarine Telegraph Ca- 
bles. The importance of this convention lies not merely in the fact that it 
provides for the administrative regulation of what might be called an 
“international public utility” but in the fact that the signatory powers under- 
took to punish the negligent breaking or damaging of a cable by the prose- 
cution of offenders in their national courts and, in order to facilitate such 
protective measures, agreed to permit their men-of-war to stop and verify 
the nationality of merchantmen of all nations which were suspected of 
having infringed the regulations of the treaty.*’ 

By long custom international law of the year 1914 had come to recognize Freedom 
sharp restrictions upon the normal freedom of the seas in the event of war Si time™* 
between two maritime states. Neutral states, not parties to the conflict, 
had been called upon to submit to the visit and search of their merchant 

See above, p. 380. 

New distinctions must be drawn to meet the situation where "jurisdiction and con- 
tiol” over the resources of the continental shelf is not to affect the fieedom of the seas, 
as res communis, above the shelf. 

*2 For the text of the convention, see Treaties and Conventions, II, 1949. 

“ For the present status of submarine cables see the voeu adopted by the Institute ol 
International Law in 1927. Am. Journal, Vol. 21 {1927), 728. 



INTERNATIONAL LAW 


/reedDtn of 
the seas as a 
:onditian 
bf peace 


424 

vessels by the public vessels of the belligerent states with the object of as- 
certaining the nationality of the vessel and the character and destination of 
its cargo.“ Moreover', the right of belligerents to engage in battle on the high 
seas might seriously inconvenience neutral vessels whose course led them 
through those waters. At the same time belligerents exercised an authority 
to extend the area of maritime jurisdiction by marking oil zones of offense 
and defense, in some cases planted with mines, into which neutrals entered 
at their own risk.*' Neutral states were thus obliged to subordinate their 
normal rights upon the high seas to the prosecution of a war in the making of 
which they had no part and with which, furthermore, they had no legal right 
to interfere notwithstanding the consequences to themselves. As for the 
belligerents, they obviously sacrificed the enjoyment of their rights of navi- 
gation, fishing, and communication in so far as either could succeed in doing 
injury to the other; while the entire merchant marine of both states, although 
privately owned by individual non-combatant citizens, was by the law of 
maritime war subject to capture and confiscation by the enemy.*® 

A new aspect of the freedom of the seas came to the front during the first 
World War. Both combatant groups, confronted with new conditions, found 
it necessary to stretch the rules of maritime warfare beyond the accepted 
interpretations of the past. As a neutral the United States suffered both from 
the application of the law of contraband and blockade by one belligerent and 
from the ruthless offensive measures of the other belligerent. American 
commerce, even that carried on with the neutral nations of Europe, was for 
the time completely demoralized. At the same time Great Britain, although 
having fought scarcely a single sea battle, had captured or driven to cover 
the entire merchant marine of the enemy. It was under these circumstances 
that President Wilson made his address before the Senate on January zz, 
1917, laying down the conditions under which he considered it possible 
that the United States might cooperate with other nations in establishing 
an international authority to guarantee peace, and stating that “the free- 
dom of the seas is the sine qua non of peace, equality, and cooperation.” *’ 
Again, in his inaugural address of March 5, the President enumerated among 
“the principles of a liberated mankind” which the United States would 
stand for, whether in war or in peace, “that the seas should be equally free 
and safe for the use of all peoples, under rules set up by common agreement 
and consent, and that so far as practicable they should be accessible to all 
upon equal terms.” This plea for a new freedom of the seas thereafter 

*•* Sec below, p. 643. 

See below, p. 587. 

The spedfle questions raised by the conflicting rights of belligerents and neutrals are 
conddered in detail below. They are referred to here only as indicating the practical 
limitations of the general principle of the “freedom of the seas.” 

Official Statements oj War Aims and Peace Proposals, p. 53, 

*® With these statements must be associated the frequent mention of the “freedom of 
the seas” in unofficial German discussions of the terms of peace, and in particular the 
address of yon Bethmann-Hollweg before the Reichstag on November 9, 1916, in which, 
after pledging Germany’s cooperation in peaceful arrangements to prevent war, the 
chancellor taid: “Then the principles of justice and free development, not only on the 
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played a prominent part in the discussions in America and in Europe of the 
constructive basis of international peace. The second of the “Fourteen 
Points” repeated the principle in the form of “absolute freedom of naviga- 
tion upon the seas, outside territorial waters, alike in peace and in war, ex- 
cept as the seas might be closed in whole or in part by international action 
for the enforcement of international covenants.” 

Jurists and the public alike disagreed, however, as to the meaning to be 
attached to the “freedom of the seas” as a principle of international law."® 
In time of peace the seas had long been free, so that any change in the law 
in that respect would seem to have been uncalled for. Was it to be understood 
that the principle would require of belligerents in a future war that they must 
forego the right to capture contraband and maintain blockades as well as 
refrain from the various uses of the submarine that had been denounced by 
the United States as lawless? The answer was not clear." ^ In consequence 
when it was proposed that the principles of the Fourteen Points should be 
incorporated into the terms of the armistice of November ii, 1918, Great 
Britain and the other Allied powers reserved a right to further interpretation 
of the second point bearing upon the freedom of the seas. The interpretation 
was never given. 

It would appear that the freedom of the seas, as understood by President 
Wilson and other proponents of the principle, contemplated in somewhat 
vague terms that in the future all nations must act in concert to maintain 
the peace, and thus prevent the inevitable injury to themselves as neutrals 
in the event of a war between two irresponsible belligerents. If war was to 
continue to be a legal procedure, there was little hope that powerful bellig- 
erents would forego practices which restricted the freedom of the seas. Only 
by bringing war under control would it be possible to prevent a repetition of 
the incidents which had made travel unsafe for neutral passengers and had 
cut off the trade of neutral states with many parts of the world.'" 

The second of the Fourteen Points recognized the exception that the seas 
might be closed in whole or in part “by international action for the enforce- 
ment of international covenants.” If that implied that individual belligerents 

Continent but also on the seas, must be made valid.” See on this subject Nippold, Devel- 
opment of International Law after the World War, pp. 149-186. See also A. S. Hershey, 
“The German Conception of the Freedom of the Seas,” Am. Journal, Vol. 13 (1919), 206. 

^0 For the text of the Fourteen Points, see Am. Journal, Vol. 13 (1919), 161, 

"" See Potter, Freedom of the Seas; Garner, "The Freedom of the Seas," Am. Journal, 
Vol. 23 (1929), 363; C. Dupuis, "Liberte des voies de communication,” Recueil des Cows, 
Vol. 2 (1924— I), 129, 13s. 

Even in President Wilson’s own mind there appears to have been a transition from 
mere restrictions upon belligerents in respect to the capture of private property at sea to 
the elimination of war itself. 

In this light may be read President Wilson’s statement on January 22, 1917, that 
“no doubt a somewhat radical reconstruction of many of the rules of international prac- 
tice hitherto thought to be established may be necessary in order to make the seas indeed 
free and common in practically all circumstances for the use of mankind”; and again 
that the freedom of the seas was “a problem closely connected with the liTnifaHnn of 
naval armaments and the cooperation of the navies of the world in keeping the seas at 
once free and safe.” Official Statements, loc. at. See, on this aspect of the subject, Potter 
op. cit.. Chap. XII, in particular, pp. 242-247, where the relation of the freedom of the 
seas to the general problem of international organization is discussed. 
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were no longer at liberty to close the seas by arbitrary resort to wai, what 
did it meatr with respect to states which, not being members of the League of 
Nations, might not be willing to participate in such “international action”? 
What if the League should take collective action against a state violating the 
Covenant and should find that its measures, such as the enforcement of a 
naval blockade, brought it into conflict with the “rights” of neutrals under 
the old law of neutrality? It was a situation which President Wilson had not 
contemplated; but the absence of the United States from the League made it 
a reality. Could the League, enforcing sanctions against an aggressor, claim 
under such circumstances any greater rights against neutrals than individual 
belligerents had claimed in the past'when fighting “private” wars? Conceding 
the right of the United States to remain neutral, would the United States 
perhaps waive some part of its rights under the old law in the interest of 
maintaining the peace and order of the international community? A definite 
answer to the questions was evaded; and when a war of the old type broke 
out in 1939 the seas became even less free than they were in 1914 

The seventh principle of the Atlantic Charter, which became a rule of 
international law when incorporated into the Declaration by United Nations, 
expressed the desire of the signatories that the peace to be established after 
victory would be one which “should enable all men to traverse the high seas 
and oceans without hindrance.” No explanation was ever forthcoming to 
clarify what the framers of the Charter bad in mind ; but it is to be assumed 
that they looked forward, as President Wilson did, to the protection of the 
peace by the collective action of the international community and to the 
denial to an aggressor of the right to interrupt the use of the seas by 
the traditional belligerent measures of the past.®'’ 

01 See below, Chap XXXII, “The Relation of Neutial States to Belligeients " 

For the text of the Charter, see Appendix C 

Contempoiary comments upon the Atlantic Charter significantly omitted any tech- 
nical discussion of this subject 
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International Treaties and Other Agreements 

From the time of Grotius down to recent years it has been the practice of 
writers to draw heavily upon the rules of the civil law regulating contracts 
between individuals in developing rules of international law governing the 
contractual relations between states. The reasons for resort to the analogies 
between the two forms of agreement are obvious enough. For the promises 
and the contracts of more or less absolute monarchs of the period of Grotius 
and Vattel were scarcely to be distinguished in their ' essence from similar 
obligations assumed by individuals, and the same fundamental principles of 
the natural law appeared to be equally applicable to both. With the coming 
of constitutional governments the analogies between the private contracts of 
individuals and agreements between states gradually became less close; hut 
many of the rules of international law derived from those analogies continued 
to be quoted as authoritative when in fact the reason for their validity had 
ceased to exlst.‘ 

In considering the legal character of international agreements and the func- 
tion they perform in modern international law, it is important to observe the 
distinction between bilateral and multilateral treaties. Many bilateral treaties 
still bear the closest analogy to the private contracts of individual citizens.® 
When two states seek to promote interests peculiar to themselves which it 
would be impossible or inexpedient to regulate by a general rule of law, such 
as the development of the St. Lawrence Waterway, their agreement may be a 
purely personal one, raising no issues of international law and involvi ng in 
no way the interests of the international community. A treaty providing for 
the cession of territory, such as the sale of Louisiana by France to the United 
States in 1803, may differ in no substantial way from a deed of sale executed 
between two individual citizens of the same state. Again, the treaty of 1818, 
by which Great Britain granted to the United States special fishing rights on 
the banks of Newfoundland, was closely analogous to the creation of a similar 
servitude — for example, profits d. prendre — ^under the rules of the common law. 
These treaties, being strictly private contracts, are not in themselves sources 
of international law, although controversies as to their interpretation may 
raise points of law implied in the conclusion of the contract.® 

^ On the general subject of treaties, see McNair, The Law of Treaties. BtUish Practice 
and Opinions; also his “Functions and Differing Legal Character of 'rreaties,” British Year 
Book, XI, (1930}, 100; Crandall, Tteaties, Their Making and Enforcement; Harvard 
Research, Draft Convention on the Law of Treaties, Am. Jownal, Vol. 29 (193S), Supp. 
6ss, where an elaborate bibliography may be found; Basdevant, “La conclusion et la 
redaction des traitfa," Recued des Cows, Vol. iS (1926— V), 539- 

^ See on this point, Lauterpacht, Private Law Sources and Analogies of International Law. 

“ See above, pp, 76 ff. 
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Other bilateral treaties may take on a wider scope and enter the field which, 
in municipal law, would be occupied by legislative enactments and executive 
functions. Individual citizens, confronted with conflicting claims of interest 
to which the existing rules of law are inadequate, turn to the national legisla- 
ture of the state for the enactment of a general rule governing the particular 
field. States themselves, not having recourse to an international legislaturp, 
have been obliged to do for themselves, two by two or in small groups, what 
the community as a whole has been unable to do. Hence the multiplicity of 
bilateral treaties dealing with matters which, in municipal law, would fall 
within the jurisdiction of the legislative or executive departments of the 
government. Fugitive criminals should obviously be sent back for trial to 
the country whose law they have violated. But because of differences in 
the criminal law of separate states, and particularly differences in the concep- 
tion of political as distinct from strictly criminal offenses, states have thus 
far been unable to conclude a general international convention on the sub- 
ject of extradition, to replace the innumerable bilateral treaties that clutter 
up the files of foreign offices and give rise to equally innumerable diver- 
gencies of interpretation.^ In like manner the numerous bilateral treaties of 
amity, commerce and navigation represent an attempt on the part of states 
to establish relations with other states in respect to interests which it has 
not yet been found possible to bring under a single rule of international 
law.” 

By contrast with these bilateral treaties, there are two groups of general or 
multilateral treaties, which have been called “law-making” treaties and which, 
although differing in many respects from the statutes of municipal law, do in 
fact express the common will of the parties upon the subjects of the treaty. 
Certain of these treaties have dealt with the political interests of states and 
have attempted to adjust conflicts of claims by defining rights and duties and 
laying down new principles of international law. Of such character was the 
important Final Act of the Congress of Vienna of 1815 which, because of the 
dominant position of the signatory powers, became in time the law for all 
Europe and, in part, for the world at large. The Declaration of Paris of 1856, 
concluded between a small group of stales, likewise became by the adhesion 
of other states a general law-making treaty.” The Hague conventions of 1899 
and 1907 became law-making treaties between the states ratifying them.'' 
The Covenant of the League of Nations was in like manner a great law-mak- 
ing treaty, in spite of the indefinite character of certain of its obligations.® 
The Pact of Paris created new rights and obligations and extended the range 
of both substantive and procedural law.® The Charter of the United Nations 

1 For the efforts made to codify the law of extradition, see above, p. 338, 

° See below, pp. 488 ff. 

« See above, p. 77. 

r See above, p. 78, and below, p. S43. 

* Article 10 of the Covenant marked, perhaps, the greatest step forward in international 
law taken up to that time. That it failed to accomplish its purpose was not due to the 
intrinsic weakness of the principle it involved. 

0 See below, p. 5^6. 
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now replaces ’the Covenant of the League of Nations as the outstanding inter- 
national legislative document.^ “ 

In addition to the more formal law-making treaties of universal application 
mention must be made of the successive “declaiations” of inter-American 
conferences and meetings of foreign ministers, in accordance with which prin- 
ciples of inter-American law have been from time to time proclaimed." 

These declarations are regarded by the American Republics as having the 
force of law within their regional group.^* They mark a distinct contribution 
of the inter-American community to the development of regional law, giving 
expression as they do to what has been called “the }nridical conscience of 
America,” or, in Anglo-Saxon terms, “international common law.” 

Far more numerous, if intrinsically less important than treaties relating to 
the field of political interests, are the multipartite treaties dealing with the 
economic and social interests of states.^® These agreements do not in general 
define the rights and duties of the parties in respect to some pre-existing 
matter of dispute. Rather they propose a common object to be attained by 
mutual cooperation, and they usually set up administrative agencies for the 
execution of the provisions agreed upon. Within recent years they have come 
to include an ever wider range of interests, and they are comparable in inter- 
national law to the legislation of national governments in the broad field of 
“social justice.” 

The term “law-making” applied by jurists to these multipartite conventions Meaning 
must, however, be understood in a descriptive and analogical rather than in a 
strictly legal sense. They approximate to statutory legislation, but they differ 
from it in several important respects. In the first place the plenipotentiaries 
who attend the conferences and congresses at which such conventions are 
drawn up have in spite of their titles no delegated powers enabling them to 
take final decisions in respect to the subject before them, and they have no 
collective authority enabling them to control the acts of states not members 
of the conference or, if members, not wishing to be bound by the decision 
taken. Hence the conventions come into force only upon the subsequent 
ratifications of the states which choose to act upon them, leaving other states 
free to remain outside the agreement and be governed by the former law, if 
any. In the second place the force of the conventions is qualified by the fact 

10 See above, Chap. IX. 

Of such chaiacter, for example, among others was the Declaration of Fiinciples of 
Inter-American Solidaiity and Cooperation, adopted at Buenos Aires in 1936, the Declara- 
tion of American Principles, adopted at Lima m 1938, and the Dcclaratlo,n of Mexico, 
adopted at Mexico City in 1945. 

In the Preamble of the Act of Chapultcpec, adopted at the Conference on Problems 
of War and Peace at Mexico City in 194s, it is said that “The American States have been 
incorporating in their international law, since 1890, by means of conventions, resolu- 
tions and declarations, the following principles: . . .” No distinction is made with lespect 
to the juridical character of piinciples incorporated in treaties or those incorporated in 
resolutions and dcclaratio.ns. Rraolution XXIV of the same Conference called upon the 
Inter-Amcrican Juridical Committee to report to the American Governments with respect 
to the subject-matter of the various commitments embodied in the final acts of inter- 
American conferences and meetings of the Ministeis of Foreign Affairs. See above. Chap. X, 
note ss- 

The scope of these conventions is suiveyed in a subsequent chapter, below, p. 488. 
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that, as generally provided, an individual signatory power may, upon giving 
due notice, denounce the convention and thereby release itself from the obliga- 
tions it has assumed.^* Nevertheless it seems appropriate to use the term “law- 
making,” or the alternative term “legislative,” in regard to such agreements. 
For they do actually have the effect of creating new legal relationships and at 
times of setting up new machinery for the continuous administration of the 
affairs covered by the agreement. 

The oldest and doubtless the most fundamental rule of international law 
is that of the sanctity of treaty obligations. That good faith should be kept 
between states in respect to their contractual agreements has been from the 
earliest times regarded not merely as a matter of legal duty between the 
parties to the treaty, but as a matter of common concern to the whole commu- 
nity of states.*® To the Greeks the rule of good faith was part of the universal 
law. To the Romans it was part of the jus gentium common to every tribe and 
people. Pacta sunt servanda.'^' Philosophers, theologians, and jurists have 
recognized with unanimity that unless the pledged word of a state could be 
relied upon the relations of the entire international community would be 
imperiled and law Itself would disappear.^® 

But when this broad principle has been laid down, many embarrassing 
questions have arisen as to its particular application in specific cases. What 
if the good faith of the state has been pledged by a monarch or dictator 
whose right to speak in the name of the state is morally unfounded even if 
legally valid? What if a state has been intimidated into signing a treaty by 
threats of violence by the other party, or as a result of defeat in war? What 
if, during the passage of years, ‘the conditions under which the treaty was 
entered into should change so fundamentally as to make it doubtful whether 
the terms of the treaty are any longer in line with the original intention of 
the parties? All of these questions call for careful examination.^” While they 
do not challenge the principle of good faith directly, they do so indirectly 
through exposure of certain fundamental weaknesses of international law, of 
which unscrupulous governments have at times been ready to take 
advantage.”" 

*■* Denunciation, however, is less likely in the case of iieatics dealing with economic and 
social interests than in the case of treaties dealing with political interests. 

*”“Thc term international legiilation would seem to describe quite usefully both the 
process and the product of the conscious effort to make additions to, or changes in, the 
law of nations.” Hudson, International Legislation, I, xiii. 

Sec Phillipson, International Law of Ancient Greece and Rome, I, Chaps. XIU-XV. 

*•" Cicero, in his De OSiciis, iii, 34, puls the question “Pacta ct promissa semperne ser- 
vanda sint?” and answers it in words that might be read with profit at the present day. 

Compare the impressive appeal made by Grotius, De jure belli ac pacts, Eng. trans., 
Eh. Ill, Chap. XXV: “For not only is each separate state held together by good faith, 
but also that greater society of which states are the members. Aristotle speaks truly 
when he says that if good faith has been taken away, ‘all Intercourse between men 
becomes impossible.’ ” To the same effect the statement of Sccretaiy Hull, July 16, 1937. 
Hackworth, Digest, V, 104, 

13 See below, pp. 436, 438, 453- 

33 See M the general subject, J. L. Kunz, “The Meaning and the Range of 'the Norm 
pacto sunt servanda,” Am. Journal, Vol. 39 (1945), 180; Harvard Research, Draft Con- 
vention dn Treaties. Art. 30 and Comment. 
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International law knows no formal classification of treaties. Like the con- 
tracts of municipal law, treaties arc of the widest variety, dealing with the 
whole range of interests of international life. Methods of classification have 
at times been suggested by publicists in the interest of scientific precision and 
clearness, and several of them are helpful as throwing light upon the legal 
character of the engagement entered into. Thus the distinction between mi- 
lateral and bilateral treaties indicates whether the obligation is binding upon 
one party only or upon both parties. Unilateral in substance, if not in form, 
was the treaty between the United States and Cuba in 1903.®^ The distinction 
between bipat tite and multipartite bears merely upon the number of parties 
to the treaty, not upon its legal character. The distinction between simple 
and conditional treaties bears upon the absolute or qualified character of the 
obligation assumed, as in the case of a treaty of guarantee. More important 
is the distinction between executed and executory treaties. Executed treaties, 
also known as transitory or dispositive treaties, deal with single acts which 
are to be performed forthwith and which, when performed, dispose of the 
matter once and for all. Of such character are boundary conventions and 
treaties of cession, which closely approximate to deeds of transfer and other 
executed contracts of municipal law. On the other ‘hand, executory treaties 
are continuous, dealing with acts which are to be performed regularly when- 
ever the occasion for them is present or with exceptional acts which must be 
performed when the particular conditions specified in the treaty come about. 
Such are treaties of commerce and of extradition and the numerous treaties 
establishing administrative agencies, which set up continuous relations be- 
tween the parties for the life of the treaty. Such also are treaties of alliance, 
which may operate over a long period of years without once calling for per- 
formance.®’* The classification of treaties according to their objects, distin- 
guishing between political, social, and economic objects, has little or no bear- 
ing upon the legal nature of the obligations assumed, although it is a conven- 
ient method for a descriptive treatment of the substance of the treaty.®® 

International law has long recognized as one of the distinguishing tests of 
international personality that the state possessing it should be able to contract 
freely with other states. At the same time, however, international law has 
recognized that a sovereign state, a state which held full membership in the 
international community, coitld as a matter of fact bind itself by a treaty 
with one state not to enter into certain treaties with other states which might 
bring about the conditions which the first treaty sought to prevent. Such 
restrictions are a clear notice to third states that the state subject to them is 
not competent to enter into the particular treaty; or that if legally competent 
to do so from the point of view of international law, it could not do so without 
breach of faith to another state. By the treaty of 1839 Belgium obligated 
itself to observe toward all other states the neutrality imposed upon it by the 

See above, p. iii. 

The distinction between executed and executory treaties was in former times' of 
special importance in connection with the effect of war upon treaties. See below, p. 675. 

2* See below, Chap. XXV. 
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powers which guaranteed to it that status.^* Treaties of alliance were thus 
barred to Belgium during the period of neutralization. Again, in the treaty 
of 1903 with the United States by which Cuba formally acquired independ- 
ence, the new republic agreed not to enter into any treaty with a foreign 
state which would have the effect of impairing its independence or of authoriz- 
ing any foreign power to obtain a lodgment in or control over the island.®' 
If in both cases the control of the state over its foreign affairs seemed to be 
seriously restricted, the improbability that it would desire to take the action 
contemplated reduced the restriction to relative insignificance. Restrictions of 
this character are not regarded as affecting the sovereignty of the state or as 
qualifying its capacity to contract in other matters. The same is to be said 
of the numerous restrictions imposed upon the treaty-making power of Ger- 
many by the Treaty of Versailles of 1919.®® By the treaty of Saint Germain 
Austria was forbidden to alienate its independence except with the consent 
of the Council of the League of Nations.®^ 

In the peace treaties following the second World War no restrictions were 
put upon the treaty-making powers of the satellite states ; but the Free Terri- 
tory of Trieste was put under the obligation not to make or discuss any 
military arrangements or undertakings with any state.®® 

Tn contrast with the above instances where the legal capacity to contract is 
left untouched but the scope of its practical application is restricted, there are 
the various treaties entered into between fully sovereign states and states 
whose legal position in the community of nations is of a doubtful character. 
In the case of the native tribes of Africa or of the smaller islands of the 
Pacific, the agreements have not been regarded as creating the rights and 
obligations of the international law of treaties, due to lack of capacity to 
contract on the part of the native princes or chiefs. In the Island of Palmas 
case ®® the arbitrator reached that conclusion with respect to treaties between 
the Dutch East India Company and the native chieftains of the adjacent 
islands.®” More difficult situations have been presented where the contracting 
slate has had some standing in international law but an undetermined one, 
as in the case of'vassal states such as Bulgaria and Egypt in the latter part 
of the nineteenth century, or in the case of backward states such as Abyssinia 
before its admission into the League of Nations. On the other hand no dif- 
ficulty was experienced in connection with treaties made with the British self- 
governing dominions, in spite of the indirect forms of negotiation and signa- 
ture. Canada’s treaty-making power, for example, passed through several 

See above, p. 108. 

es See above, pp. iii ft., where the later treaty of 1934 is referred to. 

Arts. 582-293. Germany was required to abrogate certain treaties, to continue others 
in force, and to conclude new treaties of a stipulated character. 

Art. 88. 

Treaty with Italy, Annex VI, Art. 3. 

Tribunal of the Permanent Court of Aibitration, 1928. Hague Court Reports (Second 
Series), pp. 83 ff. Fenwick, Cases, 434: Hudson, Cases, 41, 361. See above, p. 350. 

Compare the decision of the French Government as arbitrator between Great Britain 
and Portugal in regard to the sovereignty of territory adjacent to Delagoa Bay. Hall, 
hit. Law, 1 34. 
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stages. After 1884 Canada had the right to negotiate commercial treaties with 
foreign nations, but its agent acted for that purpose through the channels of 
the British Foreign Office. Later, Canada’s representative negotiated alone 
but signed in conjunction with the British ambassador. Still later, the Halibut 
Fisheries Treaty of 1923 was signed by the Canadian minister alone, he act- 
ing on that occasion as the representative of the British Crown and holding 
full powers from it. The treaty was officially described, however, as having 
been entered into by the United States with “Great Britain.” Since the 
establishment of the British Commonwealth of Nations the members contract 
by their own agents and in their own names. 

The right of the members of a confederation to enter into treaties with 
foreign nations is a matter of constitutional rather than of international law. 
The member states of Switzerland are competent, under the constitution of 
that country, to enter into treaties with foreign powers with respect to local 
matters. In such cases the particular foreign power may be expected to take 
notice of the constitutional limitation upon the capacity of the canton to 
contract. 

May the capacity of a sovereign state to contract be limited by its own 
constitution, so that other states are held to notice of any restrictions which 
it may impose? The question has been discussed at length in the United 
States where the constitution assigns a wide field of reserved powers to the 
member states of the Union.” In theory it would seem reasonable that foreign 
states, contracting with the United States, should be held to a knowledge of 
any express prohibitions of the Constitution against the adoption of the 
provisions in question.^* But this is an academic issue, since it is not to be 
expected that the Senate, in giving its advice and consent to the ratification 
of the treaty by a two-thirds vote, would overlook an express prohibition of 
the Constitution. Suppose, however, that, in a matter in respect to which the 
Constitution contained no express provisions, the President, after receiving 
the advice and consent of the Senate, should ratify a treaty, and that sub- 
sequent to ratification the Supreme Court of the United Slates should declare 
the provisions of the treaty to be contrary to the Constitution, would the 

Even at that time the formality that the treaty had been entered into with “Great 
Britain” was sharply critidzed. See A. L. Lowell, “The Treaty-Making Power of Canada,” 
Foreign Ajjairs, Sept. 15, 1923, pp. 12-22. Since then the situation has changed, and the 
Government of Canada now signs treaties in the name of “His Majesty, for the Dominion 
of Canada,” as in the ease of the Halibut Fisheries Treaty of 1930. See R. B. Stewart, 
Treaty Relations of the British Commonweallh of Nations; McNair, op. cit., 68 if. 

The question is to be distinguished from that of the observance of constitutional 
provisions in respect to the latification of a treaty, which relates to the powers of stale 
agents, not to the capadty of the slate to contract. See below, p. 43S. 

Instances of conflicts between the treaty-making power and the Constitution may 
be found in Moore, Digest, V, S§ 73S-73S. The scope ot the treaty-making power in the 
United States is discussed at length in Missouri v. Holland, 252 U.S. 416 (1920), uphold- 
ing, against the plea by Missouri of an invasion of its state rights, an act of Congress 
enforcing the Migratory Bird Treaty Act of 1918. Fenwick, Cases, 559; Hudson, Cases, 
850. See also Cook v. United States, 288 U.S. loa (1933), in which the court construed 
an act of Congress of 1930 in the light of the treaty of 1924 between the United States 
and Great Britain. Fenwick, Cases, 564 ; Hudson, Coses, 637. 

The subject is discussed at length in Hyde, Int. Law Chiefly as Interpreted and Applied 
by the United States, II, 138 ff., where an elaborate bibliography is given. 
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treaty become invalid in consequence? A case has not actually arisen in 
more than one hundred and fifty years of practice, so that the issue is as 
academic as in the case of the supposed violation of express provisions of the 
Constitution.’" If, however, it should arise it would seem that the answer 
should be that foreign states are entitled to take the approval of the Senate 
and the subsequent ratification of the treaty by the President as a final deci- 
sion in respect to the constitutionality of the treaty."’ Proceedings for the 
abrogation of the treaty would then be in order, assuming that no other way 
could be found of meeting the constitutional requirements; and it is not to 
be believed that under the conditions of the present day the other party 
would decline to adjust the situation upon an equitable basis."® 

Prior to the development of modern constitutional governments, there was 
a clear rule of international law that the agents delegated by their govern- 
ments to negotiate a treaty must have “full powers” to conclude a binding 
agreement. Since the decision of the monarch was final in point of domestic 
law, it was only necessary for him to authorize his agent to act in his name, 
and upon the signature of the latter the agreement became binding forth- 
with. Moreover, communication being slow, it was impossible for the agent 
to be in close touch with his government. For this reason it became necessary 
to confide in his skill as a negotiator and to accept as final the best bargain 
he could succeed in maldng. The works of the writers of the eighteenth cen- 
tury are consequently preoccupied with questions of the due authorization of 
diplomatic agents, and of the results which should follow in case an agent had 
exceeded his powers."’ Cases might arise where an agent pledged his govern- 
ment to acts so clearly detrimental to the state that good faith did not 
require the acceptance of the terms. Or again, an agreement might be con- 
cluded by an agent in excess of the powers entrusted to him, and on the 
strength of it acts might be performed by the other party to the advantage 


"5 Few states are in the embarrassing position of the United States where the final word 
in the determination of the constitutionality of a treaty rests with a body which took 
no part in the negotiation of the treaty or in its subsequent approval. But, as observed, 
the embarrassment is theoretical rather than practical. 

Hyde accepts the test of the existence of "an international relationship” as determin- 
ing the constitutionality of a treaty, quoting Secretary of State Hughes as follows: “The 
normal scope of the power [to make a treaty! can be found in the appropriate object of 
the power. The power is to deal with foreign nations with regard to matters of inter- 
national concern. ... This is a sovereign nation; from my point of view the nation has 
the power to make any agieemcnt whatever in a constitutional manner that relates to the 
conduct of our international relations unless there can be found some express piohibition 
in the Constitution, and I am not aware of any which would in any way detract from the 
power as I have defined it in connection with our relations with other governments.” 
Acting on this principle Secretary Hughes was unwilling to accept the Bustamante Code 
of Private International Law proposed at the Habana Conference of 1928, believing it 
“inadvisable to attempt to press the treaty-making power in such a novel exercise." Com- 
pare the ratificaUon by the United States of the Migratory Bird Treaty, above note 33. 

"" The necessity of this rule may best be seen by contemplating the alternative, that 
foreign states could not rely upon the treaty until a test case had been presented to the 
Supreme Court. 

** In contrast is the case of a treaty ratified by the executive power without observing 
constitutional procedures. Below, p. 433. 

" ' Sec. for example, Vattel, Drait des gens, Bk. II, §§ 207, 212, where numerous phases 
of the law of his time arc discussed. 
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of the state before it could repudiate the act of its agent. Wliat were the 
obligations of the state benefiting by such an agreement? It was clear that 
restitution must be made, and as far as possible conditions must be put back 
where they were before.^® In many instances this presented serious practical 
difficulties, especially in the case where the agreement was made between 
military commanders in the field.*^ These and other rules of the older law 
have now little more than historical interest, since international law at the 
present day recognizes that treaties become binding not upon the signature 
of the diplomatic agents who have concluded them but upon subsequent ex- 
change of ratifications of the agreement by the governments of the states 
parties to the treaty. 

Formal ratification has now become an accepted part of the procedure of 
treaty-making, and international law clearly recognizes that there is no legal 
ground of complaint by one party if the other should subsequently repudiate 
the agreement signed in its behalf by its agent. The constitutional pro- 
cedures of the different states vary widely in respect to the conditions of 
ratification. Ratification itself is an executive act, performed by the head of 
the state, announcing the formal acceptance of the treaty.*® But before the 
head of the state can take such action many constitutions require the consent 
of one or both branches of the legislature. In the United States the advice 
and consent of a two-thirds majority of the Senate is required.*** In Great 
Britain it has become customary for the Cabinet before ratifying a treaty in 
the name of the Crown in Council to submit the treaty to Parliament for 
approval. In Brazil, under the constitution of 1946, the president has the 
power to enter into treaties ad referendum of the Congress, which must 
“decide definitively” upon them; “* and a similar rule prevails in the other 
American states, it being the general practice to require the approval of both 
houses of Congress.*® 

What is the validity of a treaty which has been ratified by Uie head of the 
state without submission to the legislature in accordance with the provisions 


Compaie the rules laid down by Grotius, Bk, II, Chap. XV, § XVI, and Vattel, Bk. 
II, § 3og, for the agreement known as sponsio made by a public official in excess of 
authority conferred or upon his own personal responsibility. 

^^The classic case is that of the agreement between the Roman consuls and the Sam- 
nites at the Caudine Forks, 331 B.C. See Vattel, loc. at. See below, p. 579. 

The doctrine of the older writers that ratification could not be legally or morally 
refused has long since been abandoned. Vattel, Oroit des gens, Bk. II, § 156, marks the 
transition to the later doctrine. In the case of the Elisa Ann, i Dodson 344. (1813), Sic 
William Scott found the practice of ratification well established. Fenwick, Cases, 739 ; 
Hudson, Cases, 857. 

The modern rule is specifically laid down in the Convention on Treaties, adopted at 
Habana in 1928, Art. 3; “Treaties are obligatory only after ratification by the contracting 
States, even though this condition is not stipulated in the full powers of the negotiators 
or does not appear in the treaty itself.” Hudson, Int. Legislation, IV, 2380. 

Ratification is often popularly used to indicate the approval of one or both bodies 
of the legislature; but strictly taken, it is an executive act. On the general subject, see 
Wilcox, The Ratification oj International Conventions. 

**Art. 11 , Sec. 2; The President “shall have the power, by and with the advice and 
consent of the Senate, to make treaties, provided two thirds of the Senators present concur.” 

Article 87, VII. 

See, for Argentina, Antokoletz, Tratado, Tercera parte, 367. 
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of the Constitution? A number of authors have held that foreign governments 
are justified in considering the act of the head of the state as definitive, leav- 
ing it to constitutional law to determine whether he has acted within the scope 
of his powers.^’ Constitutional processes, they hold, vary in the different 
states; and it is sufficient that the head of the state shall declare that they 
have been fulfilled to consider them as fulfilled. The majority of writers, how- 
ever, maintain that foreign governments should be held to a luiowledge of the 
constitutional prerequisites of ratification in each country with which they 
are dealing; and they insist that a treaty which has been ratified without the 
proper observance of these requirements is ipso jacto invalid, whatever the 
proclamation of the head of the state may assert in that respect.*® 

While the doctrine of the necessity of the observance of constitutional pro- 
cedures makes a strong appeal on ground of democratic principles, it is open 
to serious inconveniences. In general it would seem but just and equitable 
that a treaty entered into by a government should represent the will of the 
people, in so far as that can be determined by the vote of the legislative 
body. Otherwise there will be a tendency to repudiate the treaty if at a later 
date it should become burdensome. But what if the constitution of the state 
be temporarily in suspense? *“ What if the head of the state has assumed the 
legislative power and is governing the state under “decree-laws”? Are treaty 
negotiations to be discontinued witli such a government, even though normal 
diplomatic relations are being maintained with it? Or are foreign states to 
consider themselves free to treat with such a totalitarian ruler and to look 
upon the acquiescence of the people in his dictatorial rule as approval of his 
personal decisions in the determination of the foreign policies of his country? 
Obviously each state, in treating with him, should take into account the 
circumstances and decide for itself whether, as a practical matter, apart from 
legal obligations, it is safe to take his word as the word of the state which 
he pretends to represent.®" 

In the case of multilateral treaties greater difficulties are to be experienced. 
For each exchange of full powers at the time of signing the treaty must be 
attended by an inquiry into the existing constitutional situation in each of 


*’ The subject is carefully treated in the Harvard Draft, Comment on Article 21. 
Anzilotti, Cavaglieri, Verdross and Basdevant, and in the United States Willoughby, are 
cited as supporting Uie position that the declaration of the head of the state that a treaty 
has been concluded in accordance with the requirements of the constitution is conclusive 
as to the facts. 

‘'0 The Harvard Draft cites, among others, Strupp, Schilcking, C. de Visscher, Mirkinc- 
Guetzevitch, Hyde, Hall, and McNair. The Harvard Draft itself, Article 21, proposes; 
“A State is not bound by a treaty made on its behalf by an organ or authority not com- 
petent under its law to conclude the treaty; however, a Stale may be responsible for an 
injury resulting to another State from reasonable reliance by the latter upon a repre- 
sentation that such organ or authority was competent to conclude the treaty.” The Con- 
vention on Treaties, signed at Habana in 1928, is indecisive on the point, merely providing 
that: “Treaties will be concluded by the competent authorities of the States or by their 
representatives, according to their respective internal law." 

It should he observed that the period prior to 1930 was one of relative constitutional 
stability, and that the views of jurists were naturally influenced by that fact. 

At this point the issue is closely connected with the problem of the recognition of new 
governments. See above. Chap. VIII. 
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the fifty or more states parties to the treaty; and under the changing condi- 
tions of the present day it may not be easy in certain cases to obtain precise 
answers. Doubtless no little embarrassment would have been created at San 
Francisco in 1945 if it had been understood that the United States, before 
accepting the ratifications of the signatories of the Charter of the United 
Nations for deposit, would find it necessary to decide whether the ratifications 
of each of the signatories was in accord with the constitutional procedures of 
the particular states.®’ Account should also be taken of the fact that in a 
number of states with one-party governments the approval of a treaty by 
the legislative body would have no significance beyond the approval of the 
executive power.®® 

It is suggested as the correct rule, de lege jerenda, that when the national 
legislature, by reason of the suspension of the constitution, is unable to give 
its approval to a treaty, the ratification of the head of the state should be 
regarded as temporary and conditional, pending the reestablishment of the 
constitution and the subsequent approval by the legislature of the agreement. 

The mere fact of the suspension of constitutional procedures does not of itself 
suggest that the act of the head of the state may not represent the people of 
the state. But it raises the issue; and it suggests that temporary and condi- 
tional ratification would be the more equitable rule. The same is to be said 
of agreements with totalitarian governments, in which the free expression of 
public opinion is suppressed. There may be no other alternative than to con- 
tract with them as if they represented the public opinion of the state. But the 
international community should not be surprised if succeeding governments 
should take somewhat lightly the obligations of their predecessors.®® 

Does a treaty, when ratified, operate retroactively, so as to take effect as Retroacti’ 
from the date of signature? The earlier rule, taken over by the United Stales Jatmeatio 
courts, that a treaty had such retroactive effect has been widely questioned. 

In the case of Haver v. Yaker ®® the Supreme Court of the United States 
stated that the rule did not apply where the treaty operated upon private 
rights, and held that the property of an intestate naturalized citizen should 
pass to his heir under the earlier law, to the exclusion of certain other alien 
heirs whose rights were recognized by a treaty signed prior to Yaker’s death 
but not ratified until after his death. The Harvard Research Draft Conven- 
tion on the Law of Treaties definitely abandoned the old rule, finding that the 
rule “has no support today [1935] among writers on international law outside 
the United States,” and that it “also rms counter to considerations of con- 
venience, logic and reason.” ®® 

Since the signature of a treaty represents a meeting of minds of the several Ratificatioi 

* ^ With reser^ 

parties upon specific provisions involving reciprocal obligations, any changes vations 

sr The number at that time of constitutions in suspense or non-existent must have almost 
equaled the number in effect. 

As in the case of the Soviet Union and of Yugoslavia, 
as See above, pp. 161 ff., in connection with the ^ect of changes in governments, 
a* 9 Wallace 33 (1869). Hudson, Cases, 865; Fenwick, Cases, 333. 
aa Art. ii. Comment, p. 811. For applications of the earlier rule, see Moore, Digest, V, 344. 
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or amendments inserted by one party as a condition of ratification must be 
accepted by the other party if the treaty is to come into legal effect. Thus 
the amendments to the Treaty of Versailles proposed by members of the 
United States Senate, in the form of the “Lodge Reservations,” would have 
required the acceptance of the other signatory powers before the ratification 
of the United States could have had legal effect." In such cases the negotia- 
tions may be regarded as continuing up to the time of ratification, the effect 
of the original signature being thereby waived. Reservations may be made to 
multilateral treaties at the time of signing, at the time of ratification or at 
the time of accession. In each case, if they are to be valid, they must be 
accepted by all states which up to that time have signed the treaty or 
acceded to it.“® 

Ratification with reservations must be distinguished from ratification “with 
the understanding” that a specific interpretation is to be placed upon certain 
doubtful terms of the treaty. It is a common practice of states to stipulate in 
advance, by means of such “understandings,” the interpretation they place 
on particular clauses of the agreement. When these advance interpretations 
are acceptable to the other party, they remain as evidence of intent in case 
of subsequent disagreement, although perhaps not formally incorporated into 
the treaty. In the case of the Kellogg-Briand Pact of 1928 the “understand- 
ings” of the Senate were incorporated in a committee report so as not to have 
the effect of reservations,®® 

On occasion it has happened that the failure of one of the parties to a 
limited multilateral treaty to ratify it has thrown doubt upon the obligations 
of others which have already ratified it. Are they thereby released from 
their obligations? When Great Britain, France, and other states ratified the 
Treaty of Versailles and assumed the obligation, under Article 10 of the 
Covenant of the League of Nations, to uphold the principle of collective 
security, they did so in anticipation of the United States becoming a party to 
the obligation. Did the failure of the United States to ratify the treaty 
change fundamentally the conditions under which the provisions of the treaty 
were expected to operate? ®“ No general rule can be laid down, and each case 
must be taken on its own merits. 

Under municipal law, whether the common law of Great Britain and the 
United States or the civil law of Continental states, contracts entered into 

^“Thc Harvard Draft defines a reservation as follows: “As the term is used in this 
Convention, a ‘reset vation’ is a formal declaration by which a State, when signing, ratifying 
or acceding to a treaty, specifies as a condition of its willingness to become a party to 
Uic treaty certain terms whidi will limit the effect of the treaty in so far as it may apply 
in the relations of that State with the other State or States which may be pailies to the 
treaty.” Art. 13. 

’^ For the text of the Lodge Reservations, see Lodge, The Senate and the League of 
Nations, i7r fi.j Fleming, The United States and the League of Nations, Chap. XVII. 

Compare the detailed provisions of Arts. 14-16, Harvard Draft, and see Comment. 

See Myers, Origin and Conclusion of the Paris Pact, p. 68; Hackworth, Digest, V, 144. 

‘’“The German Government argued to that effect with respect to the failure of the 
Vnilud States to ratify the Treaty of Versailles, claiming that the presence of the United 
States on the Council of the League of Nations would have resulted in bringing the terms 
of the treaty more into accord with the terms of the armistice. 
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under duress are not binding. To constitute a legal agreement there must be 
a free offer and a free acceptance. Duress, however, is with a few exceptions 
limited to physical coercion or intimidation, and it does not include such 
moral coercion as is involved in taking advantage of the financial embarrass- 
ment or other material distress of a rival. By contrast, international law, 
having no final court of obligatory appeal for the adjustment of contract 
obligations, not only has overlooked the duress incident to the economic 
pressure that may be brought to bear by a strong state against a weaker state, 
but has never questioned, until of recent years, the validity of other forms 
of duress, especially the duress incident to treaties of peace at the conclusion 
of a war which has left one party in a position to impose its will upon the 
other.®’- 

Violence or intimidation used against the person of the sovereign or of his 
diplomatic agent, as in the case of the pressure brought to bear by Napoleon 
against Charles IV and Prince Ferdinand of Spain in 1808, or possibly in the 
case of the pressure exerted against the King of Korea by Japan in 1905 to 
accept a protectorate, would, of course, invalidate the agreement signed under 
such duress.®® But in other cases where the intimidation was not against the 
person of the negotiator but against the state itself, the effect of coercion was 
more difficult to determine. In iQiSj "when the Great Powers of Europe were 
involved in war, Japan forced China to conclude a number of conventions 
embodying what became popularly known as the “twenty-one demands.” 
China at first refused to enter into the agreements, which constituted a direct 
encroachment upon its sovereignty and independence. Japan applied the pres- 
sure of an ultimatum, and the conventions were finally signed, with the omis- 
sion, however, of Group V of the “demands.” Asserting that it had acted 
under duress, China sought a revision of the treaties at the bar of the Peace 
Conference at Paris. Failing to obtain redress, China again presented its case 
before the Washington Conference of 1921-1922, the Chinese delegate urging 
that “in the common interests of the Powers as well as of China” the treaties 
be reconsidered and canceled.®* But while some of the obnoxious provisions 
of the treaties and notes of 1915 were modified by the conclusion of new 


•■1 On the general subject, see Harvard Draft, Art. 32, Comment. 

®2 Compare Harvard Draft, Art. 32: “As the term is used in this Convention, duress 
involves the employment of coercion directed against the persons signing a treaty on behalf 
of a State or against the persons engaged in ratifying or acceding to a treaty on behalf 
of a State ; . . 

For the text of Group V of the “demands," see Willoughby, Foreign Fights and Inter- 
ests in China, p. 418. 

Willoughby, China at the Conference, pp. i?4, 249. The issue was clearly presented 
when, on February 2, the Japanese delegation argued that “if it should once be recog- 
nized that rights solemnly granted by treaty may be revoked at any time on the ground 
that they were conceded against the spontaneous -will of the grantor, an exceedingly dan- 
gerous precedent will be established.” In reply the Chinese delegation pointed out “that 
a still more dangerous precedent will be established -with consequences upon the stability 
of international relations whicli cannot be estimated, if, without rebuke or protest from 
other Powers, one nation can obtain from a friendly but, in a military sense, weaker 
neighbor, and under circumstances such as attended the negotiation and signing of the 
Treaties of 1915, valuable concessions which were not in satisfaction of pending contro- 
versies and for which no quid pro quo was oficred.” Ibid., pp, 2Sr, 254. 
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treaties between the group of powers assembled at the conference, they re- 
fused to consider the technical question of the binding force of the earlier 
treaties and notes; and at the conclusion of the conference China declared its 
reservation of the right to seek relief on all appropriate occasions from those 
portions of the treaties and notes which did not appear to have been expressly 
relinquished by the Japanese Government."” The agreement signed by Presi- 
dent Hacha on March 14, 1939, incorporating Bohemia and Moravia into the 
German Reich was entered into under threat of the immediate destruction of 
Prague. It would appear that the treaties between the Soviet Union and 
Estonia, Latvia, and Lithuania in the opening months of the second World 
War were signed under pressure; but the ultimate absorption of the three 
states into the Soviet Union kept the issue from being raised."" 

•eaties It Jg in connection with treaties of peace, however, that the question of 

peace 

acceptance under duress has been an international problem of first impor- 
tance. From the earliest days rulers defeated in war have been obliged to sign 
treaties of peace fixing the terms upon which the conqueror was willing to 
bring hostilities to an end. Grotius recognized the validity of such treaties, 
regarding them an exception to the general principle of “equality” in the 
making of treaties."^ Vattel applied the principle of good faith to treaties of 
peace as to other treaties, arguing with much subtlety that they should be 
regarded as the prudent choice of Ih^ sovereign when his country is con- 
fronted with the alternative of complete destruction.®" This conception of the 
"voluntary” character of peace treaties was taken up by later writers and 
becaipe the standard argument in favor of considering these treaties as bind- 
ing obligations. War, they reasoned, was a legal remedy for the redress of 
wrongs. The treaty of peace was the price paid by the defeated party in 
redress of the injury that led to the war."® That force and intimidation were 
actually present at the signing of the treaty was no more taken into considera- 
tion than was the fact that the state which won the war might not be the one 
deserving redress. The distinguished British jurist. Hall, laid down the rule 
in positive terms: “In international law force and intimidation are permitted 
means of obtaining redress for wrongs, and it is impossible to look upon per- 
mitted means as vitiating the agreement, made in consequence of their use, 
by which redress is provided for.” 

aubtfui That the general principle of the good faith of treaties should suffer from 
the paradoxical situations thus presented was natural. Much depended upon 

le^of good the intrinsic character of the treaty of peace. If it appeared to the interna- 
tional community to be a reasonably just settlement of the conditions which 


os For the views of publicists, see addresses by MacMurray, Butler, Turlington and 
others, Proceedings, Am. Soc. Int. Law, 1932, pp. 37 S. 

00 See above, p. 367, under the heading, “Assimilation under Pressure.” 

0 ^ De jure belli oc pads, Bk. II, Chap. XII, Sec. X. 

0® Droit des gens, Bk. IV, S 37. 

00 See below, Chap. XXXV, “The Termination of War.” 

’0 Int. Law, § roS. Compare the poation taken by Lawrence, that the fact that treaties 
of peace “were extorted by force is no good plea for declining to be bound by them.” 
Principles of International Law, S 134. 
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led to the war the treaty of peace could be expected to take on a definitive 
character and give rise to the obligation of good faith. If it appeared to be 
oppressive and flagrantly unjust, it could be expected to last only as long as 
the state which imposed it was in a position to enforce it.'^^ Opinions differed, 
however, as to the justice or injustice of particular treaties. When Germany 
coerced France into signing the Treaty of Frankfort in 1871, the community 
of nations accepted the treaty as setting up a new legal situation, and ques- 
tions relating to Alsace-Lorraine were thenceforth referred by third states to 
Germany precisely as if the two provinces had been voluntarily ceded by 
France. But it was too much to expect that France should regard itself as 
bound in good faith to abide by the conditions imposed upon it by the treaty. 
Had France at any time after 1871 believed itself to be in a position to 
repudiate the treaty, it is doubtful whether third states would have cast any 
reproach of bad faith against it for attempting to do so.^“ Appearances could 
be saved, if necessary, by finding other grounds of war, and then, if the out- 
come were successful, taking back what had been previously granted under 
duress. War could be entered upon more lightly in days when its destructive 
effects were largely confined to the field of battle; and the sovereignty of the 
state was rarely put at issue in the conflict. Thus the faithful execution of 
treaties of peace was adjusted to shifts in the balance of power, and the prin- 
ciple of good faith was maintained while being indirectly undermined. 

The paradox of applying the principle of good faith to treaties of peace 
signed under duress appeared conspicuously in the conclusion of the Treaty 
of Versailles. The most destructive war of modern times had come to an end, 
and the victors were determined that the party primarily responsible should 
pay for the damage done and should be subjected to conditions which it was 
hoped would prevent a repetition of the offense. The settlement took the form 
of a treaty, but a treaty not negotiated with the offending state hut imposed 
upon it. In signing the treaty the German delegates, although representing 
elements believed to be opposed to the policies of the government which had 
brought on the war, entered a formal protest against its terms: “Yielding to 
overwhelming force, but without on that account abandoning its view in 
regard to the unheard-of injustice of the conditions of peace, the Government 
of the German Republic therefore declares that it is ready to accept and sign 

■ >■ This, U should be observed, was the condition attached by Valtel to his subtle argu- 
ment. Above, n. 68. There was understood to be a certain equality between the belligerents 
and mutual respect for their respective sovereignties, even though one was the victor and 
the other the vanquished. “If ever the plea of constraint may be admitted,” said Vattel, 
“it is against an agreement which does not merit the name of a treaty of peace, against 
a forced submission to terms which are equally contrary to justice and to all the duties 
oi humanity. If an ambitious and unjust conqueror subdues a Nation, and forces it to 
accept hard, disgraceful, and unendurable terms of peace, necessity may constrain the 
Nation to submit to them. But this show of peace is not real peace; it is oppression, which 
the Nation endures so long as it lacks the means to free itself; it is a yoke which naen 
of spirit will throw off upon the first favorable opportunity,” Droit des getu, Eng. trans., 
Bk. rv, § 37. 

72 Compare the eighth of President Wilson’s Fourteen Points: . .and the wrong done 
to France by Prussia in 1871 in the matter of Alsace-Lorraine, which has unsettled the 
peace. of the world for nearly fifty years, ^ould be righted.” 
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the conditions of peace imposed by the Allied and Associated Govern- 
ments.” This was a clear warning that Germany merely accepted the treaty 
without acknowledging any obligation of good faith in the execution of it 
should the military pressure be at any time removed. When, on May 17, 
1933, Chancellor Hitler demanded a general revision of the treaty, asserting 
that decisions had been taken “which, in their injustice and lack of logic, 
bore the seeds of fresh conflicts,” the issue of good faith did not enter into 
the discussions of the foreign offices of the leading powers. Statesmen and 
jurists looked only to the practical effects of the revision demanded. 

Justifiable as was the attitude of the older writers in attributing some 
measure of good faith to treaties of peace in the interest of maintaining stabil- 
ity in international affairs and of preventing greater evils, it would seem that 
under the conditions of the present day the more logical procedure would be 
to segregate such agreements and to look upon them not as compacts volun- 
tarily entered into as the price of peace, but rather as sentences imposed by 
the international community upon aggressors for crimes committed against 
international law and the general peace.’® The term of the “sentence” could 
be fixed, at the close of which the state would resume its normal position in 
the international community, subject only to the restrictions imposed by the 
general rules of international law applicable to all members of the interna- 
tional community. Force has now become the monopoly of the United Na- 
tions; and the United Nations assumes the responsibility of maintaining law 
and order in the international community.’® “Treaties of peace” belong to 
the time when war was a legalized procedure. 

The presence of fraud or misrepresentation in the making of a treaty 
would, of course, render it invalid, as in the case of contracts under municipal 
law.” This rule, deducible from the general principle of good faith, obviously 
relates, however, to the case of fraud as to the subject-matter of the contract, 
not to fraud in respect to the motives leading to the conclusion of the con- 
tract. For example, in the negotiations preceding the conclusion of the Treaty 
of Portsmouth, in 1905, both the Russian and Japanese delegates made every 
effort to conceal facts tending to indicate domestic political conditions requir- 
ing a termination of hostilities irrespective of the fortunes of war. There 
appear to be no modern instances in which fraud has been alleged as a ground 
of nullification of a treaty, due, doubtless, to precautions taken in the negotia- 
tion of treaties and to the publicity generally attending them. 

Precedents are wanting to decide, other than by inference from general 
principles, whether a treaty would be void if in violation of the accepted rules 
of international law. Undoubtedly, if international law is law in any- sense of 
the word, its rules must take precedence of any compact or contract between 

T3 Baker, Woodrow Wilson and World Settlement, II, 519. 

T* Royal Institute, Documents, 1933, p. 196. 

73 See, on this point, Harvard Draft, Comment p. 11S2 ff. and writers cited. 

73 The paradox of the treaties of 1947 lay in the fact that they were imposed upon the 
defeated states by governments not all of which were animated by the same conceptions 
of a world of law and order. 

77 Compare Harvard Draft, Art. 31. 
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individual members of the international community. But when this has been 
said, there remains so much latitude of interpretation as respects the applica- 
tion of the rules of international law that contracts in violation of the general 
law may readily continue, and have in fact continued, to remain in force 
irrespective of their dubious character. Doubtless an agreement between two 
or more states to commit an international crime, such as the partition of 
Poland in 1774, would not be regarded by third states as giving rise to any 
degree of good faith which public opinion would wish to see respected if one 
or other of the conspirators should fail to keep the traditional “honor among 
thieves.” Nevertheless, treaties of such a character have come in time to be 
accepted by third states as representing a state of fact, from which prescrip- 
tive rights have arisen, and to that extent public opinion of the international 
community has acquiesced in the original agreement and given it a qualified 
legal standing. On the otlier hand, an agreement between two slates in viola- 
tion of principles of international law, such as the freedom of the seas, in 
which third states had a direct and personal interest, would, it may be in- 
ferred, be promptly repudiated by them; and would not only be regarded 
as null and void, but be taken as an attack upon their rights even before any 
concrete act were performed in pursuance of the agreement.’® 

It was commonly said that treaties were not binding when their provisions Treaties 
were opposed to the principles of morality and justice.’® But this statement pub?^ 
meant nothing more than that international law included within its rules morality 
certain general principles drawn from the fundamental laws of human conduct 
and that if a treaty were obviously to run counter to these it would not be 
recognized by third states as having binding force. A rule, stated in such 
broad terms, could have little practical effectiveness. In 1907 Great Britain 
and Russia entered into an agreement by which, without the consent of 
Persia, they marked off for themselves spheres of interest in that country and 
each agreed to respect the other’s interests within their respective spheres.®® 

The treaty unquestionably constituted a serious encroachment upon the ac- 
tual, if not the formal, sovereignty of Persia, and might from that point of 
view have been said to be contrary to international public policy, if not to 
international law proper. The domestic conditions of Persia were, however, 
such as to make it possible for the parties to the treaty to assert philanthropic 
motives, and as a matter of fact the public opinion of the international com- 
munity concerned itself very little with the affair. On the other hand, the 
treaties of May 25, 191S) between Japan and China, even with the notorious 
Group V omitted, placed China against its will in a position of partial polit- 
ical and economic dependence upon Japan, which the public opinion of the 
international community, had not its chief members been engaged in war, 

See Roxburgh, International Conventions and Third States, pp. 31 ff. 

’“See, for example, Oppenheim, Intemattonal Law, I, 5 SoSi where it is nevertheless 
admitted that "it cannot be denied that in the past many treaties stipulating immoral 
obligations have been concluded and executed, but this does not alter the fact that such 
treaties were legally [iic] not binding upon the contracting parties” 

For the text of the agreement, see Am. Jownal. Vol. i (1907), Supp., 400, 
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would doubtless have regarded as detrimental to the peace of the Far East.®^ 
It is to be expected that the obligations assumed under the Charter of the 
United Nations will reduce the question to more definite terms. 

The first of President Wilson’s “Fourteen Points” had a far-reaching effect 
upon the development of international law: “Open covenants of peace, openly 
arrived at, after which there shall be no private international understandings 
of any kind, but diplomacy shall proceed always frankly and in the public 
view.”®® In accordance with this principle the Covenant of the League of 
Nations made provision that: “Every treaty or international engagement 
entered into hereafter by any Member of the League shall be forthwith regis- 
tered with the Secretariat and shall as soon as possible be published by it. 
No such treaty or international engagement shall be binding until so regis- 
tered.” ®® In 1934 the United States, although not a member of the League, 
agreed to register its treaties in the same way. In the course of some twenty 
years over 4500 treaties were registered with and published by the League 
Secretariat.®^ The Charter of the United Nations carried over the tradition 
of the League of Nations, changing, however, the provision that unregistered 
treaties should not be binding into a provision that unregistered treaties may 
not be invoked by a member before any organ of the United Nations.®® 
Within the inter-American regional group the Habana Convention on 
Treaties, of 1928, provided that: “Treaties shall be published immediately 
after exchange of ratifications. The failure to discharge this international duty 
shall affect neither the force of treaties nor the fulfilment of obligations 
stipulated therein.” ®® At the International Conference of American States at 
Lima in 1938 a resolution was taken to adopt the system of depositing 
treaties in the Pan American Union; ®’ and in execution of this resolution the 
Pan American Union inaugurated in 1939 the registration of treaties between 
the American States.®® 

Beginning with the treatise of Grotius, publicists have developed a large 
body of theoretical rules applicable to the interpretation of treaties. It is 
difficult, however, to assign any very definite legal validity to these rules on 
account of the limited number of precedents illustrating their application. 
The absence, until of recent years, of an international tribunal of obligatory 
jurisdiction left this branch of international contractual relations to be worked 
out in each case by the parties to the particular treaty, with the result that 
disputes have been settled on the basis of concession or compromise, as the 


See above, p. 439. 

8“ For the background of Piesidcnt Wilson’s demand for open covenants, see Baker, 
Woodrow Wilson and World Settlement, Vol. I, 38. 

88 For comment on Art. iS of the Covenant, see Ray, Commentaire, pp. $45 ff.i Harvard 
Draft, Art. 17 and Comment; M. 0 . Hudson, Am, Journal, Vol. 19 (1925), 280. 

8< See League of Nations Treaty Series, 1920-1944. 

88 Art 102. For comment, see Goodrich and Harnbeo, p. 279. 

88 Int, Conferences of American States, 1889-1928, p. 4:6. 

8 T Resolution XXIX, Methods of Preparation of Multilateral Treaties. Int. Conferences, 
1933-19401 P. 236. 

88 See M. O. Hudson, “Registration of Treaties by the Pan American Union,” Am. 
Journal, Vol. 38 (1944), 99. 
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case might be, rather than on the basis of general principle.®’ Nevertheless, 
tlie rules laid down by the publicists have acquired at least an inchoate legal 
value, inasmuch as formal deference has from time to time been paid to them, 
even when the actual settlement of the dispute was worked out along different 
lines. Hence it seems proper to enumerate the more important of these general 
principles, with qualifications and illustrations drawn from the relatively few 
cases of their application. The close parallel between the rules of interpreta- 
tion in international law and the corresponding rules of municipal law arises 
not only from the tendency of the earlier publicists to formulate their rules 
of international law upon the familiar basis of civil and common law juris- 
prudence, but from the fact that statesmen themselves, when at a loss to settle 
concrete cases, naturally fell back upon principles of interpretation with 
which they were already familiar in the law of private contracts.®" 

The object of interpretation is to discover the understanding of the parties 
at the time the contract was entered into, not the design or motives of one 
or other of them in entering into the agreement. The understanding, or meet- 
ing of minds, must obviously be gathered from the terms themselves. It is the 
terms of the treaty which take legal priority in determining the alleged inten- 
tion of the parties. Hence it is laid down that where the terms are clear and 
specific, no proof of an intention contrary to them is admissible.®^ This rule 
found application in the dispute between Great Britain and the United States 
over the meaning of the clause of the Hay-Pauncefote Treaty of igor which 
provided that the Panama Canal should be “free and open to the vessels of 
commerce and of war of all nations observing these Rules, on terms of entire 
equality.” On the side of the United States, it was contended that the term 
“all nations” should not be held to include the United States, since that coun- 
try was the builder and owner of the canal and could not have had the 
intention to give up the right of preferential treatment for its own ships, 
especially when such treatment did not actually alter the basis upon which 
tolls were to be levied upon the vessels of other states.®’ On the side of Great 
Britain, it was argued that the terms of the treaty were definite and explicit, 
and were at the same time in conformity with the conditions under which the 
contract was entered into and with the consideration which had induced the 
making of the contract.®* 


8® The large number of states that have made dcdarations under Art. 36 of the Statute 
of the International Court of Justice has now remedied this situation. See below, p. 529. 

See, on this point, Schwaizenberger, Int. Law, Vol. I, p. 193, where the principles of 
interpretation adopted by the Permanent Court of International Justice are set forth; 
“The Court has freely made use of methods customarily applied regarding the interpreta- 
tion of contracts in the principal systems of municipal law.’’ 

For comment upon the conditions of his time, see the elaborate rules laid down by 
Vattel in 1758. Droit des gens, Eng. trans., Bk. 11 , Chap. XVII. 

Art. Ill, Sec. i. Treaties and Conventions, I, 782. 

®® Memorandum of President Taft, August 24, 1912, accompanying the signature of 
the Panama Canal Act. See Proceedings, Am. Soc. Int. Law, 1913, p. 324. See also C. H. 
Stockton and others, “Does the Expression ‘All Nations’ in Article 3 of the Hay-Pauncefote 
Treaty Include the United States?’’ ibid., pp. 93-150; Analytical Index, Am. Journal, 
1907-1920, under the heading “Panama Canal, — ^Tolls Question.” 

Am Journal, Vol. 7 (1913), Supp., 46, 48. 
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When, however, the words of a treaty, if literally interpreted, run counter 
to the treaty’s manifest object, the literal sense of the terms must not be held 
to exclude the broader interpretation required to accomplish that object. The 
classic example quoted in this connection is the stipulation contained in the 
Treaty of Utrecht that the port and the fortifications of Dunkirk should be 
destroyed and never rebuilt. Literally taken, the terms of the treaty left it 
open to France to build another fortress at Mardyclc, at a distance of tliree 
miles from Dunkirk; and this France proceeded to do. Great Britain, how- 
ever, protested against this evasion of the reasonable sense to be attached to 
the treaty, and in the end France acquiesced in the justice of the protest and 
abandoned the plan."® 

Where the language of the treaty is doubtful, it has been laid down that 
the general sense of the words must take precedence of a ‘technical sense, 
unless the latter conforms more to the character and circumstances of the 
agreement. Also, the sense must be adopted which yields a reasonable mean- 
ing to the treaty, which does not reduce it to an absurdity, and which does 
not bring it into conflict with the general rules of international law."" Supple- 
menting this intrinsic evidence of the meaning of the treaty, external evidence 
has been regularly produced showing the intention of the parties at the time 
of the making of the contract. This intention may be gathered not only from 
statements made at the time, but from the circumstances leading up to the 
treaty, the objects sought by it, and the consideration given on both sides. 
Hall quotes the celebrated case of the dispute between Great Britain and 
Holland in 1756 as to the meaning of earlier treaties of guarantee by which 
each state guaranteed to the other all its rights and possessions in Europe 
against “all Kings, Princes, republics, and states,” and specific assistance 
was promised if either party should “be attacked or molested by hostile act, 
or open war.” Being called upon for help by Great Britain when at war with 
France, Holland urged an interpretation of the treaty as requiring assistance 
only in the event that Great Britain should be attacked without itself having 
been in the first instance the aggressor; otherwise the treaty would be in con- 
travention of international law.®’ But in view of the absence of any clear 


"0 Ibid. For a recent instance, see G. A. Finch, “The Legality of the Occupation of the 
Ruhr Valley,” Am. Journal, Vol. 17 (1923), 724- 
®« In the case of Geofroy v. Riggs, 133 U.S. 258 (1890), the court observed that “it is 
a general principle of construction with respect to treaties that they shall be liberally 
construed, so as to carry out the apparent intention of the parties to secure equality and 
reciprocity between them," the interpretation of the court being to include the District 
of Columbia in “States of the 'Onion.” Fenwick, Cases, 371. In Asakura v Seattle, 263 U.S. 
33a (1924), the court interpreted liberally a treaty between the United States and Japan 
so as to protect a Japanese national in a particular form of “trade.” ^Ibid., 376. In Factor 
V. Laubenheimer, 290 U. S. 276 (1933), the court construed liberally a treaty between the 
United States and Great Britain so as to permit the extradition of a fugitive criminal. “If 
a treaty iairly admits of two constructions,” said the court, “one restricting the rights 
which may be claimed under it, and the other enlarging them, the more liberal construc- 
tion is to he preferred." Ibid., 393. See also the decision of the tribunal of the Perma- 
nent Court of Arbitration in the Japanese House Tax case interpreting later treaties in the 
light of earlier treaties. Scott, Hague Court Reports, 77-92. 

^ "2 Hall, International Low, § m. The student may compare the restrictive interpreta- 
tion put by Italy in 1914 upon the terms of the Triple Alliance. 
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distinction between aggressive and defensive wars in that day, the reservation 
by Holland of the right to interpret the words “attacked or molested by hos- 
tile act” reduced the obligation to a nullity. 

An exceptional case is that of a treaty in which terms are used which have 
a different meaning in the legal usage of the two contracting parties. The rule 
laid down for such cases is that the terms are to be understood according to 
the usage of the state in which they are to take effect, and that, if they are to 
take effect in both states, they must be given £heir proper meaning in each 
state. Hall cites the case of the treaty of 1866 between Austria and Italy, in 
which the “inhabitants” of the ceded provinces were to be allowed the priv- 
ilege of withdrawal from the territory. As the word had different signification 
under Austrian and Italian law, it was interpreted in the Austrian sense, since 
the territory was Austrian at the time of the signing of the treaty.”® ' 

The most important dispute regarding the interpretation of treaties of 
recent years was that concerning the proposed customs union between Ger- 
many and Austria in accordance with the Protocol of March 19, 1931, 
between the two countries. By Article 88 of the Treaty of St. Germain of 
1919 Austria had undertaken not to do any. act which might directly or 
indirectly compromise its independence without the consent of the Council 
of the League of Nations, and by the Geneva Protocol of 1922 Austria had 
undertaken in addition to abstain from any economic or financial engagement 
calculated directly or indirectly to compromise its independence and not to 
grant to any state a “special regime or exclusive advantages calculated to 
threaten this independence.” The announcement of the proposed union was 
followed by diplomatic protests that it would be in violation of Austria’s 
treaty obligations ; and upon motion of Great Britain the matter was brought 
before the Council of the League of Nations and referred by it to the Perma- 
nent Court of International Justice for £in advisory opinion."® The court, by 
a vote of eight to seven, held that the proposed union was not incompatible 
with the Treaty of St. Germain, but was incompatible with the Geneva Pro- 
tocol. Six of the eight judges believed the union also incompatible with the 
Treaty of St. Germain, while the seven dissenting judges held it not to be 
incompatible with either treaty.^ 

The interpretation of the “most-favored-nation” clause, frequently inserted 
in commercial treaties, has given rise to numerous controversies. The purpose 
of this clause is to provide for an equality of treatment in commercial rela- 
tions on the part of a particular state toward other states and, with this in 
view, to provide that any subsequent privileges that may be granted to any 
one state shall be automatically extended to other states with which such 
treaties have been concluded. The operation of the clause is illustrated in the 


Terms wi 

different 

meanings 


Anstro- 
German 
Customs 
Union cnsi 


Most- 

favored 

nation 

clauses 


““ Hall, International Law, § in. 

^^Publications of the Court, Series A/B, No. 41 (1931). Fenwick, Cases, 586. 

10 “ For comment on the case see E. M. Borchard, Am. Journal, Vol. 25 (1931)1 
M. 0 . Hudson and P. C. Jessup, ibid., Vol. 26 (1932), 9, 10s; A. P. Fachiii, British Year 
Book, Vol. 13 (1932), 68. For recent cases in the diplomatic relations of the United States, 
see Hackworth, Digest, V, 222. 
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case of Santovincenzo v. Egan,^“* in which the court allowed Italy the benefit 
of a treaty between the United States and Persia providing that the estates 
of aliens dying intestate and without known relatives should escheat to the 
state of which they were nationals. Disputes have arisen, as between the 
United States and Great Britain, whether, after concluding such an agree- 
ment, a state is precluded from entering into individual arrangements with a 
third state known as “reciprocity treaties,” by which particular privileges are 
granted in return for reciprocal concessions from the other party, the United 
States claiming that the latter agreements, being based upon special advan- 
tages, formed the consideration of a contract distinct from the mere general 
commercial treaty, and Great Britain denying their separate character.^'*® 

In spite of the somewhat uncertain basis upon which rest the rules of inter- 
pretation above enumerated, nations have quite generally regarded disputes 
concerning the interpretation of treaties as peculiarly susceptible to arbitra- 
tion. This has doubtless been because the issues in such cases are definite and 
concrete, and because, while the rules of general jurisprudence are not per se 
legally applicable, they nevertheless furnish a convenient standard by means 
of which the arbitration tribunal may be enabled to arrive at an equitable 
decision. In the Final Act of the Second Hague Peace Conference of 1907 
the conference announced itself unanimous, not only in admitting the prin- 
ciple of compulsory arbitration, but in declaring that certain disputes, 
particularly those relating to the interpretation and application of interna- 
tional agreements, might be submitted to compulsory arbitration without any 
restriction.*®’ The general arbitration treaties concluded by the United States 
in 1908, known as the Root treaties,*"’ specifically provided that differences 
of a legal nature and those “relating to the interpretation of treaties existing 
between the two contracting parties” should, with certain exceptions, be re- 
ferred to the Permanent Court of Arbitration. The Taft, or Knox, treaties 
of 1 91 1 specified differences arising by virtue of claims made by one party 
against the other “under treaty or otherwise.” Article 13 of the Covenant 
1 of the League of Nations referred to the interpretation of treaties as being 
\ among the disputes “which are generally suitable for submission to arbitra- 
\tion.” The interpretation of treaties figured as the first of the several classes 

101 284 U.S. 30 (1931), 583. Fenwick, Cosei, 583. 

For a historical review of the controversy between the United States and foreign 
states regarding the interpretation of the most-favored-nation clause, see Moore, Digest, 
V, § 765. In particular, sec the ease of Whitney v. Robeitson, 124 U.S. 190 (188S), in 
which the court held that the most-favored-nation clause in a treaty with the Dominican 
Republic “was never designed to prevent special concessions, upon sufficient considera- 
tions. . . .” Fenwick, Cases, $19 ! Hudson, Cases, 898. 

In 1923 the United States reversed its policy and adopted the unconditional form of 
the most-favored-nation clause. See Art. 7, treaty of December 8, 1923, with Germany. 
See Hackworth, Digest, V, 269 if.; Culbertson, Int. Economic Policies, p. 94; Williams, 
Economic Foreign Policy of the United States, Chap. XV ; Hyde, Jnt, Law, II, § 536. 

For a study of the Reciprocal Trade Agreements entered into in pursuance of the Act 
of t934, see Am. Journal, Analytical Index, 1921-1940, under title United States, IVade 
Agreements Act. 

i"** ffague Conventions, p. 27. 

See, for example, the treaty with Great Britain. Treaties and Conventions, 1 , S14. 
*"®Sce Hackworth, Digest, VI, 65. 
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of disputes in respect to which arbitration was accepted as obligatory under 
the Optional Clause accompanying the Statute of the Permanent Court of 
International Justice, and it continues to hold that place in the declaration 
of compulsory jurisdiction contemplated in the Statute of the International 
Court of Justice.^"'' 

International law has no clear rule for determining what indirect effect 
treaties concluded between two or more states may have upon third states 
not parties to the agreement.^®® Statements are made in positive terms in 
many of the treatises, but the conflicting views of the different writers in- 
dicate the absence of any accepted customary rule.’"“ The following rules 
may, however, be laid down tentatively, as in harmony with such precedents 
as are to be found in the modern practice of states. 

Many treaties have been concluded since the beginning of the nineteenth 
century which, by the clear expression of their terms, have been intended by 
the contracting parties to be beneficial to third states. Where such treaties, as 
in the case of the Congo Treaty of 1885 providing for the free navigation of 
the principal rivers of the Congo basin, contain an accession or adhesion 
clause, third states are at liberty to become parties to the original treaty, and 
by so doing they acquire legal contractual rights to what would have been 
otherwise no more than voluntarily conceded privileges. Third states not 
acceding to the treaty would seem to acquire no rights under it, contrary to 
the position assumed by the United Stales in 1888, when, without having 
adhered to the Congo Treaty, the government claimed the undisturbed enjoy- 
ment of free navigation as a “right.” 

Where a treaty confers privileges upon third states without the assumption 
of any obligations on their part, it is a matter to be determined by the circum- 
stances of each case whether in the course of time the rule of prescription 
may not have the effect of extending the scope of the treaty so as to include 
states not originally parties to it. The treaty of 1881 between Argentina and 
Chile, neutralizing the Straits of Magellan, embodied a fundamental principle 
of international law and may be said to have represented not so much a grant 
of privileges as the recognition of natural rights.*’* Hence if the treaty were 
to be annulled the question of the rights of third states would be thrown back 
upon customary law. The Hay-Pauncefote Treaty of 1901 provided that “the 

100 See C. C. Hyde, “The Interpretation of Treaties by the Permanent Court of Inter- 
national Justice,” Aw. Journal, Vol. 24 (1930), i. 

107 See below, Chap. XXVI. 

108 See Harvard Draft, Art. iS, where numerous authorities arc cited. 

108 A summary of the views of publicists may be found in Roxburgh, International 
Conventions and Third States, Chap. III. 

110 Sec above, p. 390. 

111 V. S. For. Rel. (1888), I, 38; quoted by Roxburgh, op. at., p. 50. 

Where a treaty between the Great Powers, such as the Treaty of Berlin of 187S, affects 
the rights of third states not hitherto fully sovereign members of the international com- 
munity It would seem that without being patties to the treaty they might be regarded as 
impliedly acceding to it by theii acceptance of its provisions, and thereby acquire the right 
to insist upon its observance. The protests of Serbia and Montenegro in 1908 against the 
annexation of Bosnia and Hertzegovina by Austria-Hungary were, however, dismissed by 
the latter state as having no standing under the treaty of Berlin. 

118 See above, p. 395. 
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canal shall be open and free to the vessels of commerce and of war of all 
nations observing these Rules, on terms of entire equality.” ‘ This was a 
voluntary grant of privileges to third states, which at that time could have 
set up no legal claim had the treaty been dissolved by the contracting 
parties.”* In 1912 the protests of Great Britain against the exemption of 
American vessels from payment of tolls at the canal were seconded by other 
states having maritime shipping interests, although the latter had under the 
law no rights in the case. It would seem, however, that third states might 
acquire prescriptive rights after a long period of use during which they might 
have adjusted their commerce to the facilities at first freely offered them. 

Has a state cause for redress when its interests are injuriously affected by 
treaties to which it is not a party? By analogy with municipal law the right of 
redress in such cases would seem to depend upon whether the injury is the 
result of a violation of a legal right, or is merely what is known in English 
common law as a damnum sine injuria, a loss which involves no legal wrong. 

International law recognises a variety of ways in which agreements legally 
entered into may terminate or become extinct.”® The most obvious of these 
is doubtless termination by performance of the acts called for by the treaty. 
An international contract of sale, such as the purchase of the Virgin Islands 
by the United States from Denmark, is discharged or satisfied, and in that 
sense terminated, when the object of the sale has been transferred and the 
price stipulated has been paid. Such executed treaties remain, however, on 
record as the evidence of a valid tjtle on the part of the assignee to the terri- 
tory or other object transferred by the treaty. 

By contrast with executed treaties, executory treaties, which deal with acts 
to be performed on specified occasions, or under specified conditions, may 
either expire in accordance with their own provisions or be dissolved by act 
of the parties or by force of circumstances. In both instances it is possible 
that the original object of the treaty may not have been attained, or may 
have been attained only in part. 

Expiration in accordance with the definite provisions of the treaty is 
characteristic of a large body of treaties, bipartite and multipartite. Treaties 
of commerce and navigation have for the most part been concluded for a 
definite period of years, following which the treaty is to continue operative 
until six months’ or a year’s notice has been given in advance. Other treaties 
may, at the close of the fixed period, be automatically renewed for a similar 
period unless denounced within a specified time. In other cases expiration of 
the treaty has been provided for upon the occurrence of certain conditions 
contemplated in the treaty.’^® 

113 See above, p. 400. 

ii* Roxburgh (op. cit., pp. 63-68) points out that the clause here quoted was adopted 
by the Senate as a substitute lor the clause in an earlier treaty which made provision for 
the separate adherence of third states. 

113 Qg thg general subject see A. Q. McNair, “La Terminaison et la dissolution des 
traitfa.” RecueU des Cours, Vol. as (1928— II), 463. 

119 See Tobin, The Termination of Multipaftiie Treaties; Hackworth, Digest, V, S§ joj- 
Si*. 
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International law recognizes the possibility of the dissolution of a treaty by 
mutual consent of the parties in advance of the time set for the treaty’s 
expiration or, if no time is set, in advance of the fulfilment of the object of 
the treaty. In such cases the treaty may be completely set aside, rescinded, 
or superseded by a new treaty more in accord with the existing wishes of the 
contracting parties, as in the case^ of the dissolution of the Clayton-Bulwer 
Treaty of 1850 in favor of the Hay-Pauncefote Treaty of 1901.^^^ Dissolution 
by the unilateral act of one or other of the parties may take place in the 
case of commercial and other treaties after the definite period for which they 
were concluded has expired. It may also take place in connection with those 
general international conventions to which the great body of slates are parties 
when provision is made, as is commonly done, for the withdrawal of individual 
signatory powers upon giving due notice. The greater number of the thirteen 
conventions adopted at the Second Hague Peace Conference of 1907, for 
example, were without time limit; but provision was made that in the event of 
one of the contracting parties denouncing the particular convention, the 
denunciation should be notified to the Dutch Government and should not 
take effect until the expiration of one year after the notification had been 
given. Two conventions were concluded for specific periods, after which, 
unless denounced, they were to continue in force.^^® 

Treaties are in some cases legally dissolved, or better, perhaps, rendered 
void, by force of circumstances over which one or both of the parties have no 
control. This may happen when the international personality of one of the 
contracting parties becomes extinct. Treaties between Korea and other states 
formally terminated upon the annexation of that kingdom to Japan, The 
question whether in such cases the obligations of the extinct state must be 
taken over by the successor belongs rather to the law of international succes- 
sion than to the law of treaty obligations in the strict sense of the term.^^“ 
In cases where a previously independent state becomes a member of a federa- 
tion and in so doing loses to a greater or less degree control over its foreign 
affairs, international law regards the act of entering the federation as the 
legal extinction of its international personality, and its former obligations 
devolve upon the federal state by the law of succession, as in cases of com- 
plete extinction.^’"’ On the other hand, the enlargement of a federal state by 
the addition of new members might raise the question whether rights pre- 
viously enjoyed by it should extend to the new members. In 1871 the United 
States customs officers declined to extend to British Columbia concessions 
granted by treaty to the Dominion of Canada before that province had been 

See Art. I, Hay-Pauncefote Treaty. Treaties and Conventions, I, 78a. 

Hague Conventions, pp. 151, 188. 

ii» See above, p. 151. The Harvard Draft deliberately avoids a decision of this question, 
as being beyond the scope of the Draft. Art. 27, Comment. 

120 In tjje case of the new Serb-Croat-Slovenc State in 1919 (later Yugoslavia), it was 
disputed whether it was a mere expansion of Serbia, or an entirely new state not responsi- 
ble for the treaties of Serbia. Art. 12 of the treaty concluded with the Serb-Croat-Slovene 
State, September 10, 1919, required, however, that the treaties of Serbia should "ipso facto 
be binding upon the Serb-Croat-Slovene Slate." Am. Journal, Vol. 14 (1920), Supp., 333. 
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admitted into the Dominion; and their action was acknowledged by the law 
officers of the Crown as consistent with the obligations of the United 
States.” ‘ On rare occasions treaties become void by reason of physical im- 
possibility of performance. Or again, the arising of conditions physically or 
morally incompatible with the fulfilment of the treaty would either render it 
void or at least suspend its operation until the conditions had changed. 

The violation of a treaty by one of the contracting parties makes it void- 
able, or subject to cancellation, by the other party. This general principle 
appears to be an accepted rule of international law, but its application to 
concrete cases has raised difficulties. If a treaty is violated by a state in a 
minor detail, it is not clear whether the other party has forthwith the right to 
cancel the treaty as a whole. A majority of publicists, arguing a priori, con- 
cede such a right, owing to the impossibility of distinguishing between 
essential and non-essential stipulations.’"* Hall offers the “main object of 
a treaty,” rather than any distinction between principal and secondary 
articles, as a “test which shall enable a candid mind to judge whether the 
right of repudiating a treaty has arisen in a given case.” A breach which is 
material to the main object, he holds, liberates the other party from its 
obligations.”" It is not clear whether, if one of a group of states should 
violate even the essential provisions of a treaty, the other states would be 
released from their obligations toward one another. In any case the treaty is 
not ipso facto canceled. The violation by Austria in 1908 of the Treaty of 
Berlin of 1878, by the annexation of Bosnia and Herzegovina, left the treaty 
intact as respected other territorial arrangements in the former European 
possessions of Turkey; although Bulgaria, itself a party to the treaty only by 
implied consent, made use of the same opportunity to throw off the condition 
of formal vassalage to Turkey imposed upon it by the treaty.”* 

The extradition of Charlton by the United States to Italy under the treaty 
of 1868, to be put on trial for the murder of his wife, was contested by 
Charlton on the ground that Italy had violated the treaty by its refusal 
to extradite its own citizens. The treaty called for the extradition of “per- 
sons,” which in the technical usage of the United States included citizens. 
Since the obligations of an extradition treaty are reciprocal, Italy’s action 
abrogated the clause of the treaty by which the United States agreed to sur- 
render American citizens. The court held, however, that even if the action of 
Italy constituted a violation of the treaty, which, in international law, would 


lai Moore, Digest, V, 352. 

1S2 See Opperfidm, Mernational Law, I, § 547, The Harvard Draft makes the question 
dependent upon the decision of “a competent international tribunal or authority.” Art. 27 
and Comment, where the whole subject is exhaustively discussed. 

For the_ long controversy between the United States and France in 1798-iSoo whether 
the violations by France of the obligations of existing treaties justified their unilateral 
annulment by the United States, see Moore, Digest, V, 3568,; Harvard Draft, Art. 27, 
Comment. 

’ss Int, Law, § u6. 

12* See above, p. in. 

’2.^ In the form of a petition for a writ of habeas corpus to secure the release of the 
petitioner irom detention under an extradition warrant. See above, p. 334. 
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have justified the United States in denouncing the treaty as no longer obliga- 
tory, it did not automatically effect its cancellation. There was, said the court, 
no necessity that treaties of extradition be reciprocal, so that if the United 
States should choose to acquiesce in the position taken by Italy, consistently 
with the more comprehensive Italian criminal law, the treaty might legally 
remain binding, and the executive department be at liberty to surrender the 
fugitive.^*® 

Prior to the establishment of the League of Nations in 1920 jurists dis- Treaties of 
cussed at length the scope of the obligations of treaties of guarantee. These 
treaties were concluded with the object of maintaining special political situa- 
tions and creating a special sanction for the observance of the obligations 
entered upon. The guarantees of the neutrality of Switzerland and of Belgium 
were joint and several obligations of the parties to the treaties, and it would 
appear that each of them was separately bound to uphold their provisions in 
case of their violation. By contrast, the guarantee of the neutrality of Luxem- 
burg was a collective guarantee of all the parties, in accordance with which 
they were to act in concert to uphold the treaty as against any state not a 
party to the treaty.^” 

With the adoption of the Covenant of the League of Nations, Article 10 
became a collective guarantee entered upon by all of the members of the 
League to respect and preserve as against external aggression the territorial 
integrity and existing political independence of each of them. The practical 
application of the guarantee was, however, made to depend upon a decision 
of the Council of the League as to the means by which the obligation should 
be fulfilled, so that individual members were not expected to uphold the 
guarantee except in concert with others.”® While the Charter of the United 
Nations contains no formal guarantee similar to that of Article 10 of the 
Covenant, it pledges its members to .“join in affording mutual assistance in 
carrying out the measures decided upon by the Security Council” in cases of 
threats to the peace or acts of aggression. Again the guarantee is collective, not 
joint and several.”® 

The most difficult problem presented by international treaties, and the one k. Effect < 
in respect to which the fundamental principle of the faith of treaties has been 
put to its crucial test, is the question whether a state is released from its stances 
treaty obligations by reason of an essential change of the circumstances under 
which the treaty was concluded.”" On this point international law gives but 

128 Charlton v. Kelly, 229 U. S. 447 (1913). Hudson, Cases, 949; Fenwick, Cases, 407. 

127 See above, p. 108. 

128 See above, pp. 39, 247. 

12 “ See above, p. 189. Compare the obligations assumed by the American States under 
Resolution VIII (Act of Chapultepec) of the Conference at Mexico City in 1943, in 
accordance with which it is declared “that every attack of a State against the integrity 
or the inviolability of the territory, or against the sovereignty or political independence 
of an American State, shall, ... be considered as an act of aggression against the other 
States which sign this Act.” Pait I, 3. See also Resolution XV of the Meeting of Foreign 
Ministers at Habana in 1940. 

i’“ On the general subject, see Harvard Draft, Art. 28 and Comment, where numerous 
authorities are cited and their opinions discussed; Sir J. F. Williams, “The Permanence 
of Treaties,” Am, Journal, Vol. 22 (1928), 89. 
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a vague and unsatisfactory answer. Publicists would appear to be correct in 
stating as a rule of positive law the general principle that all international 
contracts are entered into under certain implied conditions, which accompany 
the express conditions of the treaty and are equally part of the “valuable con- 
sideration” which forms the essence of the contract.'®^ Every contract, 
according to the Roman law, carried with it the implication, rebus sic stan- 
tibus. But when this is said, it remains to determine what are the implied 
conditions attending the making of a treaty. It is conceded that one of these 
conditions is that the treaty be faithfully observed on both sides; another is 
that the international personality and consequent freedom of will of the 
parties shall remain unchanged; another is that the treaty must be consistent 
with international law and with the moral standards of the international 
community. Moreover, it would seem to be generally accepted that it is an 
implied condition of every treaty that it be morally possible of fulfilment, 
which may be interpreted as meaning that a state cannot be expected to 
sacrifice its very existence to uphold its treaty obligations. “A treaty, there- 
fore,” says Hall, “becomes voidable so soon as it is dangerous to the life or 
incompatible with the independence of a state, provided that its injurious 
effects are not intended by the two contracting parlies at the time of its 
conclusion.”*^® This rule is logically deducible from the general principle 
that a state cannot be presumed to have bargained away the very conditions 
of its continued existence as an international person unless it has done so in 
clear and explicit terms. Stated in this restrained manner the principle is 
scarcely open to question. 

But international practice records the breach of treaty obligations in 
numerous cases in which the justification of an essential change of conditions 
would appear to rest upon much less solid ground. Not only in the name of 
the national existence of the state, but.in the name of its vital interests, its 
fundamental needs, its necessary development, governments have declined to 
be bound by engagements which would hamper them in the pursuit of these 
objects. And in so doing they have had the support of publicists and writers, 
who have risked stating a general principle on the matter. Grotius dismissed 
the question with the observation that a change of circumstances did not 
affect a promise unless it was “most patently clear” that the original circum- 
stances were part of the consideration of the contract.^®’ Byndershoek 
unhesitatingly rejected the suggestion of a unilateral repudiation of treaty 
obligations.*®* Vattel, familiar with the subtleties and evasions of statecraft, 
insisted that “only those circumstances because of which the promise was 
made are essential to it; and it is only a change in those circumstances which 

*-^*11311 states the case as follows: “Neither party to a contract can make its binding 
effect dependent at his will upon conditions other than those contemplated at the moment 
when the contract was entered into, and on the other hand a contract ceases to be binding 
so soon as anything which formed an implied condition of its obligatory force at the time 
of its conclusion is essentially altered." Inl. Law, S ii6. 

IS* Ibid., loc. cit, 

13* De litre belli ac pacts, Eng. trnns. Bk. II, Chap. XVI, § XXV. 

1*1 Quaestionum juris piibfici libri duo, Lib. H, Cap. X. 



INTERNATIONAL TREATIES 455 

can lawfully hinder or suspend the effect of the promise.” With the growth 
of nationalism in the nineteenth century the caution of the older writers was 
succeeded by a bolder attitude. Heffter and Bluntschli both opened 
the door to the repudiation of treaties on the ground that they conflicted with 
the “rights and welfare” of the people, or were incompatible with the devel- 
opment of the state, A later German writer, Treitschke, went to much greater 
length in asserting that no state need feel bound by treaties which pledged its 
future to another state; and, again, that when a state recognized that existing 
treaties “no longer express the actual political conditions” it might request the 
other party to cancel the treaty, and if the request were not granted it might 
declare war and thus test whether the relative strength of the parties had 
not changed since the original conclusion of the treaty.' 

This loose interpretation of the binding force of treaty obligations was not 
confined to German writers whose attitude was doubtless influenced by the 
emergence of German national unity. Hautefeuille, writing in 1868, held that 
“a treaty containing the gratuitous cession or abandonment of an essential 
national right, such, for example, as part of its independence, is not obliga- 
tory.” Bonfils laid down as the accepted doctrine that “a treaty should 
without question come to an end when the causes which gave rise to it have 
disappeared. With the passage of time this treaty has become useless or hurt- 
ful, because the relations of the states have been modified; their respective 
situations have been influenced by changes in their economic and political 
interests.” ' Quoting Bynkersboek, he held that the treaty should be dis- 
solved by mutual consent; but should this be refused, the resulting situation 
would inevitably be tense. Fiore, the Italian publicist, held that “all treaties 
are to be looked upon as null which are in any way opposed to the develop- 
ment of the free activity of a nation, or which hinder the exercise of its 
natural rights.” Oppenheim, writing at Cambridge in 1910, formulated 
the principle that when “the existence or the necessary development of a State 
stands in unavoidable conflict with such State’s treaty obligations, the latter 
must give way, for self-preservation and development, in accordance with 
the growth and necessary requirements of the nation are the primary duties 
of every state.” 

The classic instance during the nineteenth century of the repudiation of 
treaty obligations on ground of an essential change of circumstances was the 
action of Russia in 1870 in declaring itself no longer bound by that part of 

1J.-1 JDroit dei gens, Eng. trana., Bk. II, | 396. 

ISO Volkerrecht, 9 98. 

107 Das moderne Volkerrecht §§ 415, 456. 

Politics, 1, 38; II, S97, trans. by Dugdale and De Bflle. 

looProiti et devoirs des nations neuires, cited by Hall, § 116. 

140 Manuel de droit international public, I 857. 

141 Nouveau droit international, Part I, Chap. IV. See the same author’s International 
Law Codified, horchiid’s trans., 9 835. A strikingly low standard for an author upholding 
high moral piinciples in other fields 

International Law, I, 9 S39. The fact that Oppenheim, in most respects so sound a 
wnter, could make such a statement, and at Cambridge, shows the unstable foundations 
upon which the law of 1910 rested. In the Fourth Edition the woid “necessary” was 
changed to “vital.” 
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the Treaty of Paris of 1856 which related to the neutralization of the Black 
Sea and to the restriction imposed upon Russia in respect to keeping armed 
vessels in that sea. In addition to alleging a violation of the treaty on the 
part of the other signatory powers, Russia pointed out that a material change 
in the conditions contemplated by the treaty had been brought about by the 
subsequent union of the Danubian principalities, acquiesced in by the Great 
Powers, as well as by the changes in the conditions of naval warfare incident 
to the use of iron-clad vessels.^*® When, at the close of the Franco-Prussian 
War, the powers were able to meet in conference at London, Russia was 
allowed to have its way; but at the same time it was publicly rebuked for 
its conduct by the publication of a declaration to the effect that “it is an 
essential principle of the law of nations that no Power can liberate itself from 
the engagements of a treaty, nor modify the stipulations thereof, unless with 
the consent of the contracting powers, by means of an amicable arrange- 
ment.” This “principle” has occasioned much controversy. An examination 
of it suggests that it is either obvious, if it admits of qualifications, or 
wholly at variance with international practice and morally untenable if it 
admits of no exceptions whatever.”® 

In 1915 Greece refused to be bound by the treaty concluded with Serbia 
in 1913 by which mutual aid was pledged in the event of either party’s being 
attacked by any other Balkan state. Doubtless in this instance the fact that 
adherence to its obligations would have involved Greece in a war of unex- 
pected proportions might reasonably be held to have amounted to an essential 
change of circumstances.”' 

Jurists writing in the period between the two World Wars recognized 
almost universally the necessity of making some practical provision for the 
revision of treaties."® If the sanctity of the rule of good faith was to be 
maintained it could only be maintained by not permitting the continuance of 
conditions which put too great a strain upon it. The two principles, pacta sunt 

i*-* See Holland, Evropean Concert in the Eastern Question, pp. 230-270. 

1*4 6i British and Foreign State Papers, 1870-1871, p. 1198. 

comments as follows: "The geneial correctness of the piinciple is indisputable, 
and in a declaration of the kind made it would have been impossible to enounce it with 
those qualifications which have been seen to be necessary in practice.’’ International Law, 
§ 116, 

'"‘Lawrence observes that the doctrine of the London conference "sounds well; but 
a little consideration will show that it is as untenable as the lax view that would allow 
any patty to a treaty to violate it on the slightest pretext.” Principles, § 134. 

' " For the documents in the cose, see Am. Journal, Supp. 12 (1918), 86 ff. 

In 1926 China notified Belgium that the exterritoriality treaty of 186S would be regarded 
as non-operative after a fixed date, although the treaty was unilateral and allowed only 
Belgium the right of denunciation. The dispute went to the Permanent Court of Inter- 
national Justice, which, in an "Order” of Jan. 28, 1927, upheld the Belgian contention. 
Sec Publications, Series A, No. 8. Other instances of the application of the principle of 
rebus sic stantibus may be seen in the argument made by France before the Permanent 
Court of International Justice to the effect that treaties made by Great Britain with Tunis 
and Morocco had lapsed in consequence of the new legal and judicial regime set up by 
France in the two protectorates (see above, p. 255, n. 30) ; in the argument made by Turkey 
in 1923 at Lausanne that the capitulations should be abolished; and in pleas by China for 
relief from the obligations of old treaties, 

‘‘'® On the general subject see J. L. Kunz, “The Law of Nations, Static and Dynamic." 
Am. Journal, Vol. 27 (1933), 630; “Revision in International Law,” ibid., Vol. 33 (1939), 33. 
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servanda and rebus sic stantibus were not in such fundamehtal conflict that 
the recognition of the one must necessarily amount to a denial of the other. 
The task of the jurists was to reconcile them. Article 19 of the Covenant of 
the League of Nations formed a starting point. The Assembly of the League 
might “from time to time advise the reconsideration by Members of the 
League of treaties which have become inapplicable,” as well as the considera- 
tion of international conditions whose continuance might endanger the peace 
of the world.^^® But action under the article was difficult to obtain. The fear 
that the reconsideration of treaties might weaken the whole structure of 
international law proved to be a strong deterrent to proposals of revision. 
The Habana Convention on Treaties, signed in 1928, instead of adopting 
provisions looking to the revision of treaties, laid down the rule that: “No 
state can relieve itself of the obligations of a treaty or modify its stipulations 
except by the agreement, secured through peaceful means, of the other con- 
tracting parties.” But it was clear that in many cases the “other contract- 
ing parties” were more insistent upon maintaining their rights under the 
treaty than upon making concessions to the principle of justice.’ 

Harvard Research, in its Draft Convention on the Law of Treaties pub- 
lished in 193s, laid down the rule that: “A treaty entered into with reference 
to the existence of a state of facts the continued existence of which was 
envisaged by the parties as a determining factor moving them to undertake 
the obligations stipulated, may be declared by a competent international 
tribunal or authority to have ceased to be binding, in the sense of calling for 
further performance, when that state of facts has been essentially 
changed.” Here the danger of the unilateral denunciation of treaties is 
recognized, but at the same time the necessity of revision is affirmed. 

It is suggested that the problem is not one to be solved by the further 
extension of the jurisdiction of the International Court of Justice. For in most 
cases, as in the case of the Treaty of Versailles of 1919, it is not the interpreta- 
tion of the treaty that is in question but the fairness of the obligations which 
the treaty clearly entails. It might, of course, be possible to give the court 

i 4 i> See Q. Wright, "Article ig of the League Covenant and the Doctrine ‘Rebus Sic 
Stantibus’ ”, Proceedings, Am. Soc. Int. Law, 1936, p. 55, and references there cited. 

Ini. Conferences of American States, 1S89-1928, p. 416. The article, 10, was taken 
over from Project No. 4 of the International Commission of Jurists which met in Rio 
de Janeiro in 1927. Am. Journal, Vol. 22 (1928), Spec. Supp., 244. 

In its revis^ text of the Reaffirmation of Fundamental Principles of International 
Law, submitted to the American Governments in 1944, the Inter-American Juridical 
Committee recognized the necessity of the revision of a treaty "when, by reason of new 
circumstances, some modification of it may be necessary with the objective of improving 
the relations between the parties.” But even this weak statement proved too strong for 
acceptance by a number of governments. Recommendations and Reports, 1942-1944, p. a6. 

132 Art. 28. In T/ie International Law of the Future: Postulates, Principles and Pro- 
posals, the Permanent Court of International Justice was to have jurisdiction “to give a 
declaratory judgment that an executory treaty or engagement has ceased, in whole or 
in part, to be binding in the sense of calling for further performance, if it finds that the 
treaty or engagement was entered into with reference to the existence of a state of facts 
the continued existence of which was envisaged by the parties as a determining factor 
inoving them to undertake the obligations stipulated and that this state of facts has essen- 
tially changed,” Proposals, 20, 2i. But this progressive principle failed to find a place in 
the Charter of the United Nations. 
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jurisdiction not only over the interpretation of the original meaning of treaties 
but over their application to the changing circumstances of the times.'^”'' 
But this latter is properly a legislative function and one that would seem less 
suitable to a court of justice than to a law-making body.'®* Pending the 
establishment of such a body, international law must continue to witness the 
struggle of two conflicting principles : on the one hand the necessity of stabil- 
ity in international relations and on the other hand the demand for such 
changes in the legal situation created by past treaties as will meet the 
requirements of present justice.^®® If it can only lead to anarchy to permit 
the individual state to be the judge in its own case in passing upon the 
changed circumstances warranting repudiation of its contractual obligations, 
the alternative must be a resolute facing by the international community of 
its collective responsibility in the matter and its duty to extend the confines 
of the law to meet the economic and social conditions of each generation.’^®® 
As it has become more and more an accepted function of national law to alter 
personal and property relations in the interest of the general welfare, so in 
international relations a way must be found to make obligation and justice 
coincide, with perhaps a margin on the side of obligation in the interest of 
that law and order which is the primary condition of justice.’ In the light 
of the consequences of the failure of the League of Nations to confront the 
problem, it is to be hoped that the United Nations will look upon it as a 
matter of first importance. 

This would go beyond the provisions of Proposals so, 21 of the International Law 
oj the Future. See above n. 152. 

IS* The revision of treaties sought by the jurists was dosely connected with the problem 
of “peaceful change,’’ which presented the issue of readjusting established rights and 
obligations so as to be mote in accord with justice under the changing conditions of inter- 
national life. Many of the difficult situations in which certain states found themselves were 
due not to the obligations of outworn treaty provisions but to geographic and economic 
conditions which could only be modified by international legidation superseding the exist- 
ing order in the name of the interests of the community as a whole. 

iss “Every system of law,” observes Brieriy, “has to steer a course between the two 
dangers of impairing the obligations of good faith by interfering with contractual engage- 
ments, and of enforcing oppressive or obsolete contracts.” Law of Nations, p. 169. 

Manley 0 . Hudson has offered the suggestion, inter alia, that “all international en- 
gagements calling for continuing performance should be limited to iq years,” applying 
Jefferson’s limit of the possible foresight of man. See Proceedings, Am. Soc. Int. Law, 1933, 

p. 198- 

The subject is discussed in an illuminating way by Sir J. F. Williams in his Inter- 
national Change and International Peace. “The condition of the permanence of treaties,” 
he observes (p, 76), “is that they should not exclude possibilities of peaceful modification, 
and contrariwise the condition of the possibility of peaceful modification is that treaties 
should bo faithfully observed and that the world be not disturbed by constant efforts at 
their revision.” 



CHAPTER XXIV 


The Agents of International Intercourse 


The law regulating the diplomatic intercourse between nations is one 
of the oldest parts of the general body of international law. Indeed, in some 
of its branches it antedates all other parts of that law. The records of ancient 
China, India, and Egypt show a respect for the person of ambassadors and 
for the sacred character of their office. The Greeks and Romans, while having 
no permanent embassies, recognized the right of sovereign states to send 
ambassadors, received their envoys with great respect, and accorded to the 
envoys a personal inviolability supported by the strongest sanctions. In Rome 
the principle of exterritoriality found definite, if only partial, recognition.^ 
After the fall of the Roman Empire and the establishment of the feudal 
system, ambassadors became rather the personal messengers of princes than 
the formal representatives of states. But with the development of the inde- 
pendent Italian states in the fourteenth century, embassies took on a more 
formal character, particularly in the case of the papal representatives sent 
out from the Holy See to the various secular courts. By the fifteenth century 
the permanent interrepresentation of states, in the form of resident embassies, 
made its appearance; and within two centuries an elaborate code of diplo- 
matic procedure was built up.* Questions of precedence and of the personal 
inviolability of the ambassador occupied the attention of statesmen and 
writers and were the occasions of numerous disputes between states.’ Since 
the adoption in 1815 and 1818 of a formal classification of diplomatic agents 
there have been few important changes in the law. While in certain respects 
the significance of the ambassador’s functions has greatly diminished in 
consequence of the development of more direct means of communication 
between states, in other respects it has increased in consequence of the closer 
contacts between states of recent years.* 

The law with respect to the representative character of the head of the state 
and of the various subordinate officers engaged in the administration of the 
foreign affairs of the state has undergone many changes of recent years, and 
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^ For details, see Phillipson, International Law and Custom of Ancient Greece and Home, 
Vol. I, Chap. Xni. 

^ Grotius gives an exceptionally interesting suivey of the historical background. De jure 
belli ac pacts, Ek. U, Chap. XVIII, “On the Right of Legation.” 

® Vattel’s long account gives a vivid picture of conditions in his day. Droit des gens 
(Eng. trans.) Bk. IV, Chaps. V-IX. 

* For a study of the problems of modern diplomacy, see Foster, The Practice of Diplo- 
macy; Satow, Guide to Diplomatic Practice; Stuart, American Diplomatic and Consular 
Practice; Genet, Traiii de diplomatie et de droit diplomatique; Harvard Research, Draft 
Convention on Diplomatic Privileges and Immunities; Ferreira de Mello, Tratado de 
Direito Diplomdtico. 
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it is still in a state of transition. With respect to the head of the state the 
chief concern of the law at the beginning of the twentieth century was to 
distinguish between the authority of the titular head of the state and that of 
the actual responsible officer. Constitutional law determined whether the 
titular head of the state, British king or French president, for example, en- 
joyed formal or actual powers of government; international law merely 
recorded that the titular head of the state had spoken or taken action. Ambas- 
sadors and ministers were sent and received in the name of the head of the 
state. International law did not inquire whether the persons designated were 
the actual choice of the head of the state or whether the policies they stood 
for were his policies. That was a matter of constitutional law over which 
international law had no control. 

The problem of representation in constitutional governments became more 
complicated when the actual government failed at times to function in accord- 
ance with the constitution. Duly elected governments were overthrown by 
military leaders who proclaimed themselves the heads of their respective 
states. Were they to be accepted as representing the state and entitled to 
speak in its name? International law did not inquire too closely into the 
legitimacy of the head of the state. The rules of recognition were content with 
ascertaining the stability of the new government and its intention to carry 
out its obligations as a member of the international community.® That settled, 
the new head of the state spoke thereafter in a de jure capacity, irrespective 
of the extent of the support which he might have of public opinion in the 
country. His ambassadors and ministers were received in other countries with 
due honors, and the treaties they signed were signed in the name of the 
state.’ 

Whether this established rule is to continue to hold is a matter de lege 
Jerenda; but it would appear probable that international law can not long 
continue to attribute representative character, as head of the state, to persons 
whose authority rests only upon their ability to suppress opposition, and who, 
by denying the fundamental rights of their peoples, make it impossible for 
other countries to have confidence that agreements entered into by them will 
be honored by their successors.® 

In view of the established practice of modern governments of entrusting 
to the Minister of Foreign Affairs the actual conduct of the relations of the 
state with other states, international law recognizes his authority and, as in 
the case of the head of the state, makes no inquiry into his constitutional 
position. In general practice he is the responsible medium of communication 

® The term, “head of the state” must be taken in a formal rather than a legal sense. The 
Constitution of the United States, for example, following the principle of the separation 
of the powers of government, gives no such distinction to the position of the Executive; 
but he is permitted to assume it in view of his functions in the field of foreign affairs. 

“ See above, Chap. VIII. 

r For the question of the ratification of treaties in the case of de facto governments, 
see above, pp. 435 B. 

® The question relates primarily to the doctrine of recognition, see above, pp. 138 if. ; but 
the good faith of treaties is indirectly involved. 
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with foreign states. Documents sent out in the name of the state are signed 
by him, and resident diplomatic officers conduct their negotiations with him." 
International usage until of recent years prescribed that the foreign secretary 
of one state communicated with the foreign secretary of another slate only 
through the medium of resident diplomatic agents, or on occasion through 
special envoys. But the facilities of radio communication have now made it 
possible for the foreign secretary of one state to speak to the people of 
another state, over the head of their government.^" Obviously there are limits 
to this form of communication; but they have not yet been established by 
international law. 

The question whether states have a “right of representation,” otherwise c. Tho 
known as a “right of legation,” was until of recent years a subject of contro- 
versy among writers.^ ^ Arguing from accepted general principles, the very tion” 
existence of a community of nations would seem to present the necessity of 
intercourse among its members, so that by inference one state must, when 
the occasion calls for it, have the right to send its agents to another state and 
must be under the duty of receiving agents sent by other states under similar 
circumstances. Beyond that, the discussion became academic. As a matter 
of fact, for several centuries states have regularly maintained permanent 
diplomatic representatives at the capitals of foreign states, and no state could 
at the present day cut itself off from communication with the rest of the 
world without forfeiting its position in the community of nations. A state 
might, indeed, refuse to receive an envoy sent to it tor an object upon which 
it did not desire to negotiate; but this would be no more than equivalent to a 
refusal' to discuss the subject with the envoy w'hen already arrived. 

It remained, however, a question to determine whether a particular state 
enjoyed the requisite independence to justify a claim to be represented in 
its own name. This was a political question, in the sense that each of the 
existing members of the international community decided for itself whether 
the state in question, being more or less under the protection of another state 
was nevertheless entitled to separate representation. The line between sov- 
ereign and semi-sovereign states was never clearly drawn; and the leading 
powers used their judgment in determining when the time had come to rec- 
ognize the independent status of the former colony or protectorate. Obviously 
much depended upon the attitude of the suzerain state. Great Britain looked 
on with approval when Canada and other “dominions” became members of 
the League of Nations and subsequently sent diplomatic representatives to 
Washington and other capitals.*^ Whether they were sovereign or semi- 


® Details may be found in Satow, ap. I, Chap. VII. The ptacedurc followed by 
American diplomatic agents may be found in Instructions to Diplomatic Officers of the 
United States (1937). 

10 With this practice must be associated that of personal addresses by a chief of state 
or foreign minister before the Congress of the country he has been invited to visit. 

See Satow, op. at., I, Chap, MI. 

See above, p. 106. 

3-3 Sec P. N. Baker, “Le statut actuel des dominions brilanniqucs,” Recucil des Corns, 
Vol. ig (1927— IV), 249, 361. 



INTERNATIONAL LAW 


462 


'ase of two 
. inflicting 
' ivernments 


i . Class!- 
;ation of 
plomntic 
lents 


sovereign states, or something else, was a matter of indifference under sucli 
circumstances. 

On the other hand international law, seeking to determine the sovereign or 
non-sovereign character of a particular state, relied upon the fact of diplo- 
matic representation as one of the evidences of sovereignty. In the case of the 
Charkieh,'^^ involving a claim to the exemption of the ship from the jurisdic- 
tion of the court on ground of its ownership by a sovereign prince, the 
Khedive of Egypt, the court cited the fact that “no attempt appears to have 
been made on the part of the Pacha to exercise the principal attribute of 
sovereignty, namely, the jus legationis, to be represented by an ambassador 
or diplomatic agent at the court of foreign sovereigns,” as proof that the 
Khedive was not the sovereign of an independent state. 

The question as to which two or more contesting governments is entitled 
to exercise the right of representation is answered by the rules of international 
law concerning the recognition of new governments.^® When a de jure govern- 
ment has been overturned by domestic revolution, the diplomatic representa- 
tives of the former government continue to exercise their functions, at least 
nominally, until the new de facto government has been formally recognized 
as de jure. Thereupon the foreign governments granting such recognition 
maintain relations only with diplomatic agents representing the new govern- 
ment. By reason of the lack of precedents, no rule exists covering the case of 
a diplomatic agent who, owing to the failure of foreign governments to rec- 
ognize a new revolutionary government, continues to exercise his functions 
long after the government which sent him has ceased to exist. The official 
relations maintained by the United States with the Russian ambassador, 
Bakhmeteff, an appointee of the Lvoff Government, for a period of over four 
years, during which his representative character was repudiated by the de 
facto Bolshevik Government, was in conformity with technical rules, although, 
it would seem, in contradiction of the general principles of the law.^® 

Attention has already been called to the recognition during the second 
World War by Great Britain and other allied slates of the “governments in 
exile” of a number of the countries occupied by the armed forces of the Axis 
Powers.'^ The recognition of the representative character of these govern- 
ments was clearly an emergency measure during the period of hostilities, and 
no inferences are to be drawn from it with respect to normal relations in time 
of peace. 

The annals of the seventeenth and eighteenth centuries are full of con- 
flicts between large and small stales as to questions of precedence in dip- 
lomatic rank. In spite of the theoretical equality of sovereign states, the 
marked political inequalities, supported by the ambition of governments 


'■* L. R. 4 Adm. and Eccl. 50 (1873). Fenwick, Caus, 38. 

1 ^ For the general principle!, governing the recognition of new governments, see above, 
pp. 158 ft. 

16 See letter of Mr. Bakhmeteff to Seaetary Hughes, April 28, 1922, and reply of the 
secretary, April 29, 1922. For editorial comment on the case, see Am. Journal 16 (1922), 
426. 

ir See ahove, p. 174. 
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and the personal vanity of princes, brought about a constant struggle for 
the enhancement of national prestige by the relative position accorded to 
the diplomatic representatives of the state. The representatives themselves 
were not backward, on occasion, in asserting the dignity of their respec- 
tive states as evidenced in the honors shown to their own persons.^’ The 
matter was further complicated by the different functions performed by 
diplomatic agents. The early ambassador of the fifteenth century not only 
conducted the business of his sovereign but represented his person as well. 
Shortly after, the practice developed of sending an agent, later known as 
envoy or envoy extraordinary, who carried on the affairs of his sovereign with- 
out representing his person. Again, there was the resident, ranking below the 
envoy, but otherwise performing much the same functions. Still again, there 
was the minister or minister plenipotentiary, whose representation of his 
sovereign was liliewise below that of the ambassador. 

At the Congress of Vienna, in 1815, an effort was made "to prevent in 
the future the inconveniences which have frequently occurred, and which 
may still occur, from the claims of precedence among the different diplo- 
matic characters” by dividing them into “classes,” as follows: (i) am- 
bassadors, legates, or nuncios, who alone were allowed to represent tlie 
person of their sovereign; (2) envoys, ministers, or other persons accredited 
to sovereigns; (3) charges d’affaires, accredited to ministers for foreign 
affairs.*’ It was further provided that within each class diplomatic repre- 
sentatives should rank according to the dale of the official notification of 
their ai'rival. The result of this provision was to make it possible for the 
representatives of small states to take precedence, by virtue of length of 
service, over the representatives of the Great Powers within the same class. 
In consequence, a further rule was adopted at the Congress of Aix-la-Cha- 
pelle, in 1818, creating a fourth class of ministers resident, accredited, like 
envoys and ministers, to sovereigns, but of lower rank. Within this class 
the representatives of minor states found the less conspicuous place intended 
for them. 

It should be observed that, while no state is under obligation to send a 
particular grade of representative, custom has practically decreed that the 
smaller states shall not appoint representatives of the first class. Until 
1893 the United States confined itself to representatives below the first 
class, but in that year ambassadors were sent to several of the Great Powers, 
and since then the number has been added to from time to time. The older 
rule, still in formal existence, that ambassadors alone possessed the represen- 

» 

IB Wicquefort’s treatise, L’Ambassadeiir et ses fonctions, published in 1679 and trans- 
lated into English by John Digby (The Embassador and His Functions), cites numerous 
instances of the competition between ambassadors concerning honors and rank. Bynker- 
shoek, writing in 1731, gives evidence in his De joro legatonun of continued corrtests. But 
by 1738 Vattcl was able to lay down more definite rules based upon accepted usage Sec 
Droit des gens, Bk. IV, §§ 69-75. 

Satow, op. at., I 244. See also "Instructions to Diplomatic Officers of the United 
States” (1Q27I, in Feller and Hudson, Diplomatic and Consular Laws and Regulations, 

II. laSS- 
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talive character and might in consequence demand at any time an interview 
with the sovereign of the state, has ceased to have any practical meaning now 
that the control of foreign affairs has passed into the hands of cabinet officers. 
Within the inter-American community ambassadors are now exchanged with- 
out regard to the size of the state; while a large number of American states 
maintain representatives of ambassadorial rank in Washington as members 
of the Governing Board of the Pan American Union.®" 

The group of foreign diplomats resident in each state forms collectively 
what is known as the “diplomatic corps” and is presided over by the old- 
est ranking member, or “dean”; and while this loose organization has no 
corporate character in point of law, it has at times acted in concert where 
the emergency called for it, as at Peking in 1900 at the time of the Boxer 
riots. 

International law contains no positive rules regarding the personal char- 
acter or qualifications of the persons appointed by a state as its r^re- 
sentatives abroad. States are not, however, so far free in the choice of 
their diplomatic agents as to have the light to send particular persons to a 
foreign government when, for good reason, the foreign government does 
not wish to receive them. The law draws no clear line between what are 
and what are not “good reasons” for refusing to receive a particular person, 
precedents being too few to permit the formulation of a customary rule. 
Political, social, and religious reasons have, on one occasion or another, been 
assigned. A conspicuous instance in the annals of the United States is that 
of Mr. Keiley, who, on being sent as minister to Italy in 1885, was refused 
reception on the ground that fourteen years earlier, at a public meeting in 
the United States, he had protested against Italy’s annexation of the Papal 
States. Secretary Bayard recognized the “full and independent right” of 
Italy to decide the question of personal acceptability of an envoy from an- 
other government.®^ When, however, Mr. Keiley was accredited to Austria- 
Hungary, and that government requested that his nomination be withdrawn, 
stating that “the position of a foreign envoy wedded to a Jewess by civil 
marriage would be untenable and even impossible in Vienna,” President 
Cleveland refused to acquiesce in the reasons assigned, and in bis annual 
message to Congress in 1885 asserted that he could not acquiesce without 
“violation of my oath of office and the precepts of the Constitution.” The 
tangled legal situation may be seen in the admission of Secretary Bayard of 
the “right” of a foreign state to exercise its own discretion as to the reception 
of an envoy, followed by President Cleveland’s rebuke in the form of making 
no new nomination and leaving^airs for two years in the care of the secre- 
tary of the legation.®® When the Chinese Government refused to receive Mr. 


Some of the largest states have now begun to include in their embassies persons of 
ministerial rank, entrusted nith particular branches of the work of the embassy. They 
have, however, no representative character as such. 

®''^ See Moore, Digest, IV, 480. 

®’/f«<f, 483- 
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Blair as minister of the United States because as a senator he had participated 
in the enactment of the exclusion legislation, President Harrison felt justified 
in entering a public protest.®'* 

In its correspondence over the Keiley case, the Austro-Hungarian Gov- 
ernment called the attention of Secretary Bayard to “the generally existing 
diplomatic practice to ask previously to any nomination of a foreign minister 
the agriment (consent) of the government to which he is accredited.” 
Mr. Bayard rejected the validity, as well as the practicability, of the rule; 
but with the appointment of ambassadors in 1893 the Department of State 
acquiesced in the practice of inquiring beforehand of foreign governments 
whether the proposed nominee of that rank would be persona grata to them; 
and the practice may now be said to have become an accepted rule.®® 

Once appointed to his post, international law prescribes that the diplo- 
matic agent shall he armed with certain documents which are the creden- 
tials of his office. A “letter of credence,” addressed by the head of the state 
sending the public minister to the head of the foreign state, identifies the 
minister and designates his rank and the general object of his mission; 
at the same time, it asks that the minister be received favorably and that 
full credence be given to what he shall say on the part of his slate. In the 
case of chargis d’affaires, the letter of credence is addressed by the foreign 
secretary of the one state to the foreign secretary of the other. Where the 
minister is sent to fill the regular post of permanent representative, his 
letter of credence generally constitutes his official authorization to perform 
the routine duties of his office. When, however, a diplomatic agent is sent 
to perform a particular task, usually tlie negotiation of a treaty or con- 
vention, or when the permanent minister is called upon to undertake similar 
duties, a document known as “full powers” is also given him, the object 
of which is to inform the foreign government of the authority conferred 
upon him by his government, and of the lengths to which he may go in 
negotiating in behalf of his government. 

In earlier times, before the practice of ratifying treaties came to be the 
accepted rule, it was a matter of consequence for foreign governments to 
ascertain accurately the scope of the powers of diplomatic agents sent to 
negotiate with them ; but at the present day there is little room for mistake. 
When envoys or ministers are sent to general international conferences or 
congresses, the letter of credence is usually omitted, and full powers, or 
general full powers, alone are given. These are not presented to the govern- 
ment of the state in which the congress is held, but are mutually “exchanged” 
by the assembled delegates when the treaty or convention is about to be 
signed. In addition to the above documents, or letters patent, diplomatic 
agents also receive from their home governments general or special “instruc- 

^*Ibid,, 484. 

i^Ibid., 481. 

®® Compare Habana Convention, 1928, Art. 8; and see Harvard Draft, Arts. 8, 9, and 
Comment. Present piactice of the United States applies to ministers as well as to Ambassa- 
dors. Hackworth, Digest, V, 446. 


Inquir 

before 

pointiT 


Credentis 
of office 



lN'rKRNA.T10NAL LAW 


46 <) 

tion.s” fur Uip cinicliuM of the business intrusted to them; but these are of no 
concern to international law. 

International practice contains a number of customary rules regulating 
the reception of diplomatic agents when they have arrived at the seat of 
the government to which they are accredited. The only rule of importance 
is that the public minister does not officially become the representative of 
his state until he has been “received” by the head of the foreign state. This 
reception must be a public one in the case of ambassadors, and need only be 
a private one, though it is generally a public one, in the case of ministers of 
the second and third grades. Other rules regulate the notification to be given 
of the arrival of a public minister, the privileges and immunities accorded him 
.before his official reception, and details of ceremonial.^' Whether these rules 
have attained a legal status is perhaps an academic question. In any event 
they are of such little intrinsic importance that a breach of them is no more 
than bad form, unless a deliberate insult should be intended. 

The functions or duties performed by diplomatic agents are primarily 
determined by the municipal law of their home states. Certain of these 
functions are purely domestic, in the sense that they do not bring the niin- 
ister into contact with the foreign government. Such, for example, are the 
registrations of births, deaths, and marriages of citizens of the minister’s 
home state. Again, other functions bring the minister into contact with 
the foreign government in an unofficial way only. Such is the duty imposed 
upon the minister by his government of observing and making reports upon 
political, commercial, and social conditions in the foreign country and, in 
parUcr»lar, upon the attitude of the foreign government and of public opin- 
ion with respect to matters which might prove a cause of friction between 
the two countries. A third group of fimclions brings the minister into direct 
and official contact with the foreign government. Here international law 
intervenes to prescribe certain rules of procedure and to impose certain 
restraints upon the minister in the interest of promoting cooperation and 
preventing friction between the two countries. 

The procedure to be followed in presenting demands for the extradition 
of fugitive criminals offers no difficulty, the burden being upon the home 
government to see that the proper evidence of guilt accompanies the demand. 
The issuance of passports to citizens of the minister’s country merely requires 
an investigation of the actual nationality of the applicant. An important 
function of the public minister consists in affording protection to the person, 
property, and other interests of citizens of his home state. In such cases, 
where the injured individual has failed to secure redress through the inter- 
mediation of the consular representatives with the judicial or executive 
autliorities of the local government, the diplomatic representative may take 
up the affair directly with the foreign office, and the matter is then disposed 
of according to the rules of inter national law. In no case may the diplomatic 
representative negotiate with any other officer of the local government. 

3" See Satow, op, cit., I, Chap. XV. 
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In pursuance of their function of observing the progress of events in the 
country to which they are accredited, public ministers are forbidden by 
international law to interfere, whether by word or deed, with the internal 
political affairs of the local government. Discussion of pending legislation 
is debarred, as are also controversial questions of party politics. In the 
United States criticism by a foreign diplomat of speeches made in the houses 
of Congress is a breach of rule which is likely to be sharply resented. 
While minor infractions of these rules may be overlooked by the local govern- 
ment, more serious breaches may lead to a demand by the local government 
for the recall of the offender.^® Diplomatic etiquette likewise forbids public 
ministers to correspond with the press upon matters which are the subject 
of official communication, or to publish a note or despatch from tlieir home 
government before it has been received by the foreign government, or to 
publish correspondence with the foreign government without requesting Us 
consent in advance.®" It is an obvious abuse of the functions of diplomatic 
representatives to convert an embassy into a center of propaganda for the 
foreign state in relation to matters upon which the policies of the two 
states may be in conflict. In like manner an embassy may not be used to 
maintain contacts with nationals of the foreign state in an effort to keep alive 
their loyalty and to organize them into “fifth columns” for the promotion of 
the interests of the foreign state. At the Second Meeting of Ministers of 
Foreign Affairs at Habana in 1940 a resolution was adopted entitled “Norms 
Concerning Diplomatic and Consular Functions,” which, after reciting the 
provision of the Habana Convention of 1928 on Diplomatic Officers, prohibit- 
ing the participation of foreign diplomatic officers in the domestic or foreign 
policies of the state in which they exercise their functions, urged the American 
Governments “to prevent within the provisions of international law, political 
activities of foreign diplomatic or consular agents, within the territory to 
which they are accredited, which may endanger the peace and the democratic 
tradition of America.” 

By long custom, antedating perhaps all other rules of international law, 
the diplomatic agents sent by one state to another have been regarded as 

28 On the other hand, in the name of freedom of speech, it appears that the most offensive 
remarks may be made by members of Congress, and by local officers of the state govern- 
ments, without thereby giving rise to any right of protest by the representative in Wash- 
ington of the foreign state. Happily the threats of a certain Mayor of Chicago as to whal 
he would do if “King George” ever came to that city never got beyond the stage of pic- 
turesque, if somewhat vulgar language. 

28 In the case of Ambassador IlanUiara, who wrote to the Stale Department in April, 
1924, pointing out the gravity of the pending legislation excluding Japanese from immi- 
gration into the United States and suggesting that it was likely to have “grave conse- 
quences,” his government permitted him to return to explain his act; and a successor was 
appointed shortly after. See “The New Immigration Law and the Exclusion of Japanese,” 
Am. Jovrnal, Vol. 18 (1924), 518. 

30 Details may be found in Foster, Practice of Diplomacy, Chap. VI, and Satow, op. cit., 
I, Chap. IX. By the rules applicable to public ministers must be judged the conduct of 
President Wilson in xgig in making, in his public addresses in Italy, a direct appeal to the 
Italian people to support the policies to be advanced by him at the forthcoming conference 
at Paris. 

3 '^ Ini. Conferences of Am. Stales, 1933-1940, p. 331. 
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possessing a peculiarly sacred character, in consequence of which they have 
been accorded special privileges and immunities. The ancient Greeks re- 
garded an attack upon the person of an ambassador as an offense of the 
gravest nature^® The writers of ancient Rome were unanimous in consider- 
ing an injury to envoys as a deliberate infraction of the jus gentium.^^ Grotius 
wrote in 1625 that there were “two points with regard to_ ambassadors 
.which are everywhere recognized as prescribed by the law of n^ons, first 
' that they be admitted, and then that they be not violated.” ^'^The basis 
upon which this personal imm un ity rested was generally found in the prin- 
ciple that the ambassador personified the state or sovereign he represented. 
From this principle developed not only the custom of according special 
protection to the person of the ambassador but also a comprehensive exemp- 
' tion from the local jurisdiction. In explanation of the privileges and im- 
munities thus granted, writers worked out the fiction of exterritoriality, 
which held that the ambassador and his suite, together with his residence 
and the surrounding property, were legally outside the territory of the state.®' 
This fiction obtained for a time a foothold in international law, and served 
; the useful purpose, on the one hand, of explaining the actual immunities 
granted to foreign representatives and, on the other hand, of emphasizing 
the sovereignty and equality of the several statks. It was, however, open 
to the disadvantage not only of being a fiction but of permitting inferences 
more comprehensive than the position of the ambassador called for. In 
consequence, it has been less- referred to of recent years; and the immunities 
granted to public ministers are now generally explained as a mere exemption 
from the local law, based upon the necessity of securing to the minister the 
fullest freedom in the performance of his official duties,®® 

Since the personal inviolability of public ministers is more sacred than 
that of the ordinary citizens of the state, international law not only regards 
an affront offered to a public minister by the government of the foreign 
state as calling for prompt apology and redress but requires that the local 
government prosecute^ith exceptional energy any assault upon the minister 
by private citizens,®^ In many states there are special municipal statutes 


sa See Phillipson, op. cit., I, 328 S. 

®® Ibid,, p. 3JI. 

De jure belli ac pacts, Bk. n, Chap. XVIII, I III. 

®° Grotius, after discussing precedents, tame to the “unqualified conclusion . . . that the 
rule has been accepted by the nations that the common custom, which makes a person 
who lives in foreign territory subject to that country, 'admits of an exception in the case 
of ambassadors. Ambassadors as if by a kind of fiction are considered to represent those 
who sent them; thus of a certain ambassador Cicero says: ‘He had borne with him the 
majesty of the senate and the authority of the state.’ In consequence, by a similar fiction, 
ambassadors were held to be outside the limits of the country to which they were accredited. 
For this reason they are not subject to the municipal law of the state within which they 
are living." De jure belli ac pads, Eng. trans., Bk. II, Chap. XVIII, § IV, s. 

3 ® Cdinpare Harvard Draft, Art. 3 and Comment. 

_,^In the case of Respublic a v. De Lonechamps [i Dallas in (1784); Fenwick, Cases 
\uIosl, in which the aefendaiit was" convicted for having threatened to assault the secretary 
^of the French legation, the court said: “The person of a public minister is sacred and 
inviolable. Whoever offers any violence to him, not only affronts the Sovereign he repre- 
sents, but also hurts the common safety and well-being of nations; he is guilty of a crime 
against the whole world.” 
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providing for the punishment of offenses against public ministers. The 
laws of the United States impose a heavy penalty upon one who in any , 
manner offers violence to the person of a public minister, “in violation of 
the law of nations.^'’ Even the outbreak of war between two countries does 
not lessen the obligation of the local government in this respect. When the 
residence of the British ambassador in Berlin was attacked on August 4, 
1914, not only did the local police act promptly to suppress the mob, but 
the secretary for foreign affairs sent assurances of profound regret. Inter- 
national law, however, “^does not guarantee protection to a public minister 
who, having committed the first assault, is assaulted in turn by the party 
attacked.®® Nor does international law offer special protection to a minister 
vjiiio unnecessarily ejtposes himself to danger in time of riot or insurrectioif. 

In addition to enjoying special protection of their persons, public min- 
isters are completely immune from the criminal jurisdiction of the state. 
Under no circumstances may they be prosecuted for offenses against law 
and order. But while international law exempts them from criminal suit, it 
requires of them a voluntary obedience to the municipal law of the foreign 
state, so that it would be good ground for remonstrance, and even for a 
demand upon their government for their recall, if continued breaches of 
the law were committed. Should a public minister resort to personal vio- 
lence against another he may be restrained and, if necessary, temporarily 
detained and expelled from the country. Likewise should he conspire against 
the safety of the state, he may temporarily forfeit his personal freedom; 
but no further punishment, other than expulsion, may be inflicted upon him. 
“Ihe classic cases of conspiracy are those of Count Gyllenborg, the Swedish 
ambassador in London in who was arrested for complicity in a plot 
against George I, and of Prince Cellamare, the Spanish ambassador in i^aris, 
who was arrested in 1718 for conspiring to overthrow the French regefit.*® 

The exemption of public ministers from the civil jurisdiction of the coun- 
try is complete in so far as is necessary to secure to them the fullest free- 
dom in the performance of their official duties. They may not be sued for 
debt or other form of contract or for torts of any kind.®^ In Great Britain 
a statute of 1708 imposes heavy penalties upon any person who “shall 
■presume to sue forth or prosecute” any writ or process against a public 
ministe'^® "fhe law was passed following the arrest for debt of the ambassa- 
dor of Peter the Great and the demand of the latter for the drastic punish- 
ment of the offenders. In the United States a law of Congress declares any 
such judicial process null and void and pronounces the person suing out 


s® Rev. Stal, § 4062. 

See the case of United States v. Liddle, 2 Wash. Circ. Ct. 205 (180S), and United 
States V. Ortega, '4 ^a'sh. C. C. S 3 i (1825). 

Satow, op. cit., I, 2S4, 236. 

*^^rotius laid down the rule in positive tcims: "For an ambassador ought to be free 
from all compulsion — such compulsion as affects things of which he has need, as well as 
that which touches his person, in order that he may have full security.” De jure belli ac 
pads, Eng. trans., Bk. II, Chap. XVIII, § IX. 

•*= For the text, see Hudson, Cases, 778. 
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the process to be “a violator of the Law of Nations, and a disturber of the 
public repose.” '‘‘‘'^Wheaton’s Case, in which the Prussian Government held 
that the exemption of a minister from suit did not protect his personal 
property from distraint where the contract of lease created tlial right on 
the part of the lessor, is regarded by commentators as an irregular prece- 
dent. The exemption granted continues even to the time when, at the 
termination of his appointment, the minister is leaving the country and 
placing himself beyond the jurisdiction of the state over him as a private 
individual."*® 

The immunity of a public minister from suit is, however, held by some 
writers not to extend to business activities of the minister which have no 
connection with his official duties. Consequently it is asserted that if a 
public minister undertakes to hold real property other than his official 
residence, suit may be brought in rem against the property; or that if the 
minister acts as guardian or trustee he may be sued in that capacity; or 
that if he engages in private business or takes part in a commercial venture 
he may be sued in connection with the undertaking.^^t while this doc- 
trine has the approval of certain publicists as a sound principle, it does not 
distinguish properly between legal liability of the minister for his private 
acts and the inability of the local courts to enforce this liability by exer- 
cising jurisdiction over the minister.*® Nor is the doctrine in accord with 
leading British cases. In the case of Taylor v. Best,*’ the court held that 
the secretary of the Belgian legation could not be sued for money deposited 
in his hands as one of the directors of a commercial company; but, as he had 
voluntarily submitted himself to the jurisdiction of the court, it was held that 
he could not later claim his official privilege. A similar decision, limited to 
the first point, was rendered in the case of'"Magdalena Steam Navigation Co. 
V. Martin,*® in which the defendant minister of Guatemala and New Granada 
was sued for payments due on shares of the plaintiff company. In the case 
of Republic of Bolivia Exploration Syndicate,*® the court confined itself to 


Rev. Stal., 114063-4064. 

** Moore, DigeU, IV, § 663; Wheaton, Elements of International Law, ed. 1904, p, 341. 

*® Compaic, on the geneial immunities of diplomatic officers, the Habana Convention 
of 1928, Arts. 14-24. Int. Conferences of Am. hates, 1889-1928, p. 420. By Art. 22 the 
immunities of diplomatic officers “continue duiing the period that the mission may be 
suspended, and, even aftei it diall be terminated, for the time necessary for the officer to 
withdraw with the mission.” 

In the case of A. H. Frasier, United States Chaige d’Affaircs pro tempore in Austria, 
1921-1922, the proprietor of a house rented as the legation building brought suit against 
him. in connection wiUi the lease and, in his absence from Austria, obtained a judgment. 
When, however, the proprietor sought to have the judgment executed against Fiazier in 
France, the Court of Appeal of Rouen dismissed the suit on the ground that the judgment 
of the Austrian court related to acts entered into by Frazier whUe a diplomatic agent and 
In connection with hb functions, and that while the immunity ceased with the discon- 
tinuance of the functions it only did so with respect to acts taldng place after the discon- 
tinuance of the functions. Am. Journal, Vo\. 28 (1934), 382. For comment, see G. G. Wilson, 
ibid., p. 339. 

See on this point Harvard Draft, Art. 18. 

'*t 14 Common Bench 487 (1854). Moore, Digest, IV, 657. 

+8 28 L. J. Q. B. 310 (1839). Fenwick, Cases, 610. 

1 Ch, 139 (1914). Fenwick, Cases, 620; Hudson, Cases, 803. 
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the question of waiver of diplomatic privilege and construed it more narrowly 
than in Taylor v. Best. The logical inconsistency of separating the two 
activities of the minister is that a suit brought on the ground of non-official 
business activities may hamper him quite as much as a suit for debt arising 
from personal relations with a tailor or a grocer. The alternative might be to 
deny to the minister the privilege of engaging in ordinary business. 

Further personal immunities of a public minister consist in his exemp- 
tion from the service of subposna as a witness in court, in his exemption 
from income and other personal taxes, and in the now obsolete right of 
private worship in his domestic chapel in cases where freedom of public 
worship is not permitted. In certain cases public ministers have voluntarily 
appeared in court as witnesses, as happened when Senor Comancho, min- 
ister from Venezuela to the United States, appeared as one of the chief 
witnesses at the trial of the murderer of President Garfield."*'' On the other 
hand, the refusal of the Dutch minister Dubois in 1856 to appear as a wit- 
ness in a case of homicide was resented by the United States, and his recall 
was later asked for."^ 

With the privileges and immunities conferred upon diplomatic officers Special 
must be associated those attributed by special treaty agreements to certain ^mmuaitie 
public officials engaged in international activities. Hague Convention 
for the Pacific Settlement of International Disputes gave to the members 
of an arbitration tribunal constituted under its provisions diplomatic priv- 
ileges and immunities when in the performance of their duties and when 
outside their own country. Similar immunities were granted by the Covenant 
to representatives of members of the League of Nations and to officials of 
the League when engaged in the business of the League and, by the Statute 
of the Permaiient Court of International Justice, to judges and deputy judges 
of the couk".”® Article 105 of the Charter of the United Nations provides that 
the organization itself, and the representatives of the members of the United 
Nations and officials of the organization shall enjoy such privileges and 
immunities as are necessary for the independent exercise of their functions 
in connection with the organization.®’ 

The privileges conferred upon the public minister extend ^eyond his person intmunity 
to his official residence and to the members of his suit^ The immunity of residence 
his official residence, or domicile, known as franchise de I’hdtel, was formerly 
much more absolute, than at present and included a right of asylum now 
greatly restricted-N^ the seventeenth and eighteenth centuries the theory of 
the exterritorial character of an embassy led to an exaggerated conception of 

50 Moore, Digest, TV, 644. ' * 

51 Ibid , p. 643. 

5* Covenant, Art. 7; Statute, Art. 19. 

55 On December 29, 194$, the United States Congress passed a law extending privileges, 
exemptions and immunities to international organizations and to the oiiiceis and employees 
theieof. Text in Am. Journal, Vol. 40 (1946), Supp, 85. For comment, see Preuss, “The 
Intel national Organizations Immunities Act,” ibid, Vol 40, p. 332; “Immunity of OIGceis 
and Employees of the United Nations foi Official Acts; The Ranallo Case,” ibid, Vol. 41 
(1947). P. SSS- 



INTERNATIONAL LAW 


■^Asylum in 

foreign 

legations 


the rights attaching to it and to abuses against which Vattel felt it necessary 
to protest. Is the ambassador, he asked, to be allowed to avail himself of tlie 
immunity of his house so as to make of it “an asylum into which he will 
admit enemies of tire sovereign and of the state, criminals of every sort, and 
thus protect them from the punishment which they deserve'”? "* Such conduct 
would, he asserted, be contrary to the purpose for which the ambassador was 
'admitted into the state. While the theory of exterritoriality has been largely 
•abandoned at the present day, the privileges attached to the minister’s person 
tare extended to his domicile, including outbuildings, carriages, and auto- 
Imobiles, and it may not be entered by the local police or ^ther officers of 
justice or administration in the ordinary exercise of their duties. 

Two practical problems are presented. What of crimes and other offenses 
ragainst the local law that have been committed within the mission or by 
Vnembers of the mission who have taken refuge within it? In the case of 
Gallatin’s coachman the British police authorities, in 1827, arrested the 
offender withih the stable of the embassy for an assault committed outside 
the embassy;'’" but writers have found the action of the Foreign Office in 
supporting the police in this case to be contrary to the general practice of 
states. In the affair of Nikitchenkow in 1867, the French police were called in 
to arrest a Russian subject who had assaulted a member of the embassy 
within its precincts. The Russian ambassador demanded his extradition upon 
the ground that the offense had been committed upon Russian territory; but 
the French government refused to comply."" In this instance the Russian 
ambassador was attempting to extend the exterritorial theory beyond its 
customary application. 

The further question, to what extent a diplomatic mission possesses a 
“right of asylum” which may be taken advantage of by fugitives from justice 
\ not members of the mission, is still in part unsettled. In the first place it 
is agreed that, waiving cases of imminent danger, the local authorities, 
judicial or administrative, may not enter the premises of the mission or 
the residence of a member of the mission without the consent of the head 
of the mission or of the particular member. In 1836 a United States court 
considered it in violation of international law that a constable should enter 
the house of the Secretary of the British legation and remove a fugitive 
slave."" This rule of customary law finds more definite expression in the 
Convention on Diplomatic Officers adopted at Havana in 1928,"" In the 
second place, little doubt seems to exist that, should persons guilty of 


s* Droit des gens, Eng. trans., Bk. IV, I118. 

"" Satow, op. cit , I, agS- 

"" Moore, Digest, II, 778, where the name is given as Nitchencofi; Stowell and Munro, 
Cases, I, 228. 

United States v. Jeffers, 4 Cranch, Circ. Ct. Rep. 704, Fed. Cases No. ig, 471. Scott 
and Jaeger, Cases, 497. 

s" Art. 16 of the Convention provides: “No judicial or administrative functionary or 
official of the State to which the diplomatic officer is accredited may enter the domicil of 
the latter, or of the misffion, without his consent.” For the text of the Convention, see 
Int. Conferences of Am, States, 1889-1928, p. 420; Hudson, Int. Le^lation, IV, 2583; 
Am, Journal, Vol. 22 (1928), Supp., 142. Compare Harvard Draft, Art. 6. 
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ordinary crimes take refuge in a mission, they must be delivered up by 
the minister on request.®” Pending such delivery the local authorities are 
free to surround the mission with troops if necessary and to take other pre- 
cautions called for by the situation. 

It is with respect to political refugees, however, 'that the chief problen* PoUUcai 
has arisen. Even when the practice of giving asylum was at its height, it\ 
was still qualified by the condition that the foreign embas sy must not be-l 
come in any way a so urce of danger to the sta te! Vattel comments apprdvi^ 
ingly upon the decision of the Council of Castile in the case of the Duke of 
Ripperda, who, being accused of official misconduct, had taken refuge in 
the house of the British ambassador. It was decided that he might be taken 
from the embassy even by force, “since oth erwi se privileges w hose objec t 
was to maintain a freer intercourse between sovereigns would on the qon - 
t rarv turn t o the ruin and’ destruction oi tfaeirliuthority.” During the 
nineteenth century the practice fell largflj/ TiTTO ' disuse, except in the case 
of legations in Central and South America, in parts of the Orient, and occa- 
sionally in states of southeastern Europe. In 1875 Secretary Fish, in a 
letter to the Secretary of the Haitian legation at Washington, referred 
to the right to grant asylum to fugitives as “one of the still open questions 
of public law”; and he was frank enough to say that “the instability of the 
Governments in countries where the practice has been tolerated may in a 
great degree be imputed to such toleration.” In the Instructions issued by 
the United States Department df State to its diplomatic agents in 1885, ^ 
attention was called to the fact that “exterritorial asylum has become so , 
fi rmly establis hed, that it -is. often invoked by unsuccessful "uisufgeilts;"- 
and notice was given that “this government does not sa nction the usage, 
and enjoins upon its re presentati ves in su ch cou ntrie s th e avoidance oT'jll 
pretexts for its exercis^.” lAn exception was, however, admitted to the 
extenT^ permitting temporary shelter to be given to persons whose lives 
might be threatened by mob violence as (totinbt from persons evading the 
pursuit of the legitimate agents of justice. The same notification was re- 
peated in the Revised Instructions issued in 1897, In the Instructions issued 
in 1927, while it is admitted that in some countries where frequent revolu- 
tions occur the practice of extraterritorial asylum is “virtually recognized 
by the local government,” 'll is said that this Government “ does n ot lo^ ^ 
with favor on such usage|’ and wishes it lipited to “temporary shelter”_tQ a 
"person in dange'r of poT) violence or other illegal act s.”” In 1928 a Conven- 
tion was adopted ' at Havana hy the twenty-one American Republics de- 

f 7;Art..i,7 of the Babana Convention supplements the protection given to the premises 
of the diplomatic mission by the provision that: “Diplomatic officers are obliged to deliver 
to the competent local authority that requests it any person accused or condemned for 
ordinary crimes, who may have taken refuge in the mission.” 

”” Droit des gens, Bk. IV, 5 118; Martens, Cawes cilebres, I, 178. 

V. S. For. Rel, 1875, p. 343. 

Penonal Instructions to the Diplomatic Agents of the United States in Foreign Coun- 
tries (i88s), Art. V. 

”” Quoted in Harvard Draft, p 63. For the full text of the Instructions sec Feller and 
Hudson, Diplomatic and Consular Laws and Regulations, II, 1353. 
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fining the extent to which asylmn might be given." ^ While it was to be denied 
to persons accused of common crimes and to deserters from the army and 
navy, it might be granted under certain "circumstances, specified in part, 
to political offenders, t^e United Slates, in signing the coiwention, entered 
a reservation to the eft&t ,that it did not ^fecognize the so-called “doctrine 
of asylum” as part of international la^“ V 

i Are the premises of a diplomatic mission and of a consulate entitled to be 
protected against demonstrations of public opinion in the form of picketing? 
In 1938 the Congress of the United States passed a joint resolution making 
it a penal offense for persons to display banners or placards intended to 
intimidate, coerce or bring into public odium any foreign government; or to 
commit certain specified offensive and intimidating acts within 500 feet of 
‘any building or premises within the District of Columbia used or occupied by 
any foreign government, as an embassy, legation, consulate, or for other 
official purposes; or to congregate within 500 feet of such buildings or premises 
and refuse to disperse after ordered to do so by the police authorities."" 

International law is not clear as to how far the immunity of the minister’s 
residence includes an exemption from local taxation. It would appear that 
the rule of reciprocity is observed in respect to direct taxes upon the land 
itself and upon the buildings on it; but the line between what is conceded 
by courtesy and what is granted by established custom is not clearly marked 
off. the case of Parkinson v. Potter the court held that the attach^ of 
the Portuguese embassy was entitled to immunity from the payment of local 
rates assessed upon a house he had rented. In the case of Macartney v. 
Garbutt "" it was held that Macartney, having been accredited to Great 
Britain as secretary to the Chinese embassy in London, was, although a 
British subject, entitled to share in the exemption of public ministers from 
the payment of parochial rate^^he concession, however, to public min- 


•■r For the text of the convention, see Hudson, Ini. Legislalion, IV, 2412; Int. Confer- 
ences of Amencan Stales, 1889-1928, p. 434. 

""The terms of the Habana Convention of 1928 were defined in a new convention 
adopted at Montevideo in 1933. Hudson, Int. Legislation, VI, 607. The United States 
rcfiained from signing the convention on the giound of not lecogniiing the doctrine of 
asylum as a part of international law. 

In respect to tlie special policy of the United States towards asylum, see Moore, Digest, 
II, 733 ff.; Ilackworth, Digest, II, 621, 624 (in embassies and legations), 633 (in con- 
sulates); Hyde, Int. Law, II, §443; B. Gilbert, “The Piactice of Asylum in Legations 
and Consulates of the United States," Am. Journal, Vol. 3 (1909), 394. 

The Foreign Service Regulations of July, 1939, provide as follows. "Asylum. A diplo- 
matic representative or consular officer may not extend asylum to persons outside of his 
official or peisonal household.” This is followed by a Note which provides: "Invohmtajy 
refuge. The extension of refuge to persons outside the official or peisonal household of a 
diplomatic or consular officer can only be justified on humanitarian grounds. Diplomatic 
and consular officeis may afford refuge to uninvited fugitives whose lives are in imminent 
danger from mob violence, but only during the period active danger continues.” Hackworth, 
Digest, II, 623 if. 

®“ For the text of the joint resolution, see Am. Journal, Vol. 32 (1938), Supp., loo For 
comment upon the problem, see L. Preuss, “Protection of Foreign Diplomatic and Con- 
sular Premises against Picketing,” ilnd., Vol. 31 (1937), 70s; E. C. Stowell, ibid., Vol. 32 

(1938). 344. 

L. R. i6 Q. B. Div. 132 (1883). 

®"L. R. 24 Q. B. Div. 368 (1890) ; Cobbett, Cases I, 297. 
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isters of exemption from the payment of customs duties upon goods im- 
ported for their private use is still in the stage of comity rather than in that 
of established custom.®" 

The privileges and immunities granted to public ministers are extended 
in large part to the members of their retinue or suite. Those who are offi- 
cially connected with the embassy or legation enjoy by old custom the same 
inviolability and Mrsonal exemptions as are enjoyed by the ambassador or 
minister himself. %iln the case of Heathfield v. Chilton the court recognized 
that section of the law oftfoS which included the servants of a public 
minister in the exemption from the service of process as being equally part 
of the law of nations, but denied its application to the defendant as not 
actually being, as alleged, secretary to the minister of the bishop of Lifege. 
Recent illustrations of the rule are to be seen in the cases of Parkinson v. 
Potter and Macartney v. Garbutt refuted to above in connection with a 
minister’s exemption from taxation. *“10 the case of Engelke v. Musmann, 
decided in 1928, diplomatic immunities were extended to a “consular secre- 
tary” in the employ of the German ambassador in spite of the character 
of the services he was performing.’" In the class with official members of the 
minister’s suite are to be placed couriers or despatch-bearers, who not only 
must be granted immunity from 'local jurisdiction but must be afforded 
special protection and facilities in the exercise of their duties. fpKie im- 
munities granted to persons in the private employment of the minister and 
his official suite are, however, subject to qualifications. If citizens of the 
foreign state, they remain amenable to its laws. Otherwise they are exempt 
from local jurisdiction, but their exemption may be waived by the minister 
at his discretion. In the case of Triquet v. Bath,’" decided three years before 
Heathfield v. Chilton by the same court, a bill brought by the county against 
the defendant was set aside upon satisfactory evidence that he was a bona- 
fide domestic servant of the Bavarian minister. The exceptional case of 
Gallatin’s coachman has already been referred to.’* 

The dependent relatives of a public minister, living with him under his 
roof, share in his exemption from civil and criminal jurisdiction’. Oppenheim 
regards it as an obsolete precedent that Don Pantaleon Sa, a brother of the 
Portuguese ambassador in London and a member of his suite, was arrested, 
tried, and executed by order of Cromwell in 1653 ^or the murder of an Eng- 
lish subject’®; but Lawrence thinks that, if he was simply a visitor at the 
embassy, as might appear, “he would not be protected by diplomatic im- 

The Habana Convention, Art. 18, exempts diplomatic officers not only from personal 
taxes and from taxes on the building of the mission when it belong to the foreign gov- 
ernment, but from “customs duties on articles intended for the official use of the mission, 
or for the personal use of the diplomatic officer or of bis family.” To the same effect, 
Harvard Draft, Arts. 20, si, 

’0 Court of King’s Bench, 1767. 4 Burr. 2013. Fenwick, Cases, 608. 

For the text of the law, |ee Hudson, Cases, 834. 

C193S) A. C. 433. Hudson, Cases, 784; Fenwick, Cases, 629. 

’" 3 Burr. 1478 (1764). Fenwidt, Cases, 31. 

’* Above, p. 472, and compare Harvard Draft, Art. 23 and comment. 
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munity to-day any more than he was two hundred and forty years ago.” 
When Carlos Waddington, the son of the Chilean minister at Brussels, 
killed the secretary of the legation in 1906, the Belgian Government recog- 
nized his immunity from arrest and would not even accept the waiver of 
privilege offered by the minister until it had been confirmed by the Chilean 
Government.'^ As part of the immunity of the minister from the local juris- 
diction, it is an established rule that children born to him while holding his 
official position are regarded as bom upon the territory of his home state, 
and are subject to its allegiance jure soli.’’^ 

It is an old rule, deduced from the general principle of the recognized 
necessity of diplomatic intercourse between states, that public ministers 
have a “right of innocent passage” through the territory of third states, 
whether their mission has not yet begun or has officially terminated. What 
shall be regarded as “innocent passage” is, however, left to the decision of 
the third state. In 1854 Soule, United States minister to Spain, was de- 
tained at Calais by the French Government in order, as it said, to deter- 
mine whether he intended going direct to Madrid via Paris or planned to 
stop off in Paris, in which latter case the privilege of transit would be denied 
him. The circumstances were that the minister, a naturalized American 
citizen born in France, had rendered himself on a previous occasion ob- 
noxious to the French government.'® In 1926 the United States declined to 
allow passage through its territory to the newly appointed Russian diplo- 
matic representative to Mexico, Madame Kallontai; but in this case per- 
sonal grounds were involved.®® Judicial opinion in the United States 
sanctions the exemption of a public minister from civil suit in the third state 
through which he is passing^ In the case of Wilson v. Blanco a state court 
of New York held that the minister from Venezuela to France was not sub- 
ject to its jurisdiction in respect to a civil claim, so that a judgment entered 
against him in default of appearance was vacated. The decision was criti- 
cized by a British writer,®® but it has the qualified support of the decision 
of the Britidi court in the case of New Chile Gold Mining Co. v. Blanco,®* 
in which it was held with respect to the same defendant that, reserving the 
general question of jurisdiction, a writ might not be served outside England 
on the minister of a friendly power accredited to a foreign state.®* 


■<> Piinciples oj International Lav), § lag. 

T7 Oppenheim, op. cit., 1 , 1 404. 

The Fourteenth Amendment to the United States Constitution has this rule of inter- 
national law in view when it provides that “all persons bom or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the United States and of the 
State wherein Urey reside.” The exemption is recognized in Art 4 of the Hague Conven- 
tion on Nationality. See above, p. 262. See also Harvard Draft, Art. 28. 

7® Moore, Digest, IV, i 643. 

8® Department of State, Press Release, Nov. s, 1926. 

8'' s6 N. Y. Super. Ct. S82 (i88g). 

8* Westlake, International Law, 2nd ed., I, 27s, n. 

884 T. L. R. 346 (1888); Cobbett, Cases, I, 308. 

8« Tbe Harvard Draft, Art. is, calls upon a third state to permit the transit of a mem- 
ber of a mission en route to another state and to "accord to him during the transit such 
privileges and immunities as are necessary to facilitate his transit.” 
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It is in time of war, however, that the question of innocent passage pre- 
sents special difficulty. An old precedent shows the third slate arresting a 
minister sent by its enemy to a neutral state. On his way from France to 
Berlin in 1744 Marechal de Belle Isle passed through the territory of Han- 
over, then at war with France, and was made prisoner by that state.®® But 
it is doubtful whether that case carries any weight at the present day. On 
November 28, 1916, the British Government refused a safe-conduct to 
Count Tarnowski, newly appointed ambassador of Austria-Hungary to the 
United States, awaiting passage from Holland, the reason alleged being 
the fact that the count’s predecessor had been engaged in plots against the 
Allies. The United States asked a reconsideration of the decision, pointing 
out that it was an inalienable right of sovereign states to exchange ambassa- 
dors and that third states, even in time of war, were not justified in denying 
that right. The safe-conduct was thereupon granted.®® 

International law is likewise not clear as to the rights of the diplomatic 
agents of a neutral state when the capital of the state to which they are 
accredited is occupied by the enemy. Their personal immunity in such case 
is clearly established, but it is doubtful whether they may claim any other 
privileges beyond the right to leave the country. In 1870, during the siege 
of Paris by the German troops, the American minister to France, Mr. Wash- 
burne, was refused permission to send a messenger with sealed despatches 
through the German lines to London. The United States protested, urging 
that the rights of legation “must be regarded as paramount to any belliger- 
ent right” and should not be curtailed unless there was reason to believe 
that they would be abused or unless some military necessity required it. 
The German Government finally made an exception in favor of the American 
minister in the form of a “privilege” of receiving closed despatches.®^ Hall, 
on the contrary, argues from general principles that there is no presumption 
in favor of the existence of an obligation on the part of the belligerent to 
grant more than personal inviolability ®® ; and it would seem as if the weight 
of authority were on that side, there being no established custom. 

Diplomatic missions, whether embassies or legations, do not, like govern- 
ments, possess a corporate character in consequence of which they continue 
their legal existence in spite of changes in the personality of the head of the 
mission. On the contrary, letters of credence are personal documents, com- 
pletely so in respect to the minister appointed, and to a degree in respect 
to the sovereign to whom he is accredited. Hence a diplomatic mission 
comes to a formal end with the death of the minister or with his recall by 
his home government, and a new letter of credence must be presented by 
his successor. On the other hand, there is no well-established rule to de- 

Vattel commented favorably upon the case and formulated a general rule on the sub- 
:t. Droit des gew, Eng. trans., Bk. IV, i 8S. 

soHackwoith, Digest, IV, 462; Garner, Int. Law and the World War, I, 33, n. Public 
icussion of the incident compared it with the case of the Trent (see below, p. 642), but 
e latter presented substantially different circumstances. 

Moore, Digest, IV, § 6 ‘jg. 
s® International Law, § jor 
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termine what changes in the foreign government bring the mission to a 
similar formal end. The death of the foreign sovereign generally calls for 
new letters of credence, although tlie rule has lost its meaning with the es- 
tablishment of constitutional monarchies. The death of a foreign president 
leaves the minister’s position unchanged, as does obviously a mere change 
of the incumbent of the office.®” 

A more difficult question, to which precedent gives no definite answer, is 
the effect of constitutional changes in the government of the foreign state. 
A revolution, such as that in Portugal in 1910, by which a constitutional 
monarchy is overthrown and a republic set up in its place generally has the 
effect of suspending, not terminating, a diplomatic mission until such time 
as the government of the home slate decides whether it will recognize the 
new government. During this ad interim period the public minister con- 
tinues to enjoy bis diplomatic privileges and immunities, although he main- 
tains no formal relations with the de facto government."” The United States 
minister to Russia continued at his post after March, 1917, until his home 
government decided that it could not recognize the Bolshevik Government 
set up in November, 1917, when he was recalled. In like manner the over- 
throw of a government by violence, when the constitutional form of the 
state is left intact, leads to a suspension of diplomatic relations, which may 
result, as in the case of the Mexican Government after the overthrow of 
Carranza in 1920, in the actual termination of the mission by a refusal on 
the part of the minister’s home government to recognize the de facto revo- 
lutionary government."'- Great Britain refused for a period of more than 
two years beginning in 1904 to renew diplomatic relations with Serbia as a 
form of protest against the overthrow of the Obrenovitch dynasty."" 

The general principle appears to be recognized that a state may for good 
and sufficient reason demand of a foreign government that it recall an in- 
dividual minister who has rendered himself persona non grata; but the law 
is not clear as to what circumstances shall give rise to good and sufficient 
reason. Consequently the minister’s home government may inquire into 
the facts, and if it find.s them inadequate it may either refuse to recall the 
minister or recall him and neglect to appoint a successor in his place. Should 
it decide not to recall him, it is open to the state to which he is accredited 
either to refuse to deal with him or to dismiss him from the country. Dis- 
missal is an extreme measure, and, as there is no law governing its justice 
or injustice in a given case, it has more than once proved a cause of sharp 
friction between the two countries involved. 

The circumstances giving rise to a demand for the recall of a public min- 
ister have, as a rule, involved some interference on the part of the minister 
with the internal affairs of the country. The American demand for the recall 
of the French minister. Genet, in 1793 was granted without demur by the 

See above, pp. 439 ff. 

"® See above, p. 174. 

01 See above, p. 169. 

0 " See above, p. 160. 
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French Government, which declared that his “proceedings and criminal 
manoeuvres” were not authorized by his instructions."'' On its part, however, 
the French Government made the recall of GenSt the occasion for a demand 
for the recall of the American minister at Paris, Gouverneur Morris, who 
had taken part in plots for the escape of the imprisoned king."'* The recall 
of the Russian minister to the United States, Catacazy, in 1871, after he 
had indulged in personal criticism of President Grant was demanded on 
the ground that his conduct was such as “materially to impair his usefulness 
to his own government and to render intercourse with him, for either busi- 
ness or social purposes, highly disagreeable.” In 1898, shortly before the 
outbreak of the Spanish-American War, the recall of the Spanish minister 
at Washington, de Lome, was asked for in consequence of the theft and 
publication of a private letter in which he had criticized President Mc- 
Kinley."" On September g, 1915, the United States demanded the recall of the 
Austro-Hungarian ambassador Dumba on the ground of the “admitted pur- 
pose and intent of Mr. Dumba to cripple legitimate industries of the people 
of the United States and to interrupt their legitimate trade, and by reason of 
the flagrant violation of diplomatic propriety in employing an American 
citizen protected by an American passport as a secret bearer of official dis- 
patches through the lines of the enemy of Austria-Hungary.” On December 
4, 1915, the Department of State informed the German Government that the 
continued presence of Captain Boy-Ed, naval attache, and Captain von 
Papen, military attach6, was no longer desired.®" It should be observed that 
an entirely different situation is presented when the recall of a minister is 
demanded, as in the case of the American minister to Brazil, Mr. Wise, in 
1847, because of acts done by him under instructions from his government."" 
To accede to a demand for recall under such circumstances would be equivalent 
to a repudiation by the minister’s government of its own conduct. The foreign 
government has only the choice of retaining or dismissing him. 

The extreme step of dismissing a public minister or of refusing further to 
deal with him when the demand for his recall has not been promptly com- 
plied with has been taken on several occasions by the United States upon 
grounds the adequacy of which has been much debated. In the early case, 
in 1806, of the Spanish minister Yrujo, who had been guilty of intemperate 
public utterances, the United States refused further dealings with him when 
his goyernment failed to recall him upon request; but it allowed him to re- 
main in the country.*"" In the case in 1809 of the British minister Jackson, 
who had insinuated that the Government of the United States had been 
guilty of duplicity in its negotiations with his predecessor, the Department 

Moore, Digest, IV, 485. 

Ibid., 572. 

®" Ibid., SOI. 

®" Ibid., S07. 

V. S. Foreign Relations, 191S, Supp., 933 ; Hackworth, Digest, IV, 449. 

®® U. S. Foreign Relations, 1915, Supp., 947; Hackworth, Digest, IV, 447. 

®" For the facta of the case, ace Moore, Digest, IV, 495. 

^o«md., 308. 
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of State refused forthwith to deal further with him; and he was subsequently 
recalled by his government.^®* In 1856, when the British Government refused 
to recall its minister, Crampton, on the ground that the charges that he had 
violated the neutrality laws of the United States were unfounded, the De- 
partment of State announced the determination of the President to “dis- 
continue further intercourse” with him.*"* The dismissal of the British 
minister Lord Sackville by the United States in 1888, following a refusal of 
his government to recall him, met with general disapproval by writers on 
international law. His offense, only technically serious, was committed under 
circumstances which would doubtless have exonerated him had political 
conditions not called for his sacrifice.*®" 

jrcachoC International law has no definite rules covering the circumstances under 
efatioM*'^ which a breach of diplomatic relations is justified. Where the breach is 
due to a revolutionary change in the government of the slate to which the 
public minister is accredited, it generally takes the less conspicuous form of a 
^ failure to renew the credentials of the minister accredited to the previous 

government. The question is then subordinated to the decision of the min- 
ister’s state to recognize the new de facto government.* “* The breach of dip- 
lomatic relations between Great Britain and Serbia following the dynastic 
changes of t904 lasted for more than two years. The breach of diplomatic 
relations between the United States and Mexico following the overthrow of 
the Carranza regime lasted three years. In 1923 Soviet Russia broke off 
I diplomatic relations with Switzerland by reason of the acquittal of a man 

alleged to have assassinated a Russian delegate to the Lausanne Conference; 
and in 1927 Great Britain broke off relations with the Soviet Union because 
of alleged military espionage and subversive activities. In 1935 the Govern- 
ment of Uruguay announced to the Soviet Minister its decision to suspend 
diplomatic relations between the two countries on the ground that the Soviet 
Legation at Montevideo was a center of the Communist activity which had 
just been responsible for bloodshed in Brazil. The Soviet Minister denied the 
charge, and shortly after the Soviet delegate at Geneva informed the Secre- 
tary General of the League of Nations that the resort by Uruguay to a rup- 
ture of diplomatic relations, instead of a proceeding in accordance with 
Article XII of the Covenant, was “a grave breach of one of the fundamental 
principles of the League.” The Uruguayan delegate, Sr. Guani, rejected any 
connection between the maintenance of diplomatic relations and the o.bliga- 
tions of Article XII, holding that the action was taken in self-defense and 

I was not a question calling for “submission to an international court of law 

or to the Council of the League.” *®® 

j *01 Ibid., sii. 

I ^o^Ibid., 533. 

^o^Ibid., 536. 

*"* A mere breach of diplomatic relations, where there has been no change in the gov- 
ernment of the offending state, does not signify withdrawal of recognition. Recognition once 
granted is definitive. See above, pp. 175 fi. 

See C. C. Hyde, “Freedom to Withdiaw Diplomatic Relations,” Am. Journal, Vol. 
30 (1936), 384. 
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A unique instance of collective action looldng to the withdrawal of diplo- 
matic representatives in the form of a protest against the character of a 
foreign government is to be seen in the resolution of the General Assembly 
of the United Nations adopted on December 12, 1946, recommending "that 
all Members of the United Nations immediately recall from Madrid their 
ambassadors and ministers plenipotentiary accredited there.” While the mere 
withdrawal of an ambassador or a minister would not ordinarily constitute a 
breach of diplomatic relations, the fact that in this case it was done not 
because of the character of the agent but because of the character of the 
government to which he was sent made the recall practically equivalent to a 
breach of relations, although the Assembly deliberately avoided phrasing its 
action as such. The resolution set forth the reasons for the recall as being 
“that the Franco Fascist Government of Spain, which was imposed by force 
upon the Spanish people with the aid of the Axis Powers and which gave 
material assistance to the Axis Powers in the war, does not represent the 
Spanish people, and by its continued control of Spain is making impossible 
the participation of the Spanish people with the peoples of the United Nations 
in international affairs.” 

While the status and functions of consular agents, as at present recognized, 
are of modern origin, the roots of the consular system extend far back beyond 
tbe establishment of permanent embassies. The Greek city-states developed 
an inchoate consular service differing from the modern system in that the 
consuls were citizens of the foreign state instead of the state whose interests 
they protected, but resembling the modem system in a number of other 
respects.^®' During the Middle Ages the practice grew up among the coast 
cities of the Mediterranean of appointing “maritime consuls” whose function 
it was to decide in their home ports disputes growing out of sea trade and 
who were in time led to go to foreign ports and set up a temporary residence 
there. On the other hand, at perhaps an even earlier period, the custom arose 
among the foreign merchants of maritime cities of electing one of their group 
to act as judge of their commercial disputes. In time these two sets of judges 
were fused, and states came not only to send out consuls to foreign countries, 
but to enter into treaties stipulating the protection to be afforded them and 
the functions they were to be permitted to perform. With the establishment of 
permanent embassies in the seventeenth century the functions of consuls were 
greatly reduced; and at the same time the strengthening of the conception of 
national sovereignty led to a refusal, except in Mohammedan countries, to 
permit them any longer to exercise civil and criminal jurisdiction over their 
countrymen.^”® 

100 por the text of the resolution, see Dept, of State Bulletin, Vol. XV, 1143. 

A summary of the points of view of the delegates of the different countries may be 
found in United Nations Weekly Bulletin, Vol. I, No. 21, p. 21. 

107 See Phillipson, International Law and Custom of Ancient Greece and Rome, I, Chap. 
VI. 

10s For a study of the character of the modern consular system, see Potter, Introduction 
to the study of Int. Organization, 5th ed,, Chap. VI, Sec.A', Stowell, Consular Cases and 
Opinions from the Decisions of the English and American Courts; Harvard Draft, Legal 
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Unlike diplomatic agents, consuls are not representatives of their state as 
such, and are not accredited to the foreign government but are merely cus- 
todians in the foreign country of such of their state’s domestic interests as 
the latter has seen fit to confide to them. Fundamentally, therefore, their 
status is not an international but a national one. But inasmuch as they are 
appointed by their state, are recognized by the foreign states in which they 
reside as possessing an official character, and are permitted in that guise to 
perform certain functions otherwise belonging to officials of the foreign states, 
they have come to acquire a limited international status; and they are 
governed and protected by definite, if somewhat restricted, rules. For the 
most part the character and functions of consuls are regulated by separate 
treaties between their home state and the several states to which they are 
sent.'"’' But as in the course of time the provisions of these treaties have 
come to be more or less uniform and conventional, it may be said that the 
status of consuls is now in many respects part of international customary 
law.““ In addition, the Convention on Consular Agents, adopted at Habana 
in 1928, has created definite rules of law for the states parties to the 
convention.'" 

While the functions of diplomatic and consular officers are essentially 
different and their legal character correspondingly distinct, a number of states 
have found it convenient to combine the two functions in the same person, 
so that diplomatic officers may in certain cases be vested with consular powers 
and consular officers with limited diplomatic functions."^ Such arrangements 
must, of course, be made in agreement with the state to which the officer is 
sent; and some confusion has arisen in the determination of the status of an 
officer when performing the two distinct sets of functions. In general it may 
be said that the formalities for admittance to the two offices must be sepa- 
rately complied with, the officer presenting bis full powers as a diplomat and 
asking for his exequatur as a consul.'"® In the United States, by act of Con- 
gress of 1924, as amended in 1931, it is provided that “Foreign Service 
officers may be commissioned as diplomatic or as consular officers or both: 
Provided, . . . That all official acts of such officers while serving under diplo- 
matic or consular commissions in the Foreign Service shall be performed 
under their respective commissions as secretaries or as consular officers.” 


Position and PuncUons of Consuls, Inlroductoiy Note; Stewart, Consular Privileges and 
Imntunities; Puente, The Foreign Consul: His Juridical Status in the United States; Hack- 
worth, Digest, IV, 635-949; Hyde, Int. Law, II, §§460-488. 

The vast number of these treaties is pointed out in Harvard Draft, aioff. 

See StowcU, op. cil. 

111 For the text of the convention, see Hudson, Int. Legislation, IV, 2394; Am. Journal, 
Vol. 22 (1928), Supp. r47. 

112 See Harvard Draft, 204. 

11® The Habana Convention of 1928 provides that: “In case of the absence of a diplo- 
matic representative of the consul’s State, the consul may undertake such diplomatic actions 
as the Government of the Stale in which he functions may permit in such cases.” Art. 12. 

11* The combination of two services has obvious administrative advantages. On its part 
tbe United^States, being notified of the appointment of foreign representatives in a similar 
dual capacity, accords them a formal reception in then diplomatic character and issues 
an exequatur to them in their consular capacity. 
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Since consuls have no representative character, international law does not 
concern itself with their various grades. Hence the questions of rank and 
precedence which have been raised with respect to public ministers do not 
concern consuls. As a matter of domestic administration, however, most large 
states adopt a classification which distinguishes between consuls-general (hav- 
ing supervision over a larger area), consuls, vice-consuls, and consular 
agents. One distinction, however, which formerly obtained some recogni- 
tion at international law was that between consides missi, professional consuls, 
or "consuls of career” as they are now called, sent out by their government 
for the express purpose of attending to its interests and forbidden as a rule to 
engage in any other business, and consules electi, chosen by the state from 
among merchants resident in the foreign country and not necessarily citizens 
of the state they represent. The latter, when appointed at all, are of inferior 
rank; and they do not enjoy all of the privileges and immunities conceded to 
the former. 

As in the case of diplomatic officers, it has now become an academic ques- 
tion whether a state is obliged to admit consuls from other states. The 
conditions of modern intercourse make their admission an implied condition 
of membership in the international community. However, as in the case of 
diplomatic agents, a state may refuse to admit a particular individual whose 
conduct has given ground for belief that his presence in the country would 
be undesirable. No reasons need be assigned for so doing. In 1869 Great 
Britain refused to admit Major Haggerty, a naturalized American of Irish 
descent, because of his alleged connection with Fenian plots.^^® The admit- 
tance of a consul is accomplished by the presentation on bis part of a patent 
or commission, in return for which he is furnished by the foreign state with 
an exequatur, which recognizes him as an official of his government and 
authorizes him to exercise the functions appropriate to his office. Should the 
conduct of the consul become obnoxious to the foreign state, it may request 
his home government to recall him; or if the matter be serious, it may forth- 
with withdraw his exequatur and thus leave him without authority to continue 
his functions. In 1856 the United States withdrew the exequaturs of three 
British consuls because of their alleged activities in recruiting men for the 
British army in the Crimea.^ In 1861 Great Britain conceded the right of 
the United States to withdraw the exequatur of the British consul at Charles- 
ton, although in so doing it expressed the opinion that the authority had 
been exercised without sufficient grounds.^^® 

See Harvard Draft, p. 207. 

Hall, InternaliandL Law, § 105. 

117 ihid. 

11s Moore, Digest, V, § 700. Numerous later cases might be cited. Sec, for example, the 
controversy between the United States and Great Britain over the announcement by the 
latter of its intention to withdraw the exequaturs of two American consular officers at 
Neucastle-on-Tyne on grounds of alleged misuse of their office to divert traffic from. British 
to American steamship lines. Hackworth, Digest, IV, 677 ff. 

For the demand of the United States in 1941 that German and Italian consular officers 
be withdrawn because of activities outside the scope of their legitimate duties, see ibid., 
681 ff. 
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While the various functions of consuls are primarily determined by the 
municipal law of the state appointing them, the exercise of many of their 
functions encroaches upon the jurisdiction of the local government and to 
that extent requires its consent. This consenl is regularly given in tlie form 
of consular treaties or conventions, which specify the rights consuls are to 
enjoy and the functions they are to perform in the two countries respectively. 
The more important of these mutually recognized functions, now so generally 
provided for as to have become part of customary international law,'^" relate 
to the merchant marine of the consul’s home state and to the settlement of 
the estates of deceased persons. A typical consular convention, such as 
that between the United States and Sweden of June i, 1910, provides that 
the respective consuls shall have exclusive charge of the internal order 
of the merchant vessels of their nation and shall alone take cognizance of 
differences which may arise between captains and their crews, except in 
cases where the differences are of a nature to disturb the peace of the port. 
They shall also have authority to arrest deserters from the vessels of their 
nation, shall settle damages suffered at sea by such vessels, and shall super- 
intend proceedings relative to the salvage of vessels. The notarial powers 
of consuls consist in receiving the depositions of the captains and crews of 
vessels of their own country and in authenticating deeds and testamentary 
dispositions of their countrymen. They may also appear personally on be- 
half of the absent heirs or creditors of deceased nationals of their own state. 
In addition to these functions, expressly stipulated in treaties, consuls are 
intrusted with numerous duties relating to the commerce of their country 
with the foreign stale, such as the legalizing of ship’s papers, the inspection 
of invoices, and the collection of information regarding conditions of trade 
and industry, as well as with the protection ol citizens of their home coun- 
try when in distress. For these latter duties, however, no special authoriza- 
tion of the foreign state is required, and they are governed by domestic law 
only. 

The long-established privileges and immunities conceded by states to 
foreign diplomatic agents are not enjoyed by consuls in like degree, there 
being no representative character attaching to their persons. Nevertheless, 
since consuls are public officers of their states and are custodians of its mate- 
rial interests, it has been customary for the state in which they perform 
their functions to afford special protection to them and to regard their 
consular offices and archives as possessing a certain degree of inviolability. 
An attack upon a consulate by a mob in time of riot and disorder is regarded 
as a serious affront to the state whose arms and national flag are displayed 
upon the building, and redress is demanded much as if the consul were a 
diplomatic agent. In 1919 when the American consular agent Jenkins was 
kidnapped by bandits in Mexico, the Department of State advised the 


1*9 For a detailed list and comment, see Harvard Draft, Art. ii; Ilackworth, Digest, 
IV, 806 B. 

Treaties and Conventions, III, 2846. 
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]\Iexicaii Government that the United States expected that measures would 
be taken to obtain the release of Jenkins even if it should become necessary 
to pay the ransom demanded. In addition to these somewhat vague cus- 
tomary privileges and immunities, numerous others have been stipulated 
for in consular treaties and conventions, with the result that there are wide 
variations in the practice of the several states. The Havana Convention 
of 1928 has introduced some degree of uniformity into the practice of the 
American Republics, keeping on the whole within the range of general 
practice.' ““ 

As a general rule, consuls are subject to the civil and criminal jurisdic- 
tion of the foreign state. In respect to civil suit it was held in Barbuit’s 
Case that a commercial agent of the king of Prussia in Great Britain was 
not entitled to the privileges of jus gentium belonging to ambassadors and 
was therefore not protected from civil suit by the municipal law, which the 
court held to be “only declaratory of the ancient universal jus gentium.” 

In the case of Viveash v. Becker,'^' decided in 1814, the British court refused 
to exempt a consul to the duke of Oldenburg from the necessity of giving bail 
bond when arrested for debt, the same distinction being adverted to between 
consuls and public ministers as was made in Barbuit’s Case. In 1890 it was 
held by the Supreme Court of the United States, In re Baiz,'®' that a consul- 
general of Guatemala, who alleged that he was exercising the functions of a 
diplomatic officer, was not a public minister within the intent of statutes of 
the United States and could claim no exemption from civil suit. In the case of 
Fenton Textile Association v. Krassin,'““ the British court denied immunity 
from process to the defendant, an official agent of the Soviet Government 
appointed under the terms of a special trade agreement. His claim of a diplo- 
matic character was rejected. In the case of Bigelow v. Princess Zazianoff,'®' 
involving a suit for damages brought by the Princess against Consul Bigelow 

121 For details, see Hyde, Ini. Law, II, § 386. In the Francisco Mallen case, involving a 
claim for indemnity for an attack upon the Mexican consul in El Paso, Texas, the Com- 
mission was presented with the question whether consuls were entitled to a special protec- 
tion of their persons, the answer of the Commission being in the negative in respect to other 
prerogatives than those enjoyed by the citizens of the state, but being in the affirmative if 
“special protection” meant that in executing the ordinary laws of the country “the gov- 
ernment should realize that foreign governments are sensitive regarding the treatment 
accorded to their representatives, and that therefore the government of the consul’s resi- 
dence should exercise greater vigilance in respect to their security and safety.” Commissioner 
Nielsen denied, however, that there could be any element of “punitive damages” in the 
amount awarded. Opinions of the Commissioners, 1937, pp, 254, 264; Am. Journal, Vol. 21 
(1927), 803, 80s. 

Hudson, Inl. Legislation, IV, 2394. Jnl. Conferences of American States, 1889-1928, 
p. 434. 

lasBuvot v. Barbuit, High Court of Chancery, 1737. Fenwick, Cases, 621; Hudson, 
Cases, 810. In the course of his opinion the Lord Oancellor said: “But what creates my 
difficuity is, that I do not think that he [BarbuitJ is intrusted to transact affairs between 
the two crowns: the commission is, to assist his Prussian Majesty’s subjects here in their 
commerce; and so is the allowance. Now this gives him no authority to intermeddle with 
the affairs of the King: which makes his employment to be in the nature of a consul.” 

'2^3 M. & S. 284; Cobbett, Cases, I, 309. 

' 2 ® 13s U. S. 403 (1S90). Fenwick, Cases, 623. 

38 Times L. R. 259 (sgei). Hudson, Cases, 787; Fenwick, Cases, 597. 

127 Court of Appeals of Paris, 1928. Fenwick, Cases, 633; Hudson, Cases, 817; Am. 
Journal, Vol. 23 (1929), 172. 
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for libelous statements in an American newspaper, the French court refused 
to admit Bigelow’s plea to the jurisdiction of the court on the ground that the 
alleged libel was connected with his official act of refusing a passport, holding 
that the statements were not a “necessary and indispensable corollary” of the 
official act. 

The general rule' of the amenability of consuls to criminal jurisdiction is 
sometimes modified to the extent of exempting them from prosecution for 
minor offenses and, in other cases, of taking more moderate action than would 
normally be taken. In 1868 the United States pressed for a heavy indemnity 
from Peru for alleged illegal and hasty procedure in the arrest of Consul Weile 
for participation in an assault.'®® When, however, a consul is guilty of grave 
offenses, he is subjected to regular criminal prosecution and punished accord- 
ing to the law, as in the case of the German consul-general at San Francisco, 
Franz Bopp, who was convicted on January 10, 1917, of conspiring to destroy 
munitions and sentenced to fine and imprisonment. The vice-consul and a 
consular attache were given life sentences.’^*® 

It is common to exempt consuls from direct personal taxes, such as income 
taxes and taxes upon other personal property, but to subject them to the 
usual taxes upon real property and upon the private business in whicli they 
may happen to be engaged. The subject is governed by treaty stipulations, 
which have now become sufficiently common and uniform to approximate to 
a general rule.'®" In a case relating to the consul of the elector of Hesse, the 
United States Department of State in 1856 announced the doctrine that 
consuls, provided they were not citizens of the United Stales, were “exempted 
from all public service, and from all taxes, imposts and contributions except 
such as they may have to pay on their property, or in consequence of their 
engaging in commercial pursuits.” It is also common to exempt consuls 
from the obligation of appearing in person as witnesses in court in civil cases. 
Where necessary, the consul’s evidence may be taken in the form of a deposi- 
tion at the consulate. In Dillon’s Case,’®® involving a criminal prosecution, a 
conflict arose between a provision of the French-American treaty of 1853, 
giving to the respective consuls immunity from appearance as witnesses before 
the courts, and the provision of the United States Constitution giving to 
accused persons the right to be confronted with witnesses in open court. The 
result of controversy was, on the one hand, an apology on the part of the 
United States for its action in compelling the attendance of the consul in 
court, and, on the other hand, an unwillingness on its part to conclude 
treaties in the future exempting consuls from the duty of giving testimony in 
criminal cases,’®® 

Stowell and Munro, Cases, I, 23. 

Hackwortb, Digest, VII, 402. 

See ibid., IV, 774, where the provisions of the treaty of 1933 between the United 
States and Germany are cited. Compare Harvard Draft, Art. 24, and comment. 

1 ®^ Moore, Digest, V, i 715. 

1®® Ibid., § 714. 

133 "^e distinction between the appearance of consuls before the local courts in civil and 
in crinunal cases is now well established. Compare Harvard Draft, Art. 32, and the Habana 
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The function of exercising civil and criminal jurisdiction over their coun- 
trymen assigned to consuls in the Mohammedan countries of the Mediter- 
ranean during the fourteenth and fifteenth centuries continued to be exercised 
by them in those parts after having been taken from them in European 
countries. Treaties known as "capitulations” were entered into from time to 
time, extending the system to other non-Christian countries in the Near and 
Far East, and also enlarging the jurisdiction of the consuls and conferring 
upon them many of the privileges and immunities belonging to diplomatic 
agents. In consequence of the differences between the European and the 
Oriental systems of law, the right was secured by the leading powers to have 
their consuls exercise jurisdiction not only over cases between citizens of^ 
their own country but over mixed cases between such citizens and natives of 
the non-Christian stale. As the result of recent treaties these extraterritorial 
rights have now come practically to an end.‘“^ 

Convention of 1928, Art. ij. See, on the general subject, Hackworth, Digest, IV, 753 ff.; 
Stewart, Consular Privileges and Immunities; Puente, The Foreign Consul: Bis Juridical 
Status in the United States, Chap. III. 

'■'>* See above, p. 373. 
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Law between nations, as between the citizens of the more highly developed 
states, performs a twofold function. In the first place it determines the legal 
relation of slates to the community of which they are members and their 
respective relations to one another within that community. This is the older 
function of international law, and in accordance with it we have the whole 
system of personal status and of rights and duties discussed in die preceding 
chapters. In the second place international law performs the function of 
promoting common interests, in respect to which there is not so much a 
conflict of rights as a need of cooperative action to bring about an orderly 
regulation of matters of mutual benefit to all. This second function of inter- 
national law has been of relatively late manifestation; but having once come 
into being it has grown with striking rapidity and has within recent years 
come to occupy perhaps as significant a place in the foreign relations of states 
as the adjustment of mutual rights and duties.* 

The legislative function performed by multipartite treaties has already 
been adverted to.* Since no international conference has ever been given the 
authority to act directly on behalf of the members of the international com- 
munity, it is necessary for states, when seeking to promote common interests 
by cofiperative action, to draw up general treaties, commonly described as 
“conventions,” and to submit them to the ratification of each separate state. 
In the case of most of these treaties provision is made that, in the event that 
not all states desire to become a party to them, they may come into effect 
between those states that ratify them. While this necessary provision has 
caused complications in cases where a second convention of broader scope 
replaces an earlier convention, leaving certain states parties to the first agree- 
ment and not to the second, there is no alternative so long as separate ratifica- 
tion by each state is a condition of the binding force of all treaties. 

In a broad way the term social may be applied to certain interests of the 
state which are connected neither with the political interests of government 
nor with the economic interests associated with the production and distribu- 
tion of goods. These interests, as between nations, are on the whole not 

^ It is obvloudy not easy to draw a sharp line between the regulation of conflicting inter- 
ests and the promotion of common interests. Even in the regulation of conflicting interests 
there is involved the promotion of a common interest in law and order as against the 
anarchical assertion of individual claims. The principle of coSperative defense, one of the 
most formidable problems of international law, might properly fall under the above chapter 
heading. It is excluded because of the conflicts of national interest underlying it. 

- See above, pp. je, 77, 428. 
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controversial in character, being in varying degrees common to all slates; 
and they may be conveniently classified under the heads of public health, 
public safety, public morals, and what has now come to be called “social 
justice.” In some instances, as in the case of public health, the effective 
promotion of these social interests may be beyond the efforts of the individual 
states, so that cooperative action by the nations as a body is imperative. In 
other instances, while individual action and bilateral treaties may be sufficient 
to bring satisfactory results, cooperative action by the whole community of 
nations may promote the particular interest to a far greater degree. The 
various conventions by which states have undertaken to promote their social 
interests have grown steadily in number, and it will be sufficient here to 
enumerate their titles and general scope, leaving the details to treatises deal- 
ing more particularly with the subject.® 

Prior to the establishment of the League of Nations international coopera- Public 
tion in the field of public health consisted in the adoption of a series of multi- *’®®***’ 
partite conventions, the first of which was the International Sanitary Conven- 
tion signed at Venice in 1892. This was followed by successive Cholera and 
Plague Conventions in 1893, 1894, and 1897. A revised Sanitary Convention 
was adopted in 1903,* which contained elaborate provisions with respect to 
the enforcement of quarantine measures in ports and frontiers. A convention 
adopted in 1907 established an International Ofifice of Public Health at 
Paris.® A new convention was adopted in 1912, revising and supplementing 
the earlier conventions.® The convention of 1912 was in turn revised in 1926.'' 

In 1924 an Agreement for the creation of an International Office for dealing 
with Contagious Diseases of Animals was signed at Paris.® 

In 1920 the League of Nations established its own Health Organization, 
creating a separate Health Section in the Secretariat and appointing a Health 
Committee composed of representatives of the health administrations of the 
separate states.® It was not, however, until the establishment of the United 
Nations in 1945 that coordination of the various health activities was made 
effective. A new World Health Organization (WHO) was established at a 
conference held in New York in 1946, in which sixty-seven states partici- 
pated.'® Provision was made that the new WHO was to come into effect 

® For the organization of the various unions and other specialized international associa- 
tions, sec above, p. 196. For a description of their current activities see Intermtional 
Organization, published quarterly, 1947 — , by the World Peace Foundation; also, Inter- 
national Agencies in which the United States Participates. The distinction between social 
and economic interests is obviously arbitrary in respect to a number of organizations, and 
the classification here followed is for purposes of convenience only. Note the combination 
in the Economic and Social Council of the United Nations. 

* Treaties and Conventions, II, 3066. 

® Ibid., 2214 

® Ibid., Ill, 2972. 

t Ibid., IV, 4962; Hudson, Int. Legislation, III, 1903. 

s Hudson, op. cit., 11 , 1339. 

9 See Ten Years of World Cooperation, Chap. VII; Myers, Handbook of the League of 
Nations, pp. 58, 211. 

19 For the text of the Constitution of WHO see Department of State Bulletin, Vol. XV, 

211. The Constitution proclaims as one of its principles that: “The enjoyment of the highest 
attainable standaid of health is one of the fundamental rights of every human being without 
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when its constitution was ratified by twenty-six members of the United 
Nations. The WHO is destined to absorb all other health organizations, ll 
has taken over the health work performed by the United Nations Relief and 
Rehabilitation Administration (UNRRA), which was established in 1943 to 
take over general relief work in the areas occupied by enemy armies during 
the war.*' 

Closely associated in certain of its objectives with the World Health 
Organization is the Food and Agriculture Organization (FAO), established 
by a Constitution signed October 16, 1945. The objectives of the organization 
are partly social and partly economic. In the social field it seeks to promote 
research in respect to questions of nutrition and to assist nations in raising 
their standards of nutrition and promote more effective methods of the pro- 
duction and distribution of food products. The organs of the FAO are a 
conferepce in which each member nation is represented, an executive commit- 
tee appointed by the conference and a director-general who supervises the 
administrative bureau.'* 

In the field of public safety the earlier Convention on Safety of Life at 
Sea, adopted in 1914 after the Titanic disaster, was replaced in 1929 by a 
second and more elaborate convention in which provision was made for life- 
saving appliances, water-tight subdivision of ships, life-boats, radio teleg- 
raphy, and other conditions of navigability of ships designed to secure the 
objectof the convention.'* 

In the field of public morals a number of significant general conventions 
have been adopted recognizing the need of international cooperation in order 
to make international legislation effective. In 1926 a new Convention for the 
Suppression of the African Slave Trade was adopted, replacing earlier con- 
ventions.'* In 1921 a new Convention for the Suppression of Traffic in 
Women and Children was opened for signature at Geneva designed to sup- 
press more effectively the “White Slave Traffic.” '* In 1919 a Convention on 
the Liquor Traffic in Africa was adopted, seeking to protect the natives of 
the continent against the dangers of alcoholism.'® With this convention may 
be associated the Brussels Act of 1890 regulating the trade in arms and am- 
munition in Africa, which was replaced by the Convention on the Control of 
the Trade in Arms and Ammunition signed at St. Germain-en-Laye in 1919, 


distinction of race, religion, political belief, economic or social condition.” See W. R. Sharp, 
“The New World Health Organization,” Am, Journal, Vol. 41 (1947), soQ- 
’■’^Department of State BuUelin, Vol. XV, 1136. 

Within the inter-American community the Fan American Sanitary Bureau, created in 
190s and given new functions from time to time, acts as a central agency assisting the 
health authorities of the American states in the prevention, control and eradication of 
disease. The Bureau is located in Washington and acts as the regional branch of the Inter- 
national Office of Public Health at Paris. Masters, Handbook of International Organizations 
in the Americas, 324. 

For the text of the Constitution of the FAO. see Am. Journal, Vol. 40 (1946), Supp., 76. 
'* Hudson, Ini. Legislation, IV, 2724. 

Ibid., Ill, 2010. See C. Vitta, Recueil des Cours, Vol. 43 (1933 — III), 36:. 

IS Ibid., I, 726. A later convention of 1933 deals with the Suppression of the Traffic in 
Women of Full Age. Ibid., VI, 469. 

'• ibid., I, 332. 
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which, remaining unratified by the Great Powers, was in turn replaced by the 
convention of 1925 which, in its turn, remained unratified.^’ 

In 19.36 the Convention for the Suppression of the Illicit Traffic in Dan- 
gerous Drugs was opened for signature at Geneva, supplementing earlier 
conventions of 1912, 1925, and 1931.^® In accordance with Article 23 of the 
Covenant, the first Assembly of the League of Nations in 1920 created an 
Advisory Committee on Traffic in Opium and Other Dangerous Drugs.^® 

This Advisory Committee was replaced in 1946 by the Commission on Nar- 
cotic Drugs established by the Economic and Social Council of the United 
Nations.®" In 1923 a Convention on the Suppression of the Circulation of 
and the Traffic in Obscene Publications was adopted, replacing the earlier 
convention of 1910.®^ 

The Constitution of the International Labor Organization, forming Part interna-^ 
XIII of the Treaty of Versailles, was based upon the principle that the uni- conventions 
versal peace which was the object of the League of Nations could be estab- 
lished “only if it is based upon social justice.” Section I recited the urgent 
need of improving the conditions of labor and stated that “the failure of any 
nation to adopt humane conditions of labour is an obstacle in the way of 
other nations which desire to improve the conditions in their own countries.” 

Acting in pursuance of this objective of social justice the successive General 
Conferences of the Organization have adopted a long list of draft conventions 
and recommendations to be submitted to the member states. The subjects 
dealt with by these draft conventions and recommendations include the fol- 
lowing problems of labor policy: employment; general conditions of labor; 
the work of women and children; industrial health, safety, and welfare; social 
insurance; industrial relations; administration of social legislation.®® Among 
the important conventions which have come into force are the Convention 
Limiting the Hours of Work in Industrial Undertakings to Eight in the Day 
and Forty-eight in the Week,®"* the Convention Fixing the Minimum Age for 
Admission of Children to Industrial Employment,®" the Convention concern- 
ing the Employment of Women before and after Childbirth,®® and the 
Convention concerning the Employment of Women during the Night,®® all 
four adopted at Washington in 1919; the Convention concerning Workmeii’i 
Compensation for Occupational Diseases,®® adopted at Geneva in 1925 ; and 

For the text of the unratlQcd convuition of 1925, see Ibid., Ill, 1634. 
ts Ibid., VII, 359. The convention of 1933 created a Permanent Central Board. 

Ten Years oj World Cooperation, p. 301. B. A. Renborg, “Principles of International 
Control of Narcotic Drugs,” Am. Journal, Vol. 37 (1943), 436. 

See G. A. Morlock, Department of State Bulletin, Vol. XVI, pp. 91, 687. 

Hudson, hit. Legislation, II, 1031. See C. Vitta, Recueil des Covrs, Vol. 45 (1933 — HI) 

561-666. 

22 The structural organization of the ILO has been discussed above, p. 200. Only its func- 
tions are considered here. 

The International Labor Code, ifjg, published by the ILO, contains a “systematic 
arrangement of the conventions and recommendations" from iqio to iota 
*■* Hudson, hit. Legislation, I, 392. 

Ibid.. I, 417. 

Ibid., I, 407. 

Ibid., I, 412. 

III. 1624. 
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Ihc Convention Ensuring Benefit or Allowances to the Involuntarily Unem- 
ployed, adopted at Geneva in 1934.®® 

At the meeting of the General Conference of the ILO in 1944, a declaration 
of the aims and purposes of the organization and of the principles which 
should inspire the policy of its members was adopted, known as “The Phila- 
delphia Charter.”®® In 1946, the organization, looking to the conclusion of 
an agreement with the United Nations by which it might be brought into 
relation with that body as a “specialized agency,” adopted an amended 
constitution. The agreement with the United Nations was signed on December 
20, 1946. 

In 1938 an Intergovernmental Committee on Refugees was found at Evian, 
France, for the consideration of aid to refugees from Nazi persecution. Sub- 
sequently, during the course of the war, the mandate of the Committee was 
extended to include all European refugees who were obliged to leave their 
country of residence because of danger to their lives or liberties on account of 
race, religion, or political beliefs. On December 15, 1946, the General Assem- 
bly of the United Nations adopted the Constitution of the International 
Refugee Organization (IRO),®^ and the agreement constituting the new 
specialized agency was opened for signature the following day. The primary 
task of the organization was the repatriation of refugees and displaced per- 
sons, with the secondary task of the resettlement of those who, for valid 
reasons, could not return to their countries of origin. 

Paralleling the various measures of international cooperation for the pro- 
motion of social interests have been the measures taken by the American 
states within their regional group. The most important of these measures 
have been those taken in the field of public health. The Pan American Sani- 
tary Bureau was created as early as 1902 , and within recent years its func> 
tions have been expanded to include practically every aspect of public health 
of concern to the American states, including the control and regulation of 
the drug traffic. In 1924 an Institute for the Protection of Childhood was 
established. In 1928, at Habana, the Inter-American Commission of Women 
was established, the activities of which have been expanded from time to time 
looking to the protection of the civil and political rights of women and their 
status in industry, commerce, and agriculture. The Inter-American Confer- 
ence at Mexico City in 1945 called for the formulation of a “Charter for 
Women and Children.” At the same conference a “Declaration of the Social 
Principles of America” was adopted, calling for the preparation of an “Inter- 
American Charter of Social Guarantees.” 


Ibid., VI, 920. In 1937 the International Labor Office published a complete docu- 
mentation of the work of the conferences, International Labor Conference; Conventions 
and Recommendations, 19x9-1937. 

®»For the text of the Charter, see Am. Journal, Vol. 38 (1944), Supp., 303. 

See Dept, of State BuUelin, Vol. XVI, 433 ff., where the objectives of the organisation 
are described. 

32 For a description of the innumerable forms of inter-American cooperation, see 
Masters, Handbook of International Organizations in the Americas, which contains a sum- 
mary of 109 organizations which have their headquarters in the Western Hemisphere, the 
great naajority of which are limited to American membership. See also Bah, The Problem 
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The economic interests of states have become so complex of recent years 
and have come to bear so important a relation to the national welfare that it 
is difiBcult in many cases to find a basis upon which they may be distinguished 
from the interests commonly designated as political. Assigning the term 
political somewhat arbitrarily to the interests that are connected with the 
position of a state in the community of nations and with the organization and 
administration of its domestic government, the economic interests of a state 
may be said in general to involve the production of raw materials or access to 
supplies of them, the manufacture of goods, the protection of patents and 
copyrights, the sale of goods in domestic and foreign markets, transportation, 
communication, finance, and the conservation of natural resources. Obviously 
these interests must form an object of international law, for they have 
brought into play the most sharply competitive forces of national life, and 
they have been since the sixteenth century the underlying causes of one war 
after another. The closing years of the nineteenth century and the opening 
years of the twentieth witnessed perhaps the climax of that “economic im- 
perialism” which, succeeding the earlier political imperialism, had for its 
object the exploitation of the economic resources of undeveloped countries 
and the control of their foreign trade.®-’ The decades between the two World 
Wars witnessed in its most acute form the policy of what is known as “eco- 
nomic nationalism,” which sought to develop the economic power of the 
individual state as an adjunct to its military power, looking only to immediate 
gains and indiiferenl to the effect which its measures might have upon the 
welfare of other states.®^ 

There were, however, certain economic interests in which competition did 
not enter or in respect to which all states had a common concern in their 
regulation. Among these was the protection of industrial and literary prop- 
erty.-*® In 1883 a convention was signed at Paris creating the International 
Union for the Protection of Industrial Property, whereby reciprocal national 
treatment was assured to patent rights throughout the member states.®® This 
convention was supplemented by a protocol signed at Madrid in 1891, deal- 
ing with indications of origin and the registration of trade-marks, and was 
revised at Brussels in 1900 and again at Washington in 1911. A new conven- 
tion, replacing the earlier agreements, was signed at the Hague in 1925, and 
it was followed by separate agreements concerning the Suppression of False 

of Inter-American Organization, and the numerous publications of the Pan American Union 
listed in Appendix B. 

The Declaration of the Social Principles of America, adopted at the Conference of 1945, 
asserted that it would be desirable if “the standards of the rights of labor” set forth in 
the principles adopted at the different International Labor Conferences were “efiectively 
incorporated in the life of the peoples of this Continent.” It then declared certain funda- 
mental social principles and called upon the Inter-American Juridical Committee to pre- 
pare a Charter of Social Guarantees, to be submitted to the Conference of American States 
to be held at Bogota. Pan American Union, Congress and Conference Series, No. 4.7, p. ga. 

See, in particular, Moon, Imperialism and World Politics. 

See below, p. 500. 

See Ladas. The International Protection of Industrial Properly; F. Ruffini. Recueil 
des Cours, Vol. la (1926 — II), 391; M. Plaisant, ibid., Vol. 39 (1933 — ^I), 357. 

Treaties and Conventions, n, 193s. 
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Indications of Origin of Goods and the International Registration of Trade- 
Marks.®’ A new Convention for the Protection of Industrial Property was 
signed at London in 1934, and with it three supplementary agreements on the 
suppression of false indications of the origin of goods, and registration of 
trade-marks and industrial designs.’® While the protection of industrial 
property by the above conventions still leaves gaps due to lack of uniformity 
in the legislation of the several slates, it has succeeded in minimizing to a 
large degree the friction that might otherwise be expected. With it must be 
associated the protection of copyrights by the Convention for the Protection 
of Literary and Artistic Works signed at Bern in 1886, revised at Berlin in 
1908, and replaced by a new convention signed at Rome on June 2, 1928.®“ 
In 1946 an Inter-American Copyright Convention was signed at Washington, 
replacing earlier conventions. 

In the field of international communications it was early seen that only by 
international regulation could the benefits of the new instruments and 
agencies of communication be enjoyed to the fullest degree. Cooperative 
regulation was first undertaken by the General Telegraphic Convention, 
signed at Paris in 1865, and subsequently modified and extended. In 1925 the 
International Telegraph Conference and in 1927 the Radio-Telegraph Confer- 
ence decided to combine their conventions, and in 1932 at Madrid a new 
Telecommunication Convention was signed creating the International Tele- 
communication Union, abrogating the earlier conventions of the two services 
and creating a single Bureau of the Union at Bern.*" In 1945 the Inter- 
American Telecommunications Convention was signed at Rio de Janeiro, 
establishing an Office of Inter-American Telecommunications at Habana.'** 
The General Postal Convention, signed at Bern in 1874, created the General 
Postal Union, which in 1878 became the Universal Postal Union.*® Provision 
was made that for the purposes of the convention the territory of the member 
states should be regarded as “one single territory.” New conventions were 
adopted from time to time, repeating the terms of earlier conventions, as at 
London in 1929, at Cairo in 1934, at Buenos Aires in 1939, and at Paris in 
1947.*® In 1884 a Convention for the Protection of Submarine Cables was 
signed, which is still in force.®® 

Hudson, Inf. Legislation, III, 1761, 1782, 1785. 

38 Ibid., VI, 870, 886, 888, 894. 

88 Ibid., IV, 2463, 

For the text of the convention, see ibid., VI, 109. In accordance with the provisions 
of the new Tdecommunications Convention, signed at Atlantic City, September a, 1947, 
the location of the Bureau is to be transferred to Geneva. 

Int. Agencies in which the United States Participates, 232 if. The Convention of 1943 
replaces the earlier Radio Communications Convention of 1937. 

For a description of the activities of this important union, see Woolf, IrU. Government, 
186-203 : Vinacke, Int. Organization, 403 fi. j L'Vnion Postale, monthly publication of the 
Bureau. 

*8 For the text of the convention of 1939, see U. S. Treaty Series. A number of separate 
agreements were also entered into at the Congress of Buenos Aires, but the United States 
did not sign them, 

The Congress of the Union, held in Paris in May 1947, approved an agreement to make 
the Union _a specialized agency of the United Nations. 

** Treaties and Conventions, II, 1949, 
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The regulation of navigation on the high seas is brought about partly by Navigation 
rules of customary law and partly by conventions providing for the adoption 
of uniform national legislation.*” The navigation of the great international 
rivers, such as the Rhine and the Danube, which were opened to international 
commerce in 1815 and 1856, is conducted under separate rules and regula- 
tions administered by international commissions created for that special 
purpose.*" At the close of the first World War the navigation of certain 
rivers opened to international commerce by the peace treaties was regu- 
lated by a Convention on the R6gime of Navigable Waterways of Inter- 
national Concern, signed at Barcelona in 1921, which supplemented the 
international regime first applied to the Rhine by a general extension of 
the right of free navigation over the navigable waterways of the contracting 
powers.*’^ 

Freedom of transit by railways and by inland waterways has presented 
problems of practical convenience, generally lacking political interest. The 
Convention on Freedom of Transit, opened for signature at Barcelona in 
1921, adopted general regulations to secure the right of free transit, upon 
terms of equality, across the land territory of the contracting powers.*® A 
later Convention on the International Regime of Railways was adopted at 
Geneva in 1923, with the object of making provision for freedom of commu- 
nications and transit by international cooperation in the organization and 
working of railway traffic.*" In 1933 a new Convention on the Transport of 
Passengers and Luggage by Rail was signed at Rome,"" and at the same time 
a Convention on the Transport of Goods by Rail, revising and extending 
earlier conventions.®' In 1945 an Agreement Concerning the Establishment 
of a European Central Inland Transport Organization was signed at London, 
which provides for a coordinating and consultative body, consisting of a council 
and an executive board, which is given the power to perform a wide variety of 
legal acts necessary to the utilization and improvement of means of transport 
within the area brought under control.®" Annexed to the main treaty is a 
Protocol Relating to Traffic on Inland Waterways. The Convention on Motor 
Traffic, signed at Paris in 1926, replaced the earlier Convention concerning 
the International Circulation of Motor Vehicles signed at Paris in 1909, while 
a separate Convention on Road Traffic was adopted dealing with rules of the 
road."® The Pan American Highway Convention of 1936 expresses the mutual 
interest of all of the American states in the construction of a highway which 
will open up sections of the different states hitherto isolated from one 
another.® ‘ 

See above, Chap. XXII, “The High Seas." 

<0 See above, pp. 199, 387. 

Hudson, Ini. Legislaiion, I, 638. 

*8 Hudson, Ini. Legislation, I, 62s. See above, p. 405. 

« Ibid., II, 1130. 

For the text of the convention, see ibid., VI, 568. 

Ibid., VI, 527. 

For the text of the agreement, see Am. Journal, Vol. 40 (1946), Supp., 31. 

33 Hudson, Int. Legislation, III, 1859, 1872. 

3 ^ Int. Conferences of American Stales, 1933-1940, p. 201 ; Hudson, VII, 384. 
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, .crial The regulation of aerial navigation has met with greater obstacles, due to 

navigation Sharper competition of airlines of different nationalities. In 1919, follow- 
ing the first World War, a Convention on the Regulation of Aerial Navigation 
was signed at Paris, which sought to establish “regulations of universal ap- 
plication” for that new means of communication and transportation.®® Supple- 
mentary agreements regulated the conveyance of mail and parcels by air 
and the enforcement of customs regulations. In December, 1944, the Conven- 
tion on Civil Aviation was signed in Chicago by the delegates of fifty-four 
nations. The Convention created the International Civil Aviation Organiza- 
tion (ICAO). At the same time two separate agreements were signed, the 
International Air Services Transit Agreement, known as the “Two Freedoms 
Agreement,” granting specified privileges of transit, and the International 
Air Transport Agreement, known as the “Five Freedoms Agreement,” grant- 
ing three additional privileges.®® 

'TO. Con- The problem of the conservation of natural resources has met with a ready 
imtural response from governments. The prevention of plant diseases and pests and 
fesonrccs protection of animal life have been the object of both bilateral and multi- 

lateral treaties. The Convention for the Prevention of the Extension of Phyl- 
loxera Epidemics was signed at Bern in 1881 ; the Convention for the 
Preservation of Birds Useful to Agriculture was signed at Paris in 1902 ; ®® 
a Convention for the Protection of Migratory Birds was signed at Washington 
in 1916 between Great Britain (on behalf of Canada) and the United 
States; ®® and a Convention on the Organization of the Fight against Locusts 
was signed at Rome in 1920.®® 

The protection of fisheries has been an object of special solicitude on the 
part of the United States. In 1911, after sharp controversies between the 
United States and other states engaged in the seal fisheries, the Pelagic 
Sealing Convention was signed at Washington.®^ A Convention concern- 
ing Halibut Fisheries in the North Pacific Ocean between the United States 
and Canada was signed in 1923.®® This convention was superseded by a new 
convention in 1930; and in the same year the two states signed a Convention 
for the Protection of Sockeye Salmon Fisheries.®® The Halibut convention of 
1930 was in turn superseded by a new convention signed January 29, 1937,®* 
to which were attached a series of detailed Regulations which were adopted 

Ibid., I, 3S9. See above, Chap. XXI, “Jurisdiction over the Air.” 

For the text of the convention and of the separate agreements, see Final Act and 
Related Documents of the International Civil Aviation Conference, Department of State 
Publication, No. 2282. See above, pp. 411 ff. 

“r For the text, see Martens, Noim. rec. gin. ae sir., VI, 261. 

58 Ibid., XXX, 686, 

5° Treaties and Conventions, ID, 2645. The convention is discussed at length by the 
Supreme Court of the United States in the case of Missouri v. Holland, 252 U. S. 416 
(1920), where it was held that the protection of migratory birds properly came within the 
scope of the treaty-making power of the United States. Fenwick, Cases, 559; Hudson, 
Cases, 850. 

8® Hudson, Int. Legislation, I, S02. 

®r Treaties and Conventions, IH, 2066. See above, pp. 421 ff. 

®®For the text, see Am. Journal, Vol. 19 (1925), Supp., 106. 

88 Ibid., Vol. as (1931), Supp., i88j Vol. 32 (1938I, Supp., 65. 

8* Ibid., Vol. 32 (1938), Supp., 71. 
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by the International Fisheries Commission.''* In 1931 the Assembly of the 
League of Nations opened for signature a convention prohibiting the taking 
or killing of certain kinds of whales which had become extremely rare.** An 
agreement for the Regulation of Whaling, not limited to baleen whales, was 
signed in London in 1937.*’ This was superseded by a new International 
Convention for the Regulation of Whaling, signed at Washington on Decem- 
ber 6, 1946.“* Existing conservation regulations were adopted and an Interna- 
tional Whaling Commission was established to amend the regulations in the 
future as conditions might require. 

The conflicts between states to extend overseas commerce fill a large part 
of the diplomatic history of the past three centuries. With the simultaneous 
rounding of the Cape of Good Hope and discovery of the American Con- 
tinent, new fields of colonial expansion were opened up to the leading Euro- 
pean states, and rivalries were begun which, under new forms, persist to the 
present day. While the Interests involved were limited in earlier days to a 
small class of the people, the transition from an agricultural economy to an 
industrial economy that took place within the leading states during the nine- 
teenth century made the development of foreign commerce a matter of vital 
concern to the entire citizen body. What was formerly a rivalry between great 
banking and commercial houses, with governments lending in most cases 
merely their indirect aid, became a direct rivalry between the governments 
themselves, and the interests at issue came to be regarded as second only to 
the great issue of national security, if not part of that security itself. 

The competition of the leading powers to obtain control over the sources of 
supply of the raw materials essential to their industrial life formed, perhaps, 
the most important phase of the “economic imperialism” which by the open- 
ing decade of the present century had replaced to a great extent the political 
imperialism of the nineteenth century.'’* Few of the industrial countries pos- 
sessed within their borders the vital raw materials of iron, copper, and coal. 
Later, new raw materials became equally essential, — oil and rubber; man- 
ganese and other ores. How was the industrial state to assure itself of a 
constant supply of these materials? If it did not control territories in which 
there were assured deposits, it would be at the mercy of its rivals, who might 
decide at any time to throttle its industrial life. International control of the 
supply and distribution of these materials was not believed to be within the 
range of practical statesmanship. The leading powers shifted for themselves, 
relying upon their political power to give them the assurance they needed. 
Smaller industrial slates, unable to bring diplomatic pressure to bear to secure 
special advantages, acquiesced with a greater or less degree of uneasiness in 

“'■■/iid., Vol, 3S (1941), Supp., 184. 

““ Treaties and Conventiom, IV, S 37 *- 

*■ Hudson, Ini. Legislation, VII, 754. 

08 See Dept, of State Bulletin, Vol. XV, iioi. 

0* In addition to Moon, Imperialism and World Politics, cited above, see Staley, Raw 
Materials in Peace and War; Emeny, Strategy 0] Raw Materials; Wallace and Edminster, 
Internutional Control 0} Raw Materials; Raw Materials Problems and Policies, League of 
Nations, 1946. 


E. Unregu- 
lated com- 
mercial 
rivaliics 


Competition 
for supplies 
of the raw 
materials of 
industry 



INTERNATIONAL LAW 


498 

the necessity of living at the commercial mercy of their more formidable 
rivals. What prevented the economic situation from becoming even more 
acute was the fact that the private owners of raw materials were as a rule 
ready to sell to all alike who were able to pay the price. 

'he The second great concern of the modern industrial state was to secure 

orofgn*^ foreign markets for the disposal of the surplus products of industry.'^® It was 

aarkets an old problem made acute by labor-saving machinery and standardized pro- 

duction, in consequence of which many of the products of industry were 
manufactured in excess of domestic consumption. Economists taught that the 
prosperity of a country depended upon its having a favorable balance of 
trade. But no economic theory was needed to induce industrial leaders to 
expand their production and then in turn look to foreign markets to maintain 
their higher rate of production. The result was a ruthless competition not 
merely between individual manufacturers but between governments acting in 
their interest to obtain a privileged position wherever it could be obtained. 
If the particular state had political control over a colony or dependency it 
sought to reserve the market for itself as far as possible. Where it did not 
have political control it sought to maintain the policy of the “open door,” in 
accordance with which the foreign market was to be accessible to all upon 
equal terms.^'' 

^pportuni- But the products of industry were not the only goods for which foreign 
(westment markets were sought. Opportunities must be found for the investment of 

)f capital surplus Capital which, like the excess of goods, resulted from the mechanical 
inventions that multiplied the productivity of labor. But the investment of 
capital frequently involved political complications and led at times to the 
intervention of the Great Powers in the domestic affairs of undeveloped 
countries. In the case of independent states the rivalry between the leading 
industrial powers took the form of making loans with special economic advan- 
tages in view, securing concessions for the building of railways and the open- 
ing of mines and oil-wells, and the development of public services such as 
water supply and electric power.’® In the case of colonies and protectorates, 
the political control of the empire did not necessarily mean an exclusive 

The literature of the subject is extenave. See in particular, Culbertson, International 
Economic Policies; Donaldson, International Economic Relations; WUliams, The Economic 
Foreign Policy of the United States; McClure, World Prosperity; Addresses by J. B. 
Whitton, B. Emeny, W. McQure, Proceedings, Am. Soc. Int. Law, 1936, pp. 104 ff. 

Compare the note sent by Secretary of State Hay in 1899 to the principal powers of 
Europe in an effort to check the encroachments of the powers upon China. Latane, History 
of American Foreign Policy, 564 ff . ; Bemis, Diplomatic History of the United States, 484. 

Daring the long presidency of Porfirio Diaz in Mexico, 1876-1911 (with the exception 
of four years), concessions were freely grnnted by the Mexican Government to foreign 
capitalists, with the result that the revolutionary government of Carranza secured the 
adoption of a new constitution in 1917 which included provisions asserting the ultimate 
ownership of the nation in all lands and waters, including minerab, salt, mineral fuels, and 
petroleum in its different forms. Legislation in pursuance of the constitution brought on 
a series of sharp international controversies. See above, p. 289. In like manner the exploita- 
tion of Persia in pursuance of the Anglo-Russian agreement of 1907 and the exploitation of 
Morocco in the opening decade of the century led to acute international rivalries. See Moon, 
op. cit.. Chaps. X, XII. For the special case of China, see below. 
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monopoly of the investment of capital, but it had as a rule that practical 
effect. 

Thus things stood on the eve of the first World War. The Hague Confer- 
ence of 1907 had met and left untouched not only the regulation of competi- 
tive armaments but the regulation of economic rivalries which gave to national 
armaments part of their justification. To protect its commercial interests in 
all parts of the world a state must have a powerful army and a powerful 
navy; it must be able to meet rival states at the conference table with a 
consciousness on both sides that the failure to meet demands believed to be 
reasonable would have unfortunate consequences. But powerful armies and 
navies in turn were a heavy drain upon national resources; they consumed 
raw materials that might otherwise have been available to industry and made 
new sources of supply imperative. The point was now reached where political 
and economic imperialism were so closely interrelated as to be a single policy, 
and statesmen had no difficulty in seeing in that policy the vital interest of 
national defense."® 

Among the Fourteen Points set forth by President Wilson in 1918 as the Pioposed 
conditions of a permanent peace was; “The removal, as far as possible, of all 0? “pp^. 
economic barriers and the establishment of an equality of trade conditions tunlty 
among all the nations consenting to the peace and associating themselves for 
its maintenance.”^^ In accordance with this principle, a provision was 
included in the Covenant of the League of Nations looking to “equal oppor- 
tunity for trade and commerce of other members of the League” in certain of 
the territories to be placed under mandate.'^® Two years later, at the close of 
the Washington Conference of 1921-1922, a general agreement was signed 
“relating to the principles and policies to be followed in matters concerning 
China.” For half a century China had been subjected to various forms of 
exploitation by foreign powers. Treaties with individual powers granted leases 
and concessions, fixed maximum rates that might be imposed upon imports, 
and pledged certain revenues in payment of public debts.” By the “Nine 
Power Treaty” the signatory powers agreed to respect the sovereignty, inde- 
pendence, and territorial and administrative integrity of China and to use 
their influence to establish and maintain the principle of equal opportunity 
for commerce and industry of all nations throughout Chinese territory. With 
the object of making effective the principle of the “open door” in China, the 
contracting powers agreed not to seek themselves, or to support their respec- 
tive nationals in seeking, any arrangement which might establish in their 
favor superior rights with respect to commercial or economic development in 
any designated region of China or any such monopoly or preference as would 

r ' See above, pp. 33, 493. 

'!* Point III. Am. Journal, Vol. 13 (1919), 161. 

Art. 22, par, 5. 

Ti* For the text of the treaty, see Trealiei and Conventions, III, 3120; Hudson, Int. Legis- 
lation, II, 823. 

77 See Willoughby, Foreign Rights and Interests in China; G. A. Finch, “American Diplo- 
macy and the Financing of China," Am. Journal, Vol. 16 (1922), 23. 
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deprive the nationals of any other power of the right of undertaking any 
legitimate trade or industry in China.’’* 

But these limited provisions failed to meet the larger problem of the grow- 
ing “economic nationalism” which succeeded to the economic imperialism of 
the prewar period. The study by the League of Nations of plans for military 
disarmament was not accompanied by the study of plans for the “economic 
disarmament” which was equally urgent. The economic rivalries of the lead- 
ing powers became more acute than ever; and they were only intensified by 
the financial and economic depression which in 1929 spread from one country 
to another. The London Conference of 1933 sought to establish basic prin- 
ciples of international economic relations, in accordance with which the 
competitive struggle might have been directed to the general welfare. But 
the failure of the conference threw the leading industrial states back upon their 
own resources. New tariff barriers were erected, quotas were fixed for im- 
ported goods, currencies were “managed” to gain temporary advantages, 
barter agreements were entered into, and what was in effect an economic war 
for national survival ensued. The international community failed to assert 
its authority in a field in which economic and political interests went hand 
in hand.’'’ 

On the part of the United States a special effort was made in 1934 to 
lower the barriers of trade by the conclusion of a series of “reciprocal trade 
agreements” in accordance with which the parties to the agreement sought 
to develop their foreign markets by making reciprocal concessions in respect 
to existing tariff duties upon specific articles. A significant feature of the 
agreements was the provision that the contracting countries should grant each 
other unconditional and unrestricted most-favored-natlon treatment, so that 
any advantage or favor granted to a third country should be accorded 
immediately and without compensation to the other contracting country.®" 
The program was interrupted by the outbreak of the war; but in any case 
it was clear that stronger forces were at work in certain states than could 
have been checked by minor economic measures. 

The first announcement of new economic principles came with the Atlantic 
Charter, subsequently incorporated into the Declaration by United Nations. 
The Charter proclaimed the intention of the signatories to endeavor, with due 
respect for their existing obligations, “to further the enjoyment by all States, 
great or small, victor or vanquished, of access, on equal terms, to the trade 
and to the raw materials of the world which are needed for their economic 


’® The literature of the situation in China at this period is extensive, See, in particular, 
Goodnow, CItim, an Analysis; Hornbeck, China Today; Political; Bau, Foreign Relations 
of China; Open Door Doctrine in Relation to China. 

See Simonds and Emeny, The Price of Peace; Inter-American Juridical Committee, 
“Preliminary Recommendation on Post-War Problems,” RecornmendMions and Reports, 
1944-1944, pp. 3iff.; E. M. Patterson, “Les bases iconomiques de la paix,” RecneU des 
Coiirs, Voi. 37 (1931 — ^III) , 419. 

®" The several Trade Agreements Acts of 1934, 1937, and 1940 have been the subject 
of much discussion in connection with policies of economic reconstruction. See, in particular, 
Sayre, The Way Forward. 

The constitutionality of the trade agreements is discussed by Hackworth, Digest, V, 419 ff. 
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prosperity"; and it expressed their desire “to bring about the fullest collabora- 
tion between all nations in the economic field with the object of securing, for 
all, improved labor standards, economic advancement and social security." 

The hope was held out that after the war a peace might be established which 
would not only afford to all nations the means of dwelling in safety within 
their own boundaries, but which would “aSord assurance that all men in all 
the lands may live out their lives in freedom from fear and want." The 
objectives of the Atlantic Charter thus contemplated not only “a wider and 
permanent system of general security” for states as members of the interna- 
tional community, but measures of international cooperation for the promo- 
tion of the welfare of the individual citizens within the separate states. 

In July, 1944, a conference met at Bretton Woods and as a result of its The 
discussions an agreement was reached to create an International Monetary 
Fund, the chief object of which was to assist slates in the stabilization of agreements 
their currencies and to promote orderly exchange arrangements. The agree- 
ment was signed in Washington on December 27, i94S-‘*® A Board of Gov- 
ernors was elected and the organization began its activities in September, 

1946, with an effort to obtain agreements with its thirty-nine member stales 
in the structure of exchange rates. 

A second agreement reached at Bretton Woods was for the establishment of 
an International Bank for Reconstruction and Development.®" The purposes 
of the bank are to assist its member states by facilitating the investment of 
capital for productive purposes and to supplement private capital by bank 
loans for urgent projects of national reconstruction. 

In 1945 the United States elaborated “Proposals on World Trade and intema- 
Employment.” These were followed by a draft Charter for an International qi,. 
Trade Organization.®* The Charter was redrafted by the Preparatory Com- ganization 
mittee of the International Conference on Trade and Employment which met 
in London in 1946, and again in New York and in Geneva in 1947. The objec- 
tives of the organization are the promotion of industrial and general economic 
development by the removal of trade restrictions and discriminations and 
the establishment of an international body to assist in the observance of the 
obligations assumed and to advise in the adoption of additional measures. 

Successive chapters deal with employment, economic development, general 
commercial policy, and restrictive business practices.®" 

The Charter thus represents the recognition that the welfare of the individual human 
being, over and above the boundaries of states, has become an object of international law. 

Compare the “Four Freedoms’’ set forth in President Roosevelt’s message to Congress of 
January 6, 1941; “The third is freedom from want, which, translated into world terms, 
means economic understandings which will secure to every nation a healthy peacetime life 
for its inhabitants — everywhere in the world.” 

For the text of the agreement, see United Nations Monetary and Financial Conjerences, 

Final Act and Related Documents, 1944, Dept, of State Publication, No. 2187; Halm, Inter- 
national Monetary Cooperation, 

For the text of the agreement, see ibid. For the message of President Roosevelt sub- 
mitting the agreements to Congress, see Dept, of State Bulletin, Vol. XII, 220. 

“■* For the text of the proposed Charter, see Dept, of State Publication, No. 2598. 

85 See Dept, of State Bulletin, Vol. XVI, 69, 387; Vol. XVII, 603. The IJnited Nations 
Conference on World Trade and Employment met at Habana on November ai, 1947. 
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The Economic and Social Council of the United Nations is designed to be 
a central coordinating agency by which the United Nations may coordinate 
the policies and activities of the various specialized agencies through which 
certain important measures of international cooperation may be made 
practically effective. Article 55 of the Charter calls upon the United Nations 
to promote; “(a) higher standards of living, full employment, and conditions 
of economic and social progress and development; (d) solutions of interna- 
tional economic, social, health, and related problems; and international cul- 
tural and educational cooperation; and (c) universal respect for, and 
observance of, human rights and fundamental freedoms for all without dis- 
tinction as to race, sex, language or religion.” In pursuance of this extensive 
program the Council is called upon to set up commissions in social and 
economic fields ; and through tliese commissions it will seek to maintain con- 
tact not only with the specialized agencies that have been brought into 
relation with the United Nations but with other international organizations 
of a private character which are performing functions of practical co- 
operation.®*’ 

Paralleling, and in a degree anticipating the constructive plans contem- 
plated by the international community for the regulation of economic 
interests, have been the successive measures adopted by the American states 
to regulate and promote inter-American economic interests. The protection 
of industrial and literary property was one of the earliest objectives of inter- 
American conferences. In the field of communications numerous special 
congresses and conferences have been held for the improvement of inter- 
American postal services, and telegraph and radio communication. In the field 
of transportation, in addition to railway, maritime and aerial committees and 
commissions, the project of greatest significance has been the development of 
a Pan American Highway, linking the capital cities of each of the American 
states. The emergency conditions created by the outbreak of war in 1939 led 
to the creation of the Inter-American Financial and Economic Advisory 
Committee, the objective of which was the promotion of closer cooperation 
in monetary and commercial relations, so as to enable the American States to 
meet the dislocations caused by the war. The Committee drafted a Conven- 
tion for the Establishment of an Inter-Amtcican Bank, created an Inter- 
American Development Commission, formulated an Inter-American Coffee 
Agreement to bring about a more equitable distribution of coffee crops, and 
in other ways sought to promote the “economic mobilization” of the American 
states. At the Conference on Problems of War and Peace held at Mexico City 
in 194s an “Economic Charter of the Americas” was adopted, which sought 


Compare, in respect to its general objectives, the “Economic Charier of the Americas,” 
adopted by the Conference on Problenas of War and Peace at Mexico City in 1945. The 
Charter sets forth a declaration of objectives looking to “a constructive basis for the sound 
development of the Americas,” followed by a declaration of principles with respect to rising 
levels of living, equality of access to raw materials, reduction of ban lets to trade, stabiliza- 
tion of currencies, just and equitable treatment for foreign enterprise and capital, and inter- 
national action to facilitate distribution of production surpluses. 

See above, p. tg*. 
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to lay down the principles which might form “a constructive basis for the 
sound economic development of the Americas.” The new Organic Pact of the 
Inter-American System contemplates the coordination of these and other 
activities with those of the United Nations.*’ 

The sharp conflicts of national ideologies which came to the front during 
the decade preceding the second World War made it clear that both the 
problem of political disarmament and that of economic disarmament could 
only be made effective if accompanied by measures which might be described 
as “moral disarmament.” The power of these ideologies lay in the suppression 
of freedom of speech and of the press and in the control of the several govern- 
ments over the sources of information and of communication. The result was 
on the one hand to Intensify the spirit of fanatical nationalism, and on the 
other hand to create suspicion and distrust of other countries. Negative meth- 
ods of suppression were supplemented by positive measures taken by govern- 
ments to direct public opinion through control of education and through the 
use of the new instrumentality of radio broadcasting. Under such conditions 
of intellectual isolation, cooperation between certain states was dependent 
not upon the mutual understanding by peoples of their common interests hut 
upon the will of the dictatorship actually in control of the country.®* 

On November 16, 194S) the Constitution of the United Nations Educa- 
tional, Scientific and Cultural Organization (UNESCO) was signed by the 
delegates of forty-four states, and was thereupon submitted to the govern- 
ments for their “acceptance.” *“ The Preamble of the Constitution declares 
that “since wars begin in the minds of men it is in the minds of men that the 
defenses of peace must be constructed,” that the war just ended “was a war 
made possible by the denial of the democratic principles of the dignity, equal- 
ity and mutual respect of men”; and that a peace must be founded, if it is 
not to fail, “upon the intellectual and moral solidarity of manldnd”; and 
that the states parties to the Constitution “are agreed and determined to 
develop and to increase the means of communication between their peoples 
and to employ these means for the purpose of mutual understanding and a 
truer and more perfect knowledge of each other’s lives.” Article I sets forth 
the purpose of the organization as being to promote collaboration among the 
nations through education, science, and culture in order to further universal 
respect for justice, for the rule of law, and for the human rights and funda- 
mental freedoms affirmed in the Charter of the United Nations. 

The organization is open, as of right, to the members of the United Na- 
tions. It includes a General Conference, an Executive Board and a Secretariat. 
The General Conference consists of representatives of the states members of 
the organization and it determines the policies and the main lines of work of 

The proposed “Organic Statute" of the Inter-American System makes provision for 
an Economic and Social Council, die functions of which would approximate those of the 
Economic and Social Council of the United Nations, limited, however, to the narrower 
cirde of the inter-American community. See above, p. 206, n. 65. 

*® See C. G. Fenwick, “The Problem of Moral Disarmament," Am, Journal, Vol. 41 
(1947), 112. 

For the text of the Constitution, sec Dept, of State Bulletin, Vol. XIII, S02. 
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the organization. The Executive Board consists of eighteen members elected 
by the General Conference, and it is responsible for the execution of the 
program adopted by the Conference. A Secretariat is created, consisting of 
Director-General and Staff. National commissions are provided for, which are 
to act in an advisory capacity in matters of interest to the organization. 
Special provision was made for bringing the organization into relation with 
the United Nations as one of its specialized agencies.®" 

S’® On Fcbruaiy 3, 1947, the Organization signed an agiecmenl with the United Nations. 
Sec Dept of State Bulletin, Vol. XVI, 254 
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CHAPTER XXVI 


The Pacific Settlement of International Disputes 

In the theory of general jurisprudence a distinction is made between the 
substantive law and the adjective law or law oj procedure.' The substantive 
law defines in positive terms the various rights which the law will aid and 
protect. Accompanying these substantive rights and forming an essential part 
of them are certain remedial rights, which entitle their possessor to use due 
and proper means to enforce his primary rights or to obtain redress in case 
of their violation. Ubi jus, ibi remedium. “Where there is a right there is like- 
wise a remedy.” A right which has no remedy attached to it is, therefore, in 
a technical sense, not a right at all; it is merely a claim for which perhaps the 
fullest moral justification may be advanced, but which can not be made effec- 
tive by the agencies of the law. 

Possessed of a legal right, it is to the law of procedure that the holder turns 
to find what steps he must take to make his right effective. Under municipal 
law these steps are, as a rule, strictly defined; and the claimant must proceed 
according to them if he is to obtain the redress to which he is entitled under 
the law. In all cases the procedure is pacific, and the determination of the 
redress due under the circumstances is made by designated judicial agencies 
acting in the name of the state and applying the principles of law laid down 
for the decision of the particular case. Enforcement of the decision of the 
court remains, like the determination of the measure of redress, a function of 
the state, beyond the control of the individual.* 

In international law the distinction between the substantive law and the 
law of procedure is a relatively recent development. Writers of the nineteenth 
century, following the lead of Grotius and Vattel, were content to distinguish 
between “the law of peace” and “the law of war,” without seeking to assert 
principles of jurisprudence which might appear to make the prote.ction of 
substantive rights dependent upon a procedure so lacking in juridical charac- 
ter as that of war.® The international community was not as yet organized so 
as to impose upon its members the obligation of pacific settlement. It was 
only with the development of arbitration at the turn of the century that 
jurists found it appropriate to mark off the law of procedure from the sub- 
stantive rights of states, seeking in that indirect way to condemn recourse to 
war by placing it in contrast with the available alternative of procedure by 
arbitration.* 

See Holland, The Elements oj Jurisprudence, 8th ed., pp. 78, 147, 347. 

- See above, p. 36, where the general nature of international law is discussed. 

® It was common for writers to divide their treatises into two parts, Vol. I, “Peace,” Vol. 
11 , “War,” and leave it at that. 

^The name of James Brown Scott stands out prominently in this connection. 
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Arbitration was, however, a procedure of limited scope, as specified in the 
particular treaty which made provision for it. Hence it came about that the 
obligation to resort to the procedure of arbitration and the procedure itself 
were regularly embodied in the same international document. In the first of 
the important multipartite treaties of arbitration, the Hague Convention of 
1899, the articles setting forth the scope of the obligations undertaken by 
the parties to the treaty were followed by articles describing the procedure 
to be followed when a case came within the treaty. This combination of 
substantive and procedural law characterized subsequent multipartite treaties 
for the peaceful settlement of international disputes, being conspicuous in 
the General Act of Geneva of ipaS, as well as in the Statute of the Permanent 
Court of International Justice and in that of its successor, the International 
Court of Justice." 

The general recognition by nations of reciprocal rights and duties, as well 
as the drastic nature of war as the ultimate form of self-help, led at an early 
date to the creation of a legal obligation to negotiate in advance of an appeal 
to force. The College of Fetials of ancient Rome went through the formality 
of sending ambassadors or heralds who presented the demands of their state 
and asked for due redress," The elaborate discussions by the canonists and 
the theologians and by Grotius and his followers all insist in the clearest 
terms upon the necessity of negotiation in advance of a decision to resort to 
force.’’ Even where there was a deliberate purpose of resorting to force, there 
appears to have been a recognition of the necessity of some pretense of 
negotiating as a concession to those general standards of morality to which 
even absolute monarchs usually paid deference. Negotiations, conducted at 
reasonable length, left open the possibility of a satisfactory concession on the ' 
part of the state upon which the demand was made, and at the §ame time 
made it possible for third states to intervene as friendly mediators between 
the parties. By the close of the nineteenth century it had come to be assumed 
that an exchange of diplomatic notes would precede resort to forcible meas- 
ures of redress. The Hague Convention for the Pacific Settlement of Inter- 
national Disputes of 1899, in recognizing arbitration as the most effective 
and equitable means of settlement, referred to disputes "which diplomacy 
has failed to settle.” In like manner the innumerable multilateral and bilateral 
treaties of arbitration of recent years." 

Quite apart, however, from any specific legal obligation to negotiate, this 
form of peaceful procedure would appear to be based upon practical expedi- 

"This combination of substantive and procedural law was, however, not followed in 
respect to the laws of war, which, as in the case of the Hague Conventions of iSgg and 
1907, have regularly been formulated without any reference to the conditions under which 
resort to war would be justifiable. 

• See Fhilllpson, International Law of Ancient Greece and Rome, Voi. II, Chap. XXVI. 

’ See the extensive literature relating to a “just war,” above, p. 49. Also, Scott, Law, the 
State, and the International Community, II, 299 fi. 

" The General Act of Geneva (see below, p. 525) is to the same effect. “Disputes . . . which 
it has not been possible to settle by diplomacy." Article i. Hudson, International Legislation, 
IV, 25*9. Also, General Treaty of Inter-American Arbitration, International Conferences, 
1889-1928, p, 458. 
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encul^ll cases in which states are acting in good faith. The wars even of the 
nin^Hu century involved in most cases too great a risk not to lead the 
claiM^J^tate to make every effort to persuade the opposing party to accept 
the terms of settlement proposed. Only in rare cases, therefore, of marked 
disparity in military power have states suddenly broken off negotiations, as if 
impatient to get ahead with the use of force. In 1911 Italy, doubtless realizing 
the preposterous character of its demands, abruptly terminated its negotia- 
tions with Turkey and sent an ultimatum which was practically equivalent 
to a declaration to war.® Again, in 1914 Austria-Hungary, losing all self- 
control, sent an ultimatum to Serbia which closed negotiations almost before 
they had begun. More recently, in September, 1931, Japan undertook mili- 
tary operations in Manchuria without so much as a preliminary exchange of 
notes with China. The Nazi Government of Germany, having prepared the 
ground for the annexation of Austria and Czechoslovakia, dispensed with 
negotiations, but found it expedient to go through the appearance of negotia- 
tions in the case of Poland.^* On the other hand Japan negotiated at great 
length with the United States in regard to the conflicts of interest between 
the two powers in the Far East, however treacherous its conduct when the 
negotiations came to a deadlock. 

The history of international relations contains numerous instances of inter- 
vention on the part of third states in cases in which the conflict of rights officest 
between two or more states appeared to be beyond the ability of the parties 
to settle by peaceful means. In some Instances the intervention was by means 
of armed force, in which case the intervening state added a new element to 
the dispute. Such, for example, was the mediation or intervention of the Great 
Powers between Greece and Turkey in 1868 in relation to the island of Crete, 
and again between Turkey and Crete in 1897.''* other cases the interven- 
tion was friendly and non-compulsory in character, undertaken with the 
object of reconciling the differences between the opposing parties and pro- 
posed to them for acceptance or rejection according to their free choice. In 
1856 the signatory powers of the Treaty of Paris obligated themselves, in 
the event of a dispute between the sultan and one or other of them, to have 
recourse to the mediatory action of the whole body of signatories.'® At the 
same time a protocol was adopted in which the obligation to mediate was 

® For details, see Barclay, Tlie Turco-Italian War and its Problems; Garner, Recent 
Developments in International Law, Lecture VI. 

10 For details, sec Stowell, Diplomacy of the War of 1914, Chap. II. 

Is this case, however, Japan was careful not to declare war upon China, so that the 
action taken must be classed under another head. See below, p. 538. “War” did not actually 
begin until China declared it formally after the Japanese attack, at Pearl Harbor. 

The negotiations are given in summary form in Events Leading up to World War II, 
pp. ivs f£. In the case of Austria the interview between Hitler and S^uschnigg at Berchtes- 
gaden one month before the occupation of Austria by German troops had the character 
rather of an ultimatum than of free negotiations. 

See Peace and War: United States Foreign Policy, 1931-1941, pp. 118 ff. and docu- 
ments accompanying. 

See Fauchille, Droit international. Nos. 938, 942 (6). 

“ Art. VIII. 
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presented in the form of a meu to which all states were invited to adte®-’” 
While as many as forty states adhered to the protocol, its restrict i'^|||use, 
“as far as circumstances might permit,” rendered it practically inofjiPwe. A 
similar limited obligation to have recourse to mediation or, if preferable, 
arbitration was entered into by the signatory powers of the Berlin treaty of 
1885.’’' In the same year the dispute between Germany and Spain over the 
Caroline Islands, which had threatened to result in war, was settled by 
mediation of Pope Leo XIII.’® An instance of mediation with the object of 
putting an end to hostilities is to be seen in the mediation of the United 
States in 1866 between Spain on the one hand and Peru, Chile, Bolivia, and 
Ecuador on the other.’ " The right of either party to refuse an offer of media- 
tion was exemplified in the refusal of the United States in 1898 to accept the 
tender of good offices made by Great Britain, France, Austria, and the Pope.®” 

In 1899 the Hague Peace Conference, being impressed with the advantages 
of such friendly intervention for the maintenance of the general peace, en- 
deavored to give a qualified legal standing to it as a form of procedure. The 
convention for the Pacific Settlement of International Disputes provided for 
a recourse by the disputants themselves, before an appeal to arms, to the 
good offices or mediation of one or more friendly powers.®’ A further article 
sanctioned the action of third powers in coming forward upon their own 
initiative and offering as far as the circumstances allowed their good offices 
and mediation to the slates at variance. This offer might be made even during 
the course of hostilities, and it could in no case be regarded as an unfriendly 
act. Succeeding articles, after pointing out the duties of the mediator to act 
as a friendly compositor, emphasized the right of the contending parties to 
reject the offer of mediation and the optional character of the advice that 
might be offered.®® A special procedure was recommended by which the two 
parties might each choose a third state, thereupon leaving it to the two 
mediators to find a solution if possible.®® 

Commissions of Inquiry made their formal appearance as an international 
institution at the Hague Peace Conference of 1899.®’ Recourse to fact-find- 
ing agencies had, however, long been resorted to by states bilaterally for such 
problems as the delimitation of boundary lines and the adjudication of 
private claims. The purpose of the Commission which formulated the Conven- 
tion for the Pacific Settlement of International Disputes was to give a specific 
character to a procedure which, being limited to the determination of facts, 
might be resorted to in cases where the parties might not be willing to submit 

19 Fauchille, o^. cit.. No. 936. 

1^ Art. n. See Br. and For. State Papers, LXXVI, 4. 

19 See Stowell and Munro, International Cases, 1 , 49. 

19 See Hoore, Digest, VII, § 1067. 

9 “ Further instances may be found in Moore, Digest, VII, §§ 1063-1067; Fauchille, Droit 
internetionol. Nos. 937-942. 

9 ’ Art. 2, See Hague Conventions, p. 43. 

9 ® Arts. 4-6. 

99 Art. 8, The procedure of mediation has now in large part become merged in that of 
“conciliation." See below, p. 524. 

9 * See Higgins, The Hague Peace Conferences, 107, 167. 
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the whole controversy, involving questions of law and of political interest, to 
the procedure of arbitration. Title III of the Convention, “On International 
Commissions of Inquiry” made provision that “in disputes of an international 
nature involving neither honor nor vital interests, and arising from a differ- 
ence of opinion on points of fact,” it was deemed expedient to institute an 
international commission of inquiry with the object of facilitating a settle- 
ment of the dispute by an impartial investigation of the facts.® “ The com- 
position of the commission was to follow the composition of the arbitral 
tribunals established by the same convention.®*’ Provision was further made 
that, since the report of the commission was limited to a finding of fact, it 
should have in no way the character of an arbitral award and should leave 
the parties entire freedom as to the effect to be given to the finding.®' 

An opportunity for putting into effect the procedure devised by the Hague The Dog 
Conference was presented in 1904 in relation to the disputed facts connected 
with the Dogger Bank incident. In that year certain Russian warships, on 
their way to the Far East, fired by mistake upon a fleet of British fishing 
vessels. An international commission of inquiry was appointed, three of whose 
members were of neutral nationality, and was empowered to inquire into and 
report upon all circumstances relating to the North Sea incident, particularly 
upon the question as to where the responsibility lay and upon the degree of 
blame attaching to the nationals of the contracting parties or of other coun- 
tries.®® In respect to the scope of its jurisdiction, therefore, the North Sea 
Commission went beyond the provisions of the Hague Convention and exer- 
cised what were in fact the functions of an arbitral tribunal.® The success of 
the commission, which met under circumstances of unusual tension between 
the two states, greatly enhanced the prestige of that method of settling dis- 
putes, and led to the introduction at the Second Hague Conference of 1907 
of a number of changes in respect to procedure based upon the actual experi- 
ence of the Dogger Bank case.®® In particular there were to be three neutrals 
on the commissions instead of one, thus assuring a greater degree of im- 
partiality in the decisions reached. 

The procedure of arbitration goes back to the earliest days of international E. Arbit 
law. It was well-established in ancient Greece, numerous cases being recorded 
not only of actual recourse to arbitration but of treaties in which the parties 
agreed in advance to submit their disputes to that form of settlement. It was 
well-known in ancient Rome as a civil procedure, even if there were few 
instances in which it was put into practice in the relations of Rome with 
other states.®* From time to time during the Christian era disputes between 

Art. 9, conventions of 1899 and 1907. 

Art. II (1899) ; Art. 12 (1907). See below, p. 513. 

Art. 14 (1899 j j Art. 33 (1907). 

-® The text of the Russo-British protocol under which the commission was established 
may be found in Am. Journal, Vol. 2 (igo8), 929. For the report of the commission, see 
ibid., p. 931. See also Scott, Hague Court Reports, 404; Hudson, Cases, 1189. 

See Hershey, International Law and Diplomacy of the Russo-Japanese War, 240-341. 

See Arts. 10-36, Convention for the Pacific Settlement of International Disputes. Also, 

Higgins, Hague Peace Conferences, 167-170. 

See Fbfilipson, International Zmw and Custom of Ancient Greece and Rome, 11 , 61 ff. 
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princes and rulers were submitted to the arbitration of the Pope.““ Vitoria 
and Suarez both argued in favor of arbitration as a means of settling disputes, 
and they found that tlie Pope had a general competence to require that a 
cause of war be referred to him and to give a judgment which must be obeyed 
except when manifestly unjust/'® Grotius found that war might be obviated 
by arbitration, quoting instances from ancient Greece, and advocating that 
conferences of Christian powers be held “where those who have no interest at 
stake may settle the disputes of others, and where, in fact, steps may be 
taken to compel parties to accept peace on fair terms.” Vattel spoke 
strongly in favor of the procedure.®" But it was not until the treaty of 1794 
between the United States and Great Britain that statesmen began to regard 
the procedure as a practical means for the adjustment of controversies in 
cases where there was a general understanding of the principles of law to be 
applied.®'* 

During the course of the nineteenth century the procedure of arbitration 
grew in prestige and authority as the just and equitable means for the settle- 
ment of international disputes, even if its scope was somewhat narrowly 
limited. The successful arbitration at Geneva of the Alabama Claims between 
the United States and Great Britain in 1872 brought the procedure into the 
foreground of international relations.®’ The newly-established Institute of 
International Law drew up a body of rules of arbitral procedure in 1875.®“ 
At the First International Conference of American States, which met in 
Washington in 1889-1890, a “Plan of Arbitration” of a comprehensive char- 
acter was elaborated which made arbitration obligatory in all cases except 
those which, in the judgment of one of the parties to a controversy, might 
“imperil its independence.” ®“ Although the plan remained unrati&ed it 
proved the inspiration for numerous bipartite treaties between the American 
States,*® while the new Republic of Brazil signalized the growing importance 
of the subject by entering an arbitral clause into its Constitution of 1891, 
qualifying the right of Congress to authorize a declaration of war.*’ 

‘‘^Nys, Les Origines, Chap. V; Moore, International Arbitrations, V, Appendix III, 
translating from M£rignhac, Traite thSorigue el pratigne de Varbitrage international; 
G. Goyau, “L’Eglise catholique et le droit dcs gens,” Recnetl des Cours, Vol. 6 (1925 — ^I), 
127. 

3 ® Vitoria, De Indis, Sec. II, no. s; Suaiez, Selections, “On War," Sec. VI, no. S. 

■** De jure belli ac pads, Eng. trans., Bk. II, Chap. XXIII, § VIII. 

®3 Droit des gens, Bk. II, Chap. XVIII, § 329. 

33 For a critical study of the nature and practice of arbitration, see Moore, International 
Adjudications, I, XV ; Merignhac, Traill theoriqne et pratique de I’arbitrage international; 
Ralston, International Arbitration Jrom Athens to Locarno; International Arbitral Law and 
Procedure; Stuyt, Survey of International Arbitrations, 1794-1938. 

3 ’ See below, pp. sr4, 654. 

3 * Annuaire de VInstilut, Vol. I, pp. 126 ft. 

33 Int. Conjerences of American Slates, 18S9-1928, p. 40. 

*3 See Manning, Arbitration Treaties among the American Nations. 

Article 34, section ii: the National Congress has the power , . , “to authorize the Gov- 
ernment to declare war, if recourse to arbitration has not taken place or has failed, and to 
make peace. The phrase, “se nao tiver lugar ou malograrse o recurso do arbitramento,” was 
interpreted by Ruy Barbosa, one of the framers of the Constitution, as an obligation on 
toe part of the Government first to seek the settlement of the controversy by arbitration. 
Commentdrios a Constituigao Federal Brasileira, p. 250. For other cases of later date sec 
Garner, Recent Developments in International Law, 307. ’ 
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It was at the first Hague Peace Conference of 1899 arbitration re- 
ceived recognition as a formal international procedure. The Convention for 
the Pacific Settlement of International Disputes announced that arbitration 
had for its object “the settlement of differences between States by judges of 
their own choice and on the basis of respect for law.” The definition 
expressed two of the essential characteristics of arbitration: first, the fact that 
the tribunal appointed to decide the dispute is formed by the parties them- 
selves. It is the free choice of the arbitrators which distinguishes arbitration 
from the procedure of “judicial settlement” by a permanent court established 
in advance of the dispute. There must be a present confidence of the contend- 
ing parties in the ability of the particular arbitrators to render a just decision 
of the case submitted to them.'*^ 

The second characteristic of arbitration expressed in the definition of the 
Hague Convention was that the decision of the arbitrators was to be “on the 
basis of respect for law.” The phrase recognized that the law applicable to the 
case might not always be clear, but that the task of the arbitrators was to 
come as near as possible to a legal decision. Arbitration, therefore, was to 
proceed on the basis of principles or rules known beforehand to the contend- 
ing parties and accepted by them as a just basis for the award.** On occasion, 
where the dispute involved questions of fact rather than of principle, as in 
the controversy between the United States and Great Britain in 1794 with 
reference to the St. Croix River boundary,*® and in general in cases relating 
to the interpretation of treaties, the task of the arbitrators might be limited 
to the decision of concrete issues and need have no reference to general prin- 
ciples of law other than those bearing upon the interpretation and obligation 
of treaties. Should, however, the dispute involve claims based upon the viola- 
tion of alleged rights the validity of which was disputed by the party 
defendant, the arbitral tribunal might be called upon first to determine what 
rules of law were in force at the time and then to apply them to the facts 
presented by the controversy. 

Owing to the indefinite character of many of the rules of international law, 
the contending parties have frequently stipulated in the agreement, or com- 
promis,^^ under which the dispute is submitted to arbitration that the decision 
of the arbitrators must be in accordance with certain defined principles, 
whether these be rules of law alleged to have been in existence at the time the 
controversy started or the general principles of equity or special rules intended 
to hold good only in the particular case. The Treaty of Washington of 1871 
between Great Britain and the United States provided that the decision of 

Art. 15, Convention for the Pacific Settlement of International Disputes, iSgg. 

See, on this point, Scott, An International Court of Justice, pp. sj fE. 

On this characteiistic of arbitration, see Hudson, International Tribunals, Chap. VIII: 
“Law Applicable by International Tribunals.” 

See Moore, International Arbitrations, 1 , 1-43; Modem Series, II. 

The part played by the compromis in the development of international arbitration has 
been of the greatest importance, since the decision of the case may turn upon the principles 
of law laid down in it. See, for critical comment, Wehberg, The Problem of an International 
Court of Justice, pp. 16 ff. 
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the arbitral tribunal set up for the settlement of the Alabama Claims shouUl 
be governed by three rules agreed upon by the parties as applicable to I he 
case and by such principles of international law, not inconsistent with those 
rules, as the arbitrators might determine to have been applicable.'" While 
Great Britain was unwilling to assent to the three rules as principles ot inter- 
national law in force at the time the claims arose, it accepted them as a 
satisfactory basis for the existing case and for future cases. 

The Hague Convention was specific in laying down the rule that the special 
agreement between the parties to have recourse to arbitration “implies an 
engagement to submit loyally to the award.” This was a third element of 
arbitration, by which it differed essentially from the procedures of mediation 
and commissions of inquiry set forth in the Convention. The terms of the 
submission of a controversy to arbitration, as well as the personnel of the 
tribunal might be freely determined by the two states; but once the machin- 
ery was set in motion the rule of good faith demanded that the award be 
loyally carried out. If, however, the decision of the arbitral tribunal were 
clearly in excess of the terms of the compromis under which the dispute was 
submitted to arbitration, the party unfavorably affected was not regarded as 
bound by it. On this ground the award rendered in 1831 by the king of 
Holland in the Northeastern Boundary Dispute between Great Britain and 
the United States was set aside by both parties.’'® Other limitations upon the 
obligation to carry out the award might arise in the case of fraud or corrup- 
tion on the part of the tribunal in reaching its award, or possibly in the case 
of an award contrary to the principles of fundamental justice; but as a 
practical matter the urgency of the need of manifesting good faith has gen- 
erally taken precedence over the contentions of the losing party.®® 

The outstanding accomplishment, however, of the Hague Conference of 
1899 was the creation of the Permanent Court of Arbitration.®' This “court,” 
in spite of its name, was not a permanent tribunal, but a list of judges nom- 
inated in advance by the Signatory Powers to the number of four each. The 
judges were to be persons of “known competency in questions of international 
law, of the highest mord reputation, and disposed to accept the duties of 
arbitrators" ; and they were to be available at all times, and were to act, in 


Art. VI. See Treaties and Conventions, I, 700; below, p. 634. 

“In order to evince its desire of strenc^cning the friendly relations between the two 
countries and of making satisfactory provision for the future,” the British Government 
agreed that in deciding the questions arising out of the said claims “the Arbitrators should 
assume that Her Majesty’s Government had undertaken to act upon the principles set forth 
in these rules.” Treaties and Conventions, I, 700. Compare the arbitral provisions of the 
Jay Treaty of 1794, where existing principles of law were adequate. Ibid., I, 590. 

*® Sec Moore, Digest, VU, § 1082 ; International Arbitrations, I, 81-161, 

®» Hall’s comments upon the practical difficulty of questioning the justice of an arbitral 
award (International Law, § 119) may be compared with Secretary Hughes' sharp comment 
upon the award of the arbitration tribunal in the controversy between the United States 
and Norway over the requisition of shipping contracts. See below, p. 631. 

•■•1 On the subject of the Permanent Court of Arbitration, see M. 0 Hudson “The Per 
manent Court of Arbitration,” Ant. Journal, Vol. 27 (1933), 440; Internationa TrihunaU. 
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default of agreement to the contrary between the parties, in accordance with 
fixed rules of procedure. Upon having recourse to arbitration the parties in 
controversy were to choose their arbitrators from the general list, thal is 
from the Permanent Court, each party appointing two arbitrators, who to- 
gether were to choose an umpire. The five arbitrators thus chosen constituted 
the tribunal which was to decide the controversy.**® 

What obligation did the signatory powers of the Hague Convention of 1 899 Limited 
assume to submit their disputes to the procedure so carefully elaborated? 

Here the Conference found itself confronted by the determination of the 
leading powers to reserve to themselves the decision as to the questions which 
they might be willing to submit to arbitration. They were not yet ready to 
abandon the right to be the judges in their own case when matters of grave 
national interest were at stake. In consequence the Convention went no 
further than to proclaim in broad terms that “in questions of a legal nature, 
and especially in the interpretation or application of international conven- 
tions, arbitration is recognized by the signatory powers as the most effective, 
and at the same time the most equitable, means of settling disputes which 
diplomacy has failed to settle.” A pious -ooeu, no more. 

During the period between the two Hague Conferences, of 1899 and of Dipartlte 
1907, considerable progress was made in the negotiation of bipartite treaties 
defining and at times extending the scope of the obligation to arbitrate as 
between the parties to the agreement. Outstanding among these was the treaty 
of 1903 between Great Britain and France, which went further than the 
Hague Convention by accepting a formal obligation to arbitrate in place of 
a mere recognition of the effectiveness and equitable character of arbitration, 
but at the same time excluded from the obligation differences which affected 
the vital interests, the independence or the honor of the contracting states.®'* 

The British-French Treaty led the United States to reopen negotiations lor 
similar bipartite treaties, and at the same time led to the convention adopted 
at the second American Conference on International Arbitration at Washing- 
ton in 1904. 

At the second Hague Conference of 1907 an important amendment was 
made to the Convention adopted in 1899. Provision was made that of the 
two arbitrators appointed by the parties in controversy from the permanent 
list “one only can be its national or chosen from among the persons selected 
hy it as members of the Permanent Court.” Greater Impartiality was thus 
assured in the composition of the arbitral tribunal and greater facility in 
selecting the fifth member. 

But the second Hague Conference of 1907 was able to go little further than TheHagui 
the first in extending the scope of the obligation to arbitrate. The new Con- 

Convention for the Pacific Settlement of International Disputes (i8gg), Arts. 23, 24. 

Hague Conventions, p. S 7 fE- 

Ibid., Art. i6. 

For the text of this important treaty, see Br. and For. State Papers, Vol. XCIV, 33. 

For a discussion of restrictive clauses in arbitration treaties, see H. Wchberg, Am. Journod, 

Vol. 7 (1913)) 301; A. Cavalcanti, Ibid., Vol. 8 (1914), 723. 

Convention for the Pacific Settlement of International Disputes (1907) , Art. 43. 
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vention for the Pacific Settlement of International Disputes reaffirmed the 
recognition of arbitration as the most effective and equitable means of settling 
disputes and added: “Consequently, it would l)e desirable that, in disputes 
about the above-mentioned questions, the contracting Powers should, if the 
case arose, have recourse to arbitration, in so far as circumstances permit.” 
The discussions in committee made it clear that circumstances were not 
expected to permit the arbitration of matters of vital national interest. Con- 
scious of its failure to go further, the Conference proclaimed in the Final Act 
that it was unanimous in admitting “the principle of compulsory arbitration,” 
and in declaring that certain disputes, in particular those relating to the inter- 
pretation and application of the provisions of international agreements, might 
be submitted to compulsory arbitration without any restriction; adding that 
although it had not been found feasible to conclude a convention to that 
effect “nevertheless the divergencies of opinion which have come to light 
have not exceeded the bounds of judicial controversy,” and that the Powers 
had succeeded in the course of their long collaboration “in evolving a very 
lofty conception of the common welfare of humanity.” The phrases were 
encouraging, but they registered the failure of the Conference in the most 
important matter before it. 

In one specific class of cases, however, the Conference went to the length 
of imposing an unqualified obligation upon a state to arbitrate as a condition 
of not being subjected to the use of force by another state. The Convention 
Respecting the Limitation of the Employment of Force for the Recovery of 
Contract Debts was adopted, in accordance with which the contracting powers 
“agree not to have recourse to armed force for the recovery of contract debts 
claimed from the government of one country by the government of an- 
other country as being due to its nationals.” The undertaking, however, was 
not to be applicable “when the debtor State refuses or neglects to reply to 
an offer of arbitration, or, after accepting the offer, prevents any com- 
promis from being agreed on, or, after the arbitration, fails to submit to the 
award.” 

Strenuous efforts were made by a number of the delegations to the Hague 
Conference of 1907 to establish a truly permanent court side by side with the 
so-called Permanent Court of Arbitration. The theory had come to be widely 
held that disputes between states would be more readily disposed of if a 
truly permanent judicial tribunal were established. Such a tribunal, sitting 
continuously and possessed of “a sense of judicial responsibility,” would 
further the development of international law by building up a sys tem of inter- 
national jurisprudence in the form of precedents having the force of law. The 
establishment of a permanent court would, it was said, tend to promote the 
pacific settlement of international disputes by ensuring, in cases where legal 
rights were at issue, a decision on the basis of law rather than one on the 

s® Ibid., Art. 38. 

Hague Conventions, p. 27. 

Ibid., p. 89. For the relation of the convention to the problem of the responsibility of 
the state for the protection of aliens, see above, p. 296. 
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basis of compromise, to which arbitration courts were naturally inelineil.''" 
The court proposed was to be “freely and easily accessible, composed of 
judges representing the various judicial systems of the world, and capable of 
ensuring continuity in arbitral jurisprudence.” Tt was not to displace the 
arbitration tribunals already provided for but to supplement arbitration by 
what had come to be known as “judicial settlement.” 

The establishment of an international court presented two distinct difficul- 
ties. The first was that of deciding upon the composition of the court. A court 
of some forty-five judges, one judge appointed by each of the individual 
states members of the community of nations, was obviously too unwieldy to 
be practicable. A smaller court, it was thought by certain delegates, must 
necessarily favor the larger as against the smaller states. In consequence of 
the sharp division of opinion upon this point it was found impossible to reach 
a satisfactory compromise."' The conference therefore adopted a “Draft 
Convention Relative to the Creation of a Judicial Arbitration Court,” in 
which the organization and procedure of the new court were prescribed in 
detail, but no mention was made of the selection of the judges. In general the 
judges were to be “chosen from persons of the highest moral reputation, and 
all fulfilling conditions qualifying them, in their respective countries, to 
occupy high legal posts, or to be jurists of recognized competence in matters 
of international law.” In the Final Act of the conference a formal voeu or 
wish was expressed in which the conference called the attention of the signa- 
tory powers to the advisability of adopting the annexed draft convention for 
the creation of the Judicial Arbitration Court and of bringing it into force 
as soon as an agreement had been reached respecting the selection of the 
judges of the court.'”* 

In addition to the proposed Judicial Arbitration Court the Second Hague 
Conference created an International Prize Court for the settlement by a 
permanent tribunal of the special class of disputes growing out of tlie capture 
of merchant ships and cargoes by belligerents in time of war.'* Botli in its 
organization and in its jurisdiction this court marked a significant advance 
toward the establishment of international judicial tribunals. The problem of 
the composition of the court, presenting difficulties similar to those which 
defeated the creation of the Judicial Arbitration Court, was solved by grant- 

°"The arguments in favor of "judicial settlement,” both those presented to the confer- 
ence and those subsequently advanced by the chief proponents of that procedure, may be 
found in J, B. Scott, An International Court of Jtislice; The Status of the International 
Cowt of Justice; The Hague Peace Conferences, I, Chap. IX; H. Wehberg, The Problem 
of an International Court of Jtistice. 

Article I of the Draft Convention Relative to the Creation of a Judicial Arbitration 
Court. Hague Conventions, p. 31. 

01 For a discussion of the various compromise plans proposed by the advocates of the 
court, see Higgins, Hague Peace Conferences, 514 ff.; Scott Hagtte Peace Conferences of 
iSpp and igoy, I, 437 ff. The Brazilian jurist, Ruy Barbosa, was doubtless the most distin- 
guished opponent of any violation of the principle of the equality of states in the selection 
of the judges of the court. See Wehberg, op. cit., 185 fl.; Scott, Reports to the Hague Con- 
ferences, 288. 

Draft Convention, Article 2. 

Hague Conventions, 28. 

“■i Ibid., 188. Convention (XII) Relative to the Creation of an International Prize Court. 
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ing lo the great powers a permanent representation on the trilnimil iinci to 
the smaller powers a periodic representation, based upon a system of rotation 
■which gave longer terms in proportion to the political rank of the state."'' 
In respect to jurisdiction, the court was given the authority to hear cases on 
appeal from the national courts, whether brought by neutral states themselves 
or by neutral individuals. While the convention establishing the court was 
signed by a large majority of the powers assembled at the conference, subject 
in certain cases to reservations, it was not ratified by the respective states, 
chiefly on the ground that before the court could function satisfactorily it 
was necessary to formulate an adequate body of maritime law. 

Following the second Hague Conference individual governments and jurists 
continued their efforts to define the obligation to arbitrate more specifically 
and to widen the scope of the controversies to which it might be applicable. 
The Root Treaties of 1908, concluded between the United States and a dozen 
other powers singly,"" were typical in providing for the arbitration of “differ- 
ences which may arise of a legal nature or relating to the interpretation of 
treaties . . . provided, nevertheless, that they do not affect the vital interests, 
the independence, or the honor of the two contracting states, and do not 
concern the interests of third parties.” But while these treaties marked a step 
forward, they contained the serious defect that the cases covered by the 
proviso were the very ones which experience had shown were likely to lead to 
serious controversy."^ 

In 1911 an effort was made by the United States to draw a more logical 
distinction between disputes which might and otliers which might not be 
submitted to arbitration. Treaties, known as the Taft-Knox Treaties, were 
negotiated in which the phrase “differences ... of a legal nature” in the 
treaties of 1908 was replaced by “differences. . . which are justiciable in their 
nature,” these being defined to be, differences “susceptible of decision by the 
application of the principles of law or equity.” At the same time the proviso 
of the treaties of 1908 was omitted. Moreover, the obligation to arbitrate was 
greatly strengthened by a pro-vision to the effect that, should the parties 
disagree as to whether a particular difference was justiciable within the terms 
of the treaty, the question should be submitted to the impartial decision of a 


““See table annexed lo Article 15: Distribution of Judges and Deputy Judges by Coun- 
tries for Each Year of the Period of Six Years. 

See, for example, the treaty between the United States and Gieat Britain. Treaties and 
Conventions, 1 , 814. For a study of the background of these treaties, and of the part played 
by the preliminary agreement (comfiromis) in relation to the actual submission of a con- 
troversy to arbitration, see Arbitration and the United States, World Peace Foundation 
Pamphlets, Vol. IX, Nos. 6-1, p. 513. 

The distinction between "legal” and “political” disputes fills a large place in the 
literature of international law. With it is associated the question of the scope of the possible 
competence of international courts as against methods of settlement by mediation and con- 
ciliation and, later, by reference to the Council of the League of Nations and the Security 
Coundl of the United Nations. The subject is exhaustively treated in Lauterpacht, The 
Function of Law in the International Community, where the argument is made that inter- 
national law is a “complete” system covering the whole field of the rights and duties of 
states. 

«« For the text of the treaty with Great Britain, see Am. Journal, Vol. s (1911) , Supp. 
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joint high commission of inquiry. This paragraph was stricken out by the 
United States Senate, and the treaties were amended in other respects, with 
the result that the President refused ratification on his part.®” 

Conspicuous among the treaties of the first decade of the twentieth century 
making provision for arbitration in more comprehensive form than the 
British-French Treaty of 1903 or the Root Treaties of 1908, was the Argen- 
tine-Chilean Treaty of 1902, by which the contracting parties bound them- 
selves to submit to arbitration “all controversies between them, of whatever 
nature they may be, or from whatever cause they may have arisen, except 
when they affect the principles of the Constitution of either country, and 
provided that no other settlement is possible by direct negotiations.” 
Similar in character was the treaty between Argentina and Brazil of Sep- 
tember 7, 1905.^^ 

A marked advance in the development of procedures of pacific settlement 
was made in the negotiation by the United States in 1913-1914 of the group 
of treaties designated as Treaties for the Advancement of Peace.'^^ These 
treaties must be read in the light of the failure of the United States to 
negotiate a satisfactory arbitration treaty which would not leave a loophole 
of escape from the obligation by making it impossible to conclude the neces- 
sary com pro-mis which must precede the submission of a particular dispute to 
arbitration, or which would not exclude from tlie obligation the very disputes 
about which serious controversies were likely to arise. Subject to variations 
in phrasing, the treaties provided that: “The High Contracting Parties agree 
that all disputes between them, of every nature whatsoever, other than dis- 
putes the settlement of which is provided for and in fact achieved under 
existing agreements between the High Contracting Parties, shall, when diplo- 
matic methods of adjustment have failed, be referred for investigation and 
report to a permanent International Commission, to bo constituted in the 
manner prescribed in the next succeeding article; and they agree not to 
declare war or begin hostilities during such investigation and before the report 
is submitted.” By comparison with the arbitration treaties of the period, 
these treaties, popularly known as “Cooling-off Treaties” because of their 
provision for delay in the resort to war, were more comprehensive in scope, 
making no exception of questions affecting honor or vital interests or of non- 
justiciable disputes, but at the same time not imposing an obligation to abide 
by the report of the commission. The principle underlying their adoption was 
that, if it was impossible to secure an unlimited agreement to accept the bind- 
ing award of an arbitral tribunal, there was nothing to prevent an unlimited 

““ See Arbilralion and the United States, 524 fi., where the attitude of the Senate toward 
the proposal to submit the decision of the justiciability of a dispute to an international 
commission is set forth. 

’’0 For the text of the treaty between Chile and Argentina, see Am, Journal, Vol. 1 
(1907), Supp., aga. 

For the text, see Accioly, Ados internacionaes vigentes no Brasil, 2d cd,, II, p. 19. 

For the texts of the principal treaties, see Scott, Treaties for the Advancement of Peace. 
Secretary of State, William Jennings Bryan, is accredited as the author of the treaties. 
Hence the designation, “The Bryan Treaties.” 

Article I. 
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agreement at least to consider the report oi an impartial body upon all aspects 
of the case, involving both law and facts alike.'^‘ 

In contrast with the Hague commissions of inquiry, the commissions under 
the Treaties for the Advancement of Peace were permanent rather than 
temporary, and they were given jurisdiction not only over the facts of the 
case but over the whole question submitted. 

In the formulation of the Covenant of the League of Nations the effort was 
made to bring together the various procedures of pacific settlement so as to 
form a legal basis for the system of collective security. The established pro- 
cedure of good offices and mediation was extended so as to give to every 
member of the League “the friendly right” to bring to the attention of the 
Assembly or of the Council “any circumstance whatever” affecting interna- 
tional relations which might threaten to disturb the peace or the good 
understanding between nations upon which peace depended.'^® At the same 
time the broad principle of the collective responsibility of the League for the 
maintenance of peace was set forth in the provision that “any war, or threat 
of war, whether immediately affecting any of the Members of the League or 
not, is hereby declared to be a matter of concern to the whole League, and 
the League shall take any action that may be deemed wise and effectual to 
safeguard the peace of nations.” 

The Covenant then pledged the members of the League, in the event of a 
dispute arising between them, to submit the matter either to arbitration or 
to inquiry by the Council.^’ The succeeding article stipulated that matters 
suitable for submission to arbitration should be so submitted, and it enum- 
erated as such disputes involving the interpretation of a treaty, questions of 
international law, questions of fact bearing upon the breach of an interna- 
tional obligation, or the reparation to be made for such breach.’® The 
obligation created by Articles 12 and 13, therefore, did not go beyond the 
recognition of a general principle; but in the event that a particular dispute 
was not submitted to arbitration it was agreed that it would be submitted 
to inquiry by the Council. This procedure of inquiry by the Council was 
adapted from that of the Treaties for the Advancement of Peace, and it 
became the central part of the machinery of the Covenant for the settlement 
of disputes. Provision was made that, whichever procedure was resorted to, 
the members of the League would in no case resort to war until three months 
after the award by the arbitrators or the report by the Council. Detailed 
rules were laid down to be followed in the event that the alternative of sub- 
mission of the dispute to the Council was chosen,’® The Council was given 

74 For a discussion of the purpose and scope of the treaties, see Scott, op. cit.. Introduc- 
tion; Am. Jownal, Voi. 10 (1916), 882-892. 

”• Article ii, no. 2. See Appendix A. 

Article ii, no. i. This aiticle was the subject of much discussion, and it was claimed 
by a number of jurists that for all pracdcal purposes it closed the gap left in Article ij. 

” Article la. By a later amendment to the Covenant “judicial settlement” was included 
as an alternative to arbitration. Sec Appendix A. 

78 Article I,-!. 

78 Article ij. 
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general authority to effect a settlement, so that its function was not limited 
to findings of fact. If its report was unanimous, not including the vote of the 
parties to the dispute, the members of tlie League agreed not to go to war 
with a state which complied with the recommendations of the report. If the 
report was not unanimous, the members reserved the right to lake such action 
as they might consider necessary for the maintenance of right and justice. 
Finally, the dispute might be referred from the Council to tlie Assembly, 
whether upon motion of the Council itself or of either party to the dispute, 
in which case the obligation arising from a unanimous report of the Council 
was made dependent upon a report concurred in by the representatives of the 
states that were members of the Council, together with a majority of the other 
members of the League.®" 

In addition to making provision for the more effective operation of the 
existing procedures of pacific settlement the Covenant of the League of 
Nations called upon the Council to “formulate and submit to the members of 
the League for adoption, plans for the establishment of a Permanent Court of 
International Justice.” In pursuance of this agreement an Advisory Com- 
mittee of Jurists met at The Hague in June, 1920, and drew up a Draft 
Scheme for the Institution of the Permanent Court of International Justice.®* 
When presented to the Council and the Assembly of the League of Nations, 
the draft scheme was amended upon a number of points, particularly in 
respect to a provision culling for compulsory arbitration within a prescribed 
field. This provision was rephrased in the form of a conditional obligation 
calling for separate acceptance through the means of an “Optional Clause,” 
so that states might be free to accept or not to accept the particular obliga- 
tion. The draft as amended was finally approved by the Assembly on Decem- 
ber 13, 1920, and was attached in the form of a “Statute” to the protocol of 
signature signed December 16, 1920. By December 3, 1942, the protocol had 
been ratified by fifty-one states, including all of the larger states except the 
United States.®* A number of amendments to the Statute were made in 1929, 
being embodied in a new protocol submitted to the members for ratification.®" 

Under the statute of 1920 the Court consisted of fifteen members: eleven 
judges and four deputy judges. One of the amendments of 1929 abolished the 


80 The ‘gap” or “gaps” in Article ij consisted in the right of membeis, in the event of 
the failure of the Council to agree upon a unanimous report, to “take such action as they 
shall consider necesshiy for the maintenance of right and justice.” The obligation not to go 
to wai with a state which complied with the recommendations of the report held only if 
the report was unanimously agreed to by the members of the Council excluding the members 
parties to the dispute. For critical comment upon this function of the League oi Nations, 
see Kelsen, Law and Peace, 151 S. 

_ ®i ArUclc 14. An exhaustive study of the organization, procedure, jurisdiction, and activi- 
ties of the court may be found in Hudson, The Permanent Court of International Jitstice, 
also, J. Hostie, “The Statute of the Permanent Court of International Jus- 
Uce, Am. Journal, Vol. 38 (1944), 407; Fachiri, The Permanent Court of International 


®8 For the text of the draft scheme, see Am. Journal, Vol. 14 (1920), Supp,, 371 
Technically, the Additional Protocol relating to the Optional Clause. 

in Hudson, The Permanent Court of International Justice, toso-ioai. 
p. 666. For the text of the statute, as revised, see ibid., 66q, 

8® Ibid., 668. ^ 
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deputy judges and raised the number of ordinary judges to fifteen. Members 
of the Court were placed in nomination by the national groups in the older 
Court of Arbitration organized by tlie Hague Conventions of 1899 and 1907. 
The individual qualifications of the members related to their moral character 
and juristic ability and excluded reference to their nationality, while a general 
qualification of the Court as a whole was that it should “represent the main 
forms of civilization and the principal legal systems of the world." When 
nominated the members were elected by concurrent action of the Council and 
the Assembly of the League sitting separately, provision being made for the 
event of a deadlock. The Statute further made provision for the appointment 
by the contesting parties in a particular case of judges of their own national- 
ity if there were none already upon the bench. 

The jurisdiction of the Court was of two kinds: general, based upon the 
Statute, and special, derived from treaties and conventions to which particular 
states were parties.®^ The general jurisdiction of the court was limited to 
"cases which the parties refer to it,” so that it was possible for a state to be 
a party to the protocol without being under any legal obligation to submit its 
controversies to the Court. This general jurisdiction was supplemented by an 
optional compulsory jurisdiction, contained in the so-called “Optional 
Clause,” which was conferred upon the Court by the signature of a separate 
protocol.®® This jurisdiction covered four classes of “legal disputes,” concern- 
ing (i) the interpretation of a treaty, (2) questions of international law, 
(3) the existence of facts involving a breach of an international obligation, 
and (4) the reparation to be made for a breach of an International obligation. 
The Court itself decided whether a particular dispute fell within one of the 
four classes covered by the Optional Clause. In addition to the jurisdiction of 
the Court based upon the Statute, there was a special jurisdiction, actually 
far wider than the general jurisdiction, conferred by separate treaties and 
conventions, bilateral and multilateral. Some of these treaties and conventions 
were arbitration treaties proper, in which the parties conferred a specified 
jurisdiction upon the Court; others, such as the Versailles treaty, the man- 
dates and minorities treaties, and the labor, communications, and transit 
treaties, related to extraneous matters but contained “arbitration clauses” in 
accordance with which the parties agreed that any disputes arising in connec- 
tion with the execution of the treaty should be submitted to the Permanent 
Court for adjudication.*® 

In addition to the jurisdiction of the Court to render decisions which were 
“final and without apped,” the Court, responding to the terms of Article 14 
of the Covenant of the League of Nations, introduced into its Rules of Court 

Statute, Artide 9. Sec Hudson, International Tribunals, Oiap, HI, 

*’ The subject is exhaustively treated in Hudson, The Permanent Court of International 
Justice, igzo-ip42. Part IV. 

S8 The separate protocol had been signed, up to December 3, 1943, by forty-four states. 
See Hudson, op. cit., 703. 

8“ Op. cit. Chap, 20, “Jurisdiction under Special Agreements and under Tieaties in Force.” 
See also S. B. Jacoby, "Some Aspects of the Jurisdiction of the Peimanent Couit of Inter- 
national Justice,” Am. Journal, Vol. 30 (1936), 233. 
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a procedure to be followed when advisory opinions might be asked for by the 
Council or the Assembly of the League. This procedure was later incorporated 
into the Statute in the form of an amendment.”" In general the pi’ocedure 
paralleled that followed when judgments were rendered between two contest- 
ing parties.”’^ While advisory opinions had no binding force and left the 
Council or the Assembly free to come to an independent decision, as a matter 
of practice the Council (the only body to request an advisory opinion) 
appeared to regard the advisory opinion as definitely settling those legal 
aspects of the dispute submitted to the Court.®” 

The relation of the Court to the League of Nations was somewhat involved. 
The Protocol of Signature was signed and ratified as a separate treaty, so that 
the rights and obligations of membership in the Court were independent of 
membership in the League. The judges of the Court were elected by the 
Council and Assembly of the League, but when elected they exercised their 
functions independently of any control by the League, not being removable 
by the League nor under obligation to enforce decisions of the League. The 
salaries of the judges were fixed by the League, subject to the condition that 
they might not be decreased during the period of a judge’s appointment. The 
budget of the Court was part of the budget of the League and subject to 
control by the Assembly of the League. The Court was open ns of right only 
to members of the League and to states mentioned in the Annex of the 
Covenant of the League. Moreover Uie Court might give advisory opinions 
upon disputes or questions referred to it by the Council or the Assembly of 
the League.®" 

In 1923 the President of the United States requested the Senate to give its 
advice and consent to the ratification of the Protocol of the Court and sug- 
gested several reservations to meet the peculiar situation of the United States. 
The action of the Senate was delayed until January 27, 1926, at which lime 
a resolution was passed giving the advice and consent of the Senate to the 
Protocol subject to five reservations.®* The reservations were to the effect 


®° New Articles, 65-68. 

In the much-discussed Eastern Carelia case (Series B, No. 5), the Court established 
the precedent that it would not rule upon a question submitted to it by the Council when 
one of the parties (Russia) had repudiated the jurisdiction of the Court and refused to put 
in an appearance before it. Hudson, Cases, 1218. 

as gee Fachiri, op. cit., 80 ff. On the general subject of advisory opinions, see Hudson, 
The Permanent Cowt of International Justice, ig2o-ig4a, Chap, as ; A. D, McNair, “The 
Council’s Request for an Advisory Opinion," British Year Book, VII (1926), i; L. M. 
Goodrich, “The Nature of the Advisory Opinions of the Permanent Court of International 
Justice,” Am. Journal, Vol. 32 (1938), 738. 

Whether this intimate relation between the Court and the League made the Court “a 
League Court,” as opponents of the accession of the United States maintained, was a matter 
of words. The Court was clearly planned to function in cooperation with the League, and 
the machinery of the League was used to facilitate the election of the Court and the por- 
formance of its functions. Sec Fachiri, op. cit.. Chap. VH. 

The literature with respect to tie reservations entered by the Senate in its resolution 
of January 27 is extensive. See, in particular, Fleming, The United States and the World 
Court; M. 0 . Hudson, “The American Reservations and the Permanent Court of Inter- 
national Justice,” Am. Journal, Vol. 22 (192S), 776; Q. Wright, “The United States and the 
Permanent Court of International Justice,” iSid., VoL ai (1927), 1; Hudson, The Perma- 
nent Court of International Justice, igeo-ig4a, pp. ai8 ff. 
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(i) that the adherence of the United States to the Court should not be taken 
to involve any legal relation to the League of Nations or to the Treaty of 
Versailles; (2) that the United States should participate upon equal terms in 
the election of judges; (3) that the United States should pay a fair share of 
the expenses of the Court; (4.) that the United States should be allowed to 
withdraw from the Court upon due notice given; and (s) that advisory 
opinions should be rendered publicly after public hearing and opportunity 
for hearing given to the parties concerned; and that the Court should not, 
without the consent of the United States, “entertain any request for an 
advisory opinion touching any dispute or question in which the United States 
has or claims an interest.” 

A conference of the signatories of the Protocol was held in September, 
1926, to consider the effect of the reservations proposed by the United States, 
and a statement was drawn up suggesting a way in which certain objections 
which some of the signatories had to the second half of the fifth reservation 
might be overcome; but no action in reply was taken by the United States. 
In 1929 a committee of Jurists appointed by the Council of the League drew 
up a draft protocol containing a plan, known as the “Root formula,” by 
which an agreement might be reached between the United States and the 
signatory states.”® This plan appeared to accept the reservations of the 
United States in principle, but it proposed a procedure by which they might 
be made to work without impeding the resort to advisory opinions which 
were believed to be a useful function of the Court. At the same time the 
Statute of the Court was amended so as to incorporate the conditions fixed 
by the United States in respect to publicity of advisory opinions and the hear- 
ing to be accorded to the states concerned. On December 9, 1929, the United 
States signed the three protocols covering respectively the original Statute, 
the amendments, and the terms of adherence of the United States. Ratifica- 
tion was never effected.®^ 

The decade following the establishment of the League of Nations and of 
the Permanent Court was marked on the one hand by the negotiation of 
numerous treaties, bipartite and multipartite, having as their purpose to 
strengthen the obligation of pacific settlement which had come to be regarded 
as the primary condition of the jupcess of the League. The obligation of 
submitting disputes to inquiry by the Council, which the Covenant prescribed 
as the alternative to arbitration, gave a new impulse to what came to be 
known as the procedure of “conciliation,” which might be defined as the 
submission of disputes to a previously constituted commission, enjoying the 
confidence of the slates in controversy, whose duty it was to examine all 
aspects of the dispute and to submit to the parties a solution based upon 

"S For the text of the statement, see Am. Jowtial, Vol. 21 (1927), Supp. i. The reserva- 
tion amounted to a light of veto without othei responsibility in the matter. 

OB See Jessup, “The United States and the World Court,” World Peace Foundation Pam- 
phlets, XII (1929), No. 4; Hudson, op. cit., 323 fi. 

•*' On January 29, 193S1 th® Senate voted 52 to 32 in favor of giving its consent, but 
the necessary two-thirds majority was lacking. 
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equity and mutual concession which they were free to accept or lo reject."^ 

In 1922 the Assembly of the League recommended to its members the conclu- 
sion of these bilateral treaties, setting up special commissions to which 
disputes might first be submitted rather than immediately to the Council."" 

Thus the Council wotfld be relieved of the heavy burden of hearing a mul- 
tiplicity of minor controversies, and the parties themselves would come to 
dispose of disputes which, if given publicity, might become more acute. 

Side by side with these bipartite treaties were others of a multipartite L, The 
character looking more immediately to the development of the procedures aitonatlve 
laid down in the Covenant of the League. This “centripetal” tendency, as it 
was called in contrast to the centrifugal tendency of bipartite treaties, found the “gips” 
expression in the unratified Geneva Protocol of 1924, which sought to close cov'enant 
the “gaps” in Article 15 of the Covenant and to make resort to peaceful 
methods obligatory not only as an initial step but as a final settlement of the 
dispute.^"" Alternative procedures of peaceful settlement were enumerated, 
offering to the parties in controversy the option of one or other procedure 
according to the character of the dispute, but in the end making conciliation 
obligatory. The failure of the Geneva Protocol led to the conclusion of the 
Locarno Treaties of 1925, by which it was hoped that peace might be secured 
in the storm-center of Europe.’'"' Conventions between Germany on the one 
hand and France, Belgium, Czechoslovakia, and Poland on the other called 
upon the parlies to arbitrate or to submit to judicial settlement disputes “as 
to their respective rights,” that is, disputes of a “justiciable character,” and 
to submit at their option those same disputes and all other disputes to a 
Permanent Conciliation Commission constituted in advance. The Locarno 
Treaties were followed by the important General Act, which was adopted by 
the Assembly of the League of Nations in 1928 and submitted to the indi- 
vidual states for ratification. The Act was divided into four chapters, the 
first dealing with conciliation and the second, third, and fourth dealing 
respectively with judicial settlement, arbitration, and general provisions 
covering forms of adherence to the act and reservations. Even the General ■ 

Act, however, did not completely dose the “gap” left in Article 15 of the 
Covenant.'"" 

09 On the subject of conciliation, see Vuican, 'Za Concilialion dans le droit international 
actuel; Efremoli, Les Traites internationaux de conciliation; C. C. Hyde, “The Place of 
Commissions of Inquiry and Conciliation Treaties in the Peaceful Settlement of Interna- 
tional Disputes,” British Year Booh, X (1929), 96; N. L. Hill, “International Commisions 
of Inquiry and Conciliation,” International Conciliation, No. 278, March, 1932. 

00 L. of N., Records of the Third Assembly, Plenary Meetings, p. 199. For the texts ol 
these treaties and an analysis of their content, see Habi^t, Post-War Treaties for the Pacific 
Settlement of International Disputes. 

100 On the subject of the Geneva Protocol, see Miller, Tlte Geneva Protocol; H. Wehberg, 

“Le Protocole de Geneve,” Recueil des Cours, Vol, 7 (1925 — II), J. 

101 For the texts of the treaties, see L. of N. Treaty Series, LIV; Am. Journal, Vol. 20 
(1926), Supp., 21 ff, On the important part played temporarily by the Locarno Treaties 
in strengthening the system of collective security, see Steed, The British Empire and 
Locarno; BeneS, Les Accords de Locarno; de Visscher, La Paix de Locarno au point de vue 
de droit international. 

i“2 For the text of the General Act, see Am. Journal, Vol, 25 (1931), Supp. 204; Hudson, 
International Legislation, IV, 2529. 
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Outside the circle of the League of Nations an important step was taken 
in strengthening the obligation to have recourse to peaceful procedures of 
settlement by the signature on August 27, 1928, of the Pact of Paris, tech- 
nically known as the Treaty for the Renunciation of War, and popularly 
known as the Kellogg-Briand Pact.^"® This agreement had its immediate 
origin in a proposal of the French Foreign Minister, M. Briand, that France 
and the United States should make a solemn renunciation of war as an 
instrument of policy between the two nations. Secretary Kellogg made a 
counter-proposal that the two countries should broaden the agreement and 
seek general approval for it. The result was that the Pact was signed by the 
representatives of fifteen states, while other independent states were invited 
to adhere to it. Ultimately ratified by sixty-five states, the Pact of Paris, in 
spite of the vagueness of its terms, became the basis of numerous other agree- 
ments and declarations looking to the maintenance of the general peace.^®^ 
By Article I of the Pact the contracting parlies solemnly declared in the 
name of tlieir respective peoples that “they condemn recourse to war for the 
solution of international controversies, and renounce it as an instrument of 
national policy in their relations with one another.” By Article II they agreed 
“that the settlement or solution of all disputes or conflicts of whatever nature 
or of whatever origin they may be, which may arise among them, shall never 
be sought except by pacific means.” 

Neither the “outlawry” of war, which Article I sought to proclaim, nor the 
comprehensive agreement of pacific settlement set forth in Article II were as 
obligatory as they appeared to be at first reading. In an exchange of identic 
notes the right of self-defense had been reserved in broad terms; while the 
obligation of pacific settlement was formulated not in concrete terms calling 
for recourse to specific procedures, but merely in the negative form of not 
seeking a solution except by pacific means. Nevertheless the Pact soon ac- 
quired an authority far in excess of its legal force, and its terms entered into 
one agreement after another during the following decade.^®® 

Paralleling the development of procedures of pacific settlement in the 
broader field of the international community as a whole was the succession 
of agreements made by the American states within their regional group. In 
1923, at the Fifth International Conference of American States held at San- 


loj For the text of the Pact of Paris, see Appendix B. 

The Pact was the subject of wide discussion, both legal and political. The literature is 
extensive. See, in particular. Miller, The Peace Pact of Paris; Shotwell (who played an 
active part in the initiation of the Pact), War as an Instrument of National Policy; Weh- 
berg, The Outlawry of War. Sec also Department of State pubheation (No. 468), Treaty 
for the Renmaation of War, containing text of the treaty, notes exchanged, instruments 
of ratification and of adherence. 

les Department of State publication, op cit., s 5 fi. See above, p. 234. 

100 In view of the diamatic effect of the Pact of Paris upon public opinion and the hopes 
that came to center around it for the maintenance of peace, efforts were made at Geneva 
to amend the Covenant of the League of Nations so as to bring it into harmony with the 
Pact. A committee was appointed to consider the proposed amendments, largely directed 
toward closing the ‘‘gaps’’ in Articles 12, 13 and ij of the Covenant. The amendments were 
not adopted by the Assembly. See loth Assembly, Plenaiy Meetings, 168; 12th Assembly, 
PI. 111-H4; C. P. Anderson, edit. Am. Journal, Vol. 27 (1933), loj. 
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tiago, the Treaty to Avoid or Prevent Conflicts between the American Slates, 
known as the Gondra Treaty,’-'” was adopted, in accordance with which all 
controversies of whatever character not settled by diplomatic negotiation or 
by submission to arbitration were to be submitted for investigation and report 
to a Commission of Inquiry, consisting of five members, to be convoked at 
the time one or other of the parties in controversy might desire to do so. The 
investigations of the Commission might extend to questions of law as well as 
questions of fact; but no provision was made for including in the report of 
the Commission suggestions for a just and equitable settlement of the dispute. 
This deficiency was made good by the General Convention of Inter-American 
Conciliation,’®® negotiated at Washington in 1929, in which the commissions 
of inquiry of the Gondra Treaty were given “conciliatory functions.” Inves- 
tigation and conciliation thus became parts of a single procedure. As was 
customary in conciliation treaties, the report of the Commission was not to 
have the character of a decision or of an arbitral award. 

In 1929, at the same Washington Conference, the General Treaty of Inter- 
American Arbitration was negotiated,’"® incorporating provisions of earlier 
bipartite agreements and of the Statute of the Permanent Court of Interna- 
tional Justice. By Article I, the contracting parties bound themselves to 
submit to arbitration all differences of an international character which had 
arisen or might arise between them “by virtue of a claim of right made by 
one against the other” and which were “juridical in their nature by reason of 
being susceptible of decision by the application of the principles of law.” The 
article then enumerated as “included among the questions of juridical charac- 
ter” the four classes of legal disputes covered by the Optional Clause of the 
Permanent Court of International Justice. Two groups of controversies were 
excepted from the stipulations of the treaty: “(a) Those which are within 
the domestic jurisdiction of any of the Parties to the dispute and are not 
controlled by international law; and (6) those which affect the interest or 
refer to the action of a State not a party to this treaty.” 

The Anti-War Treaty of Non-Aggression and Conciliation, signed on 
October 10, 1933,”® was a combination of various earlier agreements. 
Article I condemned wars of aggression and declared that the settlement of 
controversies of any kind should be effected “only by the pacific means 
which have the sanction of international law.” Succeeding articles proclaimed 
the doctrine of the non-recognition of territorial arrangements not obtained 
by pacific means and the principle of “a common and solidary attitude” of 
neutrality in relation to states failing to comply with the obligations of 

10? For the text of the treaty, see Int. Conferences of American States, 1889-1928, p 285. 
Antokoletz consideis the treaty less liberal than the Bryan Treaties, Tratado de Derecho 
Int, mblica, Vol. Ill, 34s. 

10s por th0 fgxl of the convention, see Int. Conferences, 1889-1928, p. 4SS- 

100 For tijg text of the treaty, see Int. Conferences, 1889-1928, p. 458. See D. P. Myers, 
“Acceptance of the General Treaty of Inter-American Arbitration,” Am. Journal, Vol. 30 

(1936)1 i1- 

”® For the text of the treaty, see Int. Conferences, 1933-1940, p. 496. Tlie treaty is also 
known by the name of the Argentine Foreign Minister, Saavedra Lamas. 
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pacific setUement. A unique feature of the treaty was the series of limitations 
that might be entered to the conciliation procedure, which were in sharp 
contrast with the all-comprehensive scope of the jurisdiction of the commis- 
sions provided for in the Gondra Treaty."^ 
flic Three years later, at the Conference at Buenos Aires in 1936, an effort was 

made to bring together the existing treaties of pacific settlement and to assist 
"■936 their fulfilment by correlating them with the new procedure of consultation 

adopted at the Conference. The procedure of consultation might, indeed, be 
considered as a form of conciliation, in that provision was made for resort 
to it when other methods of peaceful settlement failed. In the Convention for 
the Maintenance, Preservation and Reestahlishment of Peace, signed Decem- 
ber 23, 1936,^^® the American Republics, signatories of the Treaty of Paris 
of 1928 or of the Anti-War Treaty of 1933, pledged themselves, in the event 
of a threat to the peace, to consult together “for the purpose of finding and 
adopting methods of peaceful cooperation.” In the Treaty to CoBrdinate 
Existing Treaties it was agreed that the consultation and cooperation 
provided for in the other treaty should have as their object “to assist, through 
the tender of friendly good offices and of mediation, the fulfilment by the 
American Republics of existing obligations of pacific settlement." These 
obligations were described as “the alternative procedures of mediation, com- 
missions of inquiry, commissions of conciliation, tribunals of arbitration, and 
courts of justice.” 

«ood Two new procedures were created at the same conference. The Treaty on 

teiaUon Offices and Mediation introduced a simple and informal procedure 

analogous to what is known in private law as “settlemenl out of court." 
Provision was made for the designation in advance of a panel of American 
citizens of high character and juridical learning, from among whom a media- 
tor was to be chosen by mutual agreement of the parties. The mediator, 
when chosen, was to name the place where, under his chairmanship, duly 
authorized representatives of each of the parties were to meet in order to seek 
a peaceful and equitable solution of the controversy. No provision was made 
for a report by the mediator, and the proceedings were to be wholly con- 
fidential. The procedure would appear to be adapted to disputes which the 
parties in controversy might prefer to settle with the least possible publicity 
and formality.^ 


111 The Anti-War Treaty also changed the method of selecting the commissions of con- 
ciliation from that provided in the Gondra Treaty for the commissions of inquiry. But less 
than three months later the provisions of the Anti-War Treaty were superseded by the 
Additional Protocol to the General Convention of Inter-American Conciliation, Int, Confer- 
ences, 1933-1940, p. ISO. For editorial comment on the treaty, see P. C. Jessup, Am. Journal, 
Vol. 27 (1933), 109; Vol. 28 (1934)1 538. For the critical comments of the Inter-American 
Juridical Committee, see Recommendations and Reports, 94. 

’ll For the text of the convention, see Int. Conferences, 1933-1940, p. 188. For comment, 
see C. G, Fenwick, “The Inter-American Conference for the Maintenance of Peace,” Am. 
Journal, Vol. 31 (1937), aoi. 

11® Int. Conferences, 1933-194O1 P- 191- For comment, see Fenwick, op. cit., 211. 

11^ Int. Conferences, 1933-1940, p. 199. 

11 ' See Inter-American Juridical Committee, Recommendations and Reports, pp. 84, 88. 
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The Treaty on Uie Prevention of Controversies/’* signed at Huenos Aires 
in 1936, dealt rather with a problem of international administration than with 
a procedure of pacific settlement. Provision was made for the establishment 
of permanent bilateral mixed coinmissions, which were to be convoked at the 
request of either of the parties and were to meet alternatively in the capital 
cities of the two governments. The duty of the commissions was to study "the 
causes of future difficulties or controversies” with the object of eliminating 
them as far as possible, and to propose measures to promote “the clue and 
regular application of treaties” between the parties. Minutes were to be drawn 
up after each meeting and to be transmitted to the respective governments.”' 

The International Court of Justice came into existence with the ratification 
of the Charter of the United Nations. Article 92 of the Charter describes the 
new Court as “the principal juridical organ of the United Nations,” and 
states that the Court is to function in accordance with the annexed Statute 
“which is based upon the Statute of the Permanent Court of International 
Justice and forms an integral part of the present Charter.””* The Court 
consists of fifteen judges, elected by the General Assembly and the Security 
Council each acting independently of the other. The judges, as in the case of 
the Permanent Court, serve for terms of nine years, but instead of a full 
court being elected every nine years, one-third of the judges are elected every 
three years, thus assuring that the Court will have at all limes a two-thirds 
membership of judges familiar with pending cases and with the procedure of 
the court.”" The method of nominating judges follows the former statute 
without change.’*" 

The jurisdiction of the Court, like that of its predecessor, “comprises all 
cases which the parties refer to it and all matters specially provided for in the 
Charter of the United Nations or in treaties and conventions in force.”’ 
States parties to the Statute may at any time declare that they “recognize as 
compulsory ipso facto and without special agreement,” in relation to any 
other slate accepting the same obligation, the jurisdiction of the Court in all 
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tta For the text, see Inl. Conferences, 1933-1940, p. 197. For the comments of the Inter- 
American Juridical Committee, see op. cit., S6. 

At the Eighth International Conference of American States, held at Lima in 1938, a 
rejolution (XVII) was adopted calling attention to the fact that “the juridical measures 
to prevent war in America are scattered in numerous treaties, conventions, pacts, and 
declarations, which it is necessary to coordinate into an organized and haimonlous unified 
instrument.” In 1943 the Governing Board of the Fan Ameiican Union assigned the task 
to the Inter-Americcn Juridical Committee. The Committee thereupon prepared two drafts, 
the first coordinating the vaiious agreements without other changes than were necessaty to 
prevent conflicts in their provisions, the second coordinating the agreements with modifica- 
tions believed by the Committee to be an improvement of the existing machinery. For the 
texts of the two drafts and for comment explaining the documents, see Inter-American 
Juridical Committee, Recommendations and Reports, pp. 53 ff., 81 ff. See C. G. Fenwick, 
“The Coordination of Inter -American Peace Agreements,” Am. Journal, Vol. 38 (1944), 4. 
Resolution XXXIX of the Conference on Problems of War and Peace, held at Mexico 
City, 1943, called upon the Juridical Committee to prepare a draft of an "Inter-American 
Peace System,” bas^ upon the earlier drafts and upon other projects previously submitted. 
”* For the text of the Statute, see Appendix E. 

Article 13. 

120 Articles 3-7. 

’"1 Aiticle 36, no. i. 
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legal disputes concerning; (a) the interpretation of a treaty; (6) any ques- 
tion of international law; (c) the existence of any fact which, if established, 
would constitute a breach of an international obligation; (d) the nature or 
extent of the reparation to be made for the breach of an international obliga- 
tion.’ In view of the large number of acceptances of the Optional Clause of 
the Statute of the Permanent Court, provision was made that those which 
were still in force at the time would be regarded as acceptances of the same 
compulsory jurisdiction provided for in the new statute.’^® The law to be 
applied by the Court is set forth in identical terms with those of the former 
statute.’®'* 

The first elections to the International Court of Justice were held on 
February 6, 1946, and the Court held its first regular session on April 18, 
1946.’®® 

182 The text follows literally that of the Statute of the Permanent Court of Interna- 
tional Justice. Sec above, p. 322. 

123 Article 36,* no. 3. 

1 31 PrecedinR the establishment of the Court there was renewed discussion of the function 
of a court of justice in an international peace system. See H. Kelsen, “Compulsory Adjudica- 
tion of International Disputes,” Am. Journal, Vol. 37 (1943) , 397 ; and Peace Through Law, 
where the argument was made that an international court of comprehensive jurisdiction 
should be the center of the system; and compare E. Boi-chard, “The Place of Law and 
Courts in International Relations,” Am. Journal, Vol. 37 (1943), 46. 

13 ® See, on the Court in general. Department of State publication 2491, The International 
Court of Justice; Selected Documents Relating to the Drafting of the Statute. 



CHAPTER XXVII 


Forcible Procedure by Methods Falling Short of War 

Failing a resort by two contending states to one or other of the pacific 
methods of settlement available to them, international practice at the opening 
of the twentieth century recognized a number of methods by which a state 
might bring physical pressure to bear upon the opposing party without 
actually resorting to war. Since war itself was an admissible procedure, an 
alternative remedy, less drastic than war, was preferable where it could 
accomplish the same purpose. Obviously such a remedy, involving the use of 
force, could as a rule only be resorted to by stronger powers against weaker 
ones, the latter not being in a position to take up the challenge by a declara- 
tion of war. In general, the methods thus resorted to by stronger powers had 
little effect upon the interests of third states, so that the latter remained more 
or less indifferent spectators of the procedure, acquiescing in the results 
reached, except in the occasional case in which their own interests were 
directly affected. In consequence international law failed to develop any clear 
rules governing the use of these methods of coercion; and it is difficult at 
times to determine whether a particular method falls within one classification 
or another.^ 

With the adoption of the Charter of the United Nations forcible procedure 
by methods falling short of war came under the general condemnation of the 
use of force, so that it is to be anticipated that the use of these methods, 
like the procedure of war itself, will in due time be part of the history of 
international law.” A brief survey of them, however, is necessary to throw 
light upon a number of historical incidents that have left their mark upon 
the development of international law. 

Before resorting to one or other of the various forms of coercion it was 
common for governments to break off diplomatic relations with the offending 
state by recalling their public ministers resident at the foreign capital. This 
measure was not in itself a form of forcible procedure, since it was not 
intended to inflict injury upon the offending state, but rather to serve as a 
warning that the issue between the two states had reached a point where the 
injured party regarded normal diplomatic relations as no longer compatible 
with the conduct of the other state, and that sterner measures might possibly 
follow." Mexico broke relations with the United States following the occupa- 

^ On the general subject of measures short of war, see Hindmarsh, Force »« Peace, which 
sets forth, however, the law as of 1933. 

2 In the second edition of this treatise the author observed: “How far such procedure is 
now [1934J lawful in view of the obligations of peaceful settlement of disputes that have 
been assumed by most nations is questionable. It has not, however, disappcaied de facto." 
P 433 

‘‘This measuie, which assumes the pievious existence of noimal lelations between the 
two countiies, is not to be confused with the refusal to recognize the de jure character of a 
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tion of Vera Cruz in 1914. The United States broke relations with Gerniany 
following the resumption of submarine attacks upon merchant ships in 1917. 
The American Republics recommended to themselves the breaking of rela- 
tions with the three countries following the attack by Japan and the dec- 
larations of war by Germany and Italy upon the United States in 1941.* 
Although commonly associated with methods of coercion falling short of 
war, retorsion is not strictly speaking a measure of redress for legal injuries. 
It consists in retaliation where the acts complained of do not constitute a 
legal ground of offense but are rather in the nature of unfriendly acts done 
primarily in pursuance of legitimate state interests but indirectly hurtful to 
other states. The offense is therefore comparable to an act causing damntm 
sine injuria, a loss where no legal wrong has been done, in municipal law. 
Vattel cites the action of the elector of Saxony in enforcing the law of 
escheat only against the subjects of those provinces which subjected the 
Saxons to it.’ Resort to retorsion is chiefly had in connection with discrimina- 
tory tariffs, domestic legislation against aliens, port restrictions, depreciation 
of currency, and other national legislation not subject to international 
control.*’ The practice is still within the law, since it does not involve the use of 
force in the sense prohibited by the Charter of the United Nations. 

The modern procedure of reprisals is a relic of a primitive form of self-help 
between nations and between their respective citizens. The ancient Athenians 
were familiar with the practice of androlepsia {&vdQoX‘i]^>ia) , by which com- 
pensation for an offense committed upon the person of a citizen by a foreigner 
might be obtained by the seizure of the person of a fellow-countryman of 
the offender.’ During the Middle Ages merchants frequently resorted to the 
practice of obtaining, where necessary, redress for their losses by seizure of 
both the person and the property of foreigners whose national relationship to 
the offender made it seem equitable that they should make good his delin- 
quencies.® In time this practice came to be regulated by governments to the 
extent of issuing letters of marque and reprisal to the injured individual, 
who, armed with this official sanction, made capture of the property of 

particular government. Recognition once given is not regarded as susceptible of revocation. 
Hence the withdiawal of diplomatic relations does not affect the de jure character of the 
offending government. See above, pp. 17s ff. 

* See Hackworth, DigeU, VI, 148. The recommendation, however, was attended by con- 
ditions which made the actual fulfilment of the obligation less than certain. See below, 
p. 621. 

It should be observed that the mere withdrawal of an ambassador in protest against 
conditions in a foieign state is not equivalent to the withdiawal of diplomatic relations. 
See above, pp. 477 ff. 

0 Droit des gens, II, I 340. 

® While the tra^tional conception of retorsion is that of retaliation in kind, certain 
writeis include also within the terra othei foims of coercion, such as a display of force 01 
the actual use of force without a formal declaration of war. See Westlake, International 
Law, 2d ed., II, 6-1 1 ; more recently, Hyde, International Law, H, 5 588. 

’ See Phillipson, International Law and Cmtom of Ancient Greece and Rome, I, 361 ; 
Grotius, De Jure belli ac pads, Bk. HI, Chap. II, | 7. 

3 Walker, History, pp. iii, 167, t87; Westlake, International Law, 2d ed., II, p. 8; 
Yves de la Brifcre, "Evolution de la doctrine et de la pratique en mature de reprfisailles,” 
Reaieil des Cours, Vol. 22 (1928— II), 241. For the origin of the term “repiisal,” see Hyde, 
hiternational Law, II, S $8g, no, 4. 
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citizens of the stale which had wronged him or of fellnw-counlryinen of the 
individual wrong-doer. These reprisals were known as “special reprisals” and 
were, in effect, nothing more than private warfare legitimatized by the mu- 
nicipal law of the state." 

The procedure of special reprisals was abandoned during the course of the 
nineteenth century, and such reprisals as were practised were pul into effect 
by tlie state itself, acting either in its own interest or in that of its injured 
citizen. Moreover, the term came to be applied to any form of forcible redress 
by whicli a state, without resort to fonnal war, undertook to bring the offend- 
ing state to terms. Reprisals differed from retorsion in that they were gen- 
erally resorted to in consequence of alleged illegal acts on the part of the 
offending state and in that they were not limited to retaliation in kind but 
’ might take any form of coercion which the state believed to be effective to 
secure redress. In the Naulilaa case, involving reprisals by Germany against 
Portugal for the death of three German officers who were killed in Portuguese 
territory by members of a frontier post in Angola, the German-Portuguese 
Arbitration Tribunal laid emphasis upon the necessity of a preceding illegal 
action as a justification for reprisals, and not finding it in the Instant case the 
tribunal held Germany responsible for the damage done by way of reprisals.^" 
In principle, reprisals of the more drastic character were not to be distin- 
guished from acts of war. Their practical justification, however, lay in the 
fact that they afforded to the injured state a measure of immediate redress, 
and at the same time they avoided the necessity of creating a slate of hostili- 
ties which might result in consequences more serious than the offense in 
question would justify. In the case of Gray, Administrator v. United States,^^ 
the Court of Claims held that the reciprocal captures and other acts of hostil- 
ity between France and the United Slates from 1791 to 1800 did not con- 
stitute “public general war" but only “limited war, in its nature similar to a 
prolonged series of reprisals.” It would appear that reprisals, unlike war, 
could not be carried so far as to affect the rights of third states. The state 
seeking redress might indeed declare war; but if it refrained from doing so 
it could not treat third states as neutrals in respect to commerce with Ure 
offending state.^" 

“ The Constitution of the United States recognizes the existence of the custom by enu- 
merating among the powers of Congress that of issuing lettcis of marque and reprisal. 
Art. I, Sec. 8, par. ii. There appears to be “no example in the history of the United Stales 
of authority for special reprisals.” Moore, Digest, VU, 122. 

The tribunal discussed at length the nature and scope of reprisals, observing: “Repiisals 
are acts of self-help of the injured state, acts in retaliation for unredressed acts contrary 
to international law on the part of the offending state. In consequence of such measures, 
the observation [observance! of this or that rule of international law is temporarily sus- 
pended. They are limited by considerations of humanity and the rules of good faith.” 
Quoted by Schwarzenberger, Int. Law, Vol. I, p. 243. For a summary of the case see 
Annual Digest, 1927-1928, p. 526. 

21 Court of Claims, 340 (1886}. Fenwick, Cases, 653. 

’■2 See, on this point, Westlake, Collected Papers, p. 590, “Reprisals and War.” For the 
past practice of the United States, see Moore, Digest, VII, § 1096 1 Hyde, International Law, 
§§ S90. S9I. 

A unique form of reprisals, not coming with the traditional classification, was pul into 
effect by the Government of Brazil when neutral Brazilian vessels were attacked by German 
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WiQi the disappearance of special reprisals by the beginning of the nine- 
teenth century, a form of general reprisals frequently resorted to by states 
was that of laying an embargo upon all vessels of the offending state lhat 
happened at the time to be in the ports of the state seeking redress. This was 
not the same as the embargo formerly placed upon ships of the enemy in 
port at the outbreak of hostilities, which was, in law as in fact, an act of 
war.^® Embargo by way of reprisal did not contemplate confiscation, except 
in the event that redress for the injuries suffered should be finally refused. 
In the case of the Boedes Lust,^* decided in 1803, it was stated by the court 
that a seizure of Dutch property under the embargo of 1803 was “at first 
equivocal; and if the matter in dispute had terminated in reconciliation, the 
seizure would have been converted into a mere civil embargo, and so term- 
inated. ... On the contrary, if the transaction ended in hostility, the retro- 
active effect is exactly the other way.” In 1807 the Congress of the United 
States, confronted with illegal seizures of merchant vessels by both Great 
Britain and France, established a general embargo on all shipping, foreign 
and domestic, in the ports of the United States, making exception in favor of 
the departure of foreign ships in ballast.*® In general, reprisals by means of 
embargo were rarely resorted to after the invention of more direct means of 
communication between states made it possible to obtain more prompt redress 
or a more definite statement of policy from the offending state. 

The practice of laying an embargo upon vessels of the offending state was 
at times accompanied by the seizure of such vessels on the high seas as were 
encountered by the armed drips of the state demanding redress. In the case 
of the reprisals of Great Britain against the Two Sicilies in 1839, undertaken 
on account of the alleged violation of treaty rights, an embargo was laid upon 
ships flying the flag of the offending state, and at the same time orders were 
given to the British navy to seize all Neapolitan and- Sicilian ships which 
might be met with in their national waters. Upon grant by the Two Sicilies of 
redress, the vessels under detention were restored to their owners.*” As late 
as 1908 Holland put into effect reprisals against Venezuela for the seizure of 
certain Dutch vessels and for the dismissal of the Dutch minister by the 
capture of two, public vessels of the latter country. The vessels were released 
when a new president of Venezuela made redress.” 

waiships in the Mediterranean and along the coasts of Brazil resulting in loss of life and 
property in flagrant violation of international law. The Brazilian Government held that 
while the responsibility lay with the German armed forces, the fact that an alliance existed 
between Germany and Japan and Italy made these two powers parties to the aggression. 
Acting, then, upon the principle that in modern war the civilian populations are closely 
bound to the national armies and are a determining element in the success of operations of 
war, the Brazilian Government decreed that the property and rights of subjects of Ger- 
many, Japan, and Italy should answer for the losses suffered by the Brazilian State in 
property or rights, or* suffered by individuals or juridical persons in lives, rights, or prop- 
erty. Decree-law n. 4166, March ii, 1941. 

*® See below, p. sqi. 

** S C. Rob. 333 (1804). Fenwick, Coses, 661. 

Act of December 22, 1807. a Stal. at Large, 451. 

*® Hall, International Law, § 126. 

f! See V. S. Foreign Relations igog, pp. 630 ff., where the response of the United States 
to the inquiry of Holland as to the attitude of the former toward coercive measures is given. 
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On the border line between retorsion not involving the use of force nncl 
reprisals involving the use of force was the practice of suspending the opera- 
tion of treaties granting privileges to the offending parly. In 17R0 Holland’s 
repudiation of its treaty obligation to assist Great Britain when attacked was 
followed by tire latter’s suspension of the stipulations providing for freedom 
of navigation and commerce between the two countries.^® In 1798 the United 
States Congress, by way of reprisal for the illegal capture of American vessels, 
passed an act suspending commercial intercourse with France.’” In 1809, 
after the failure of the general embargo of 1807, Congress passed a Non- 
Intercourse Act prohibiting commerce with France, England, and their 
colonies.”” 

The practice of the boycott, by which the citizens of one state undertake 
to put into effect a concerted suspension of trade and business relations with 
the citizens of the offending state, is a relatively modern one. So long as the 
boycott is a purely voluntary act on the part of citizens acting individually 
or in concert, it would appear that the measure falls outside the scope of 
international law. But if any element of governmental pressure, or even of 
governmental persuasion should enter into the boycott, there would be ground 
for protest by the foreign government.”* In 1931 the Japanese Government 
held that the boycott of Japanese goods conducted by Chinese citizens, being 
encouraged by the Chinese Government, was in violation of international law. 
China answered by pointing to conduct of Japan believed to bo far more 
seriously in violation of international law.”” The Committee of Nineteen 
appointed by the League of Nations to inquire into the findings of the Lytton 
Report came to the conclusion that the boycott fell “under the category of 
reprisals.” ”” 

During the second quarter of the nineteenth century the larger states 
developed the practice of instituting a pacific blockade as a means of putting 
coercion upon weaker states. Pacific blockade differed from hostile blockade 
only in respect to the absence of a formal state of war and in respect to the 
relations of third states to the blockade. When resorted to upon political 
grounds — that is to say, when the blockading state had no technical ground 
of offense against the blockaded state but was acting in pursuance of na- 
tional interests above the law — ^pacific blockade was commonly classed as 


International Law, § 120. 

*”Act of June 13, 1798. i Stat. at Large, 565. 

””Act of March i, i8og. 2 Stat. at Large, 338. For the effect of the several acts, see 
Moore, Digest, VII, § 1099. These acts must be distinguished from such measures as the 
act of March 14, 1912, by which Congress authorized an embargo upon the shipment to 
Mexico of arms and ammunition manufactured in the United States, the object of which was 
not to make reprisals upon Mexico but to maintain better the neutrality of the United 
States during the civil conflict in Mexico. 

The subject is controversial. See C. C. Hyde and L. B. Wchle, “The Boycott in Foreign 
Affairs,” Am. Journal, Vol. 27 (1933), i; C. L. Bouvd, “The National Boycott as an Inter- 
national Delinquency,” Am. Journal, Vol. 28 (1934) , ig ff. For a study of the economic 
effects of Chinese boycotts, see Remcr, A Study of Chinese Boycotts with Special Reference 
to their Economic Effectiveness. 

22 Willoughby, The Sino-Japanese Controversy and the League of Nations, 604 f£. 

33 Bouvd, op. cit., 42. 
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“intervention,” although none the less a form of reprisals. In 1827 Great 
Britain, France, and Russia, witliout declaring war upon Turkey, brought pres- 
sure to bear upon that state in the interest of the independence of Greece by 
blockading those parts of the Greek coast in occupation of the Turks.’*' 
Even the subsequent battle of Navarino was fought without the acknowledg- 
ment of a state of formal war. In 1832 Great Britain and France blockaded 
the coast of Holland with the object of coercing that state to recognize the 
independence of Belgium.*® In 1850 Great Britain blockaded the ports of 
Greece as a means of securing redress for an attack upon the house of an 
English subject, a native of Gibraltar, known as Don Pacifico.®* In this case, 
however, the blockade was generally condemned by authors on the ground 
that it was resorted to before recourse had been had by Don Pacifico to the 
Greek courts.*® In t886 the Great Powers blockaded the Greek coast to 
prevent that country from going to war with Turkey; and again in 1897 the 
Great Powers blockaded the coast of Crete to prevent the island from annex- 
ing itself to Greece.*" In 1902 Great Britain, Germany, and Italy blockaded 
the coast of Venezuela as a means of coercing that state to settle outstanding 
claims of their respective citizens; but in this case it was not clear whether 
the blockading powers were not actually at war with the blockaded state.®" 
During the First Balkan War of 1913 the Great Powers blockaded the port 
of Antivari to prevent Montenegro from annexing Scutari which the blockad- 
ing powers believed should be attached to Albania.®* In 1916 the Allied 
Powers blockaded certain porta of Greece with the object of preventing that 
state from joining forces with the Central Powers.®* 

Although condemned by some publicists as a form of international proce- 
dure, such practice gave to pacific blockade some degree of legal standing. 
As to the effect of a pacific blockade upon the commercial intercourse of third 
states with the blockaded state, it would appear that the earlier blockades at 
times included the ships of third states in the restrictions imposed, whereas 
later blockades, such as that of Greece in 1886, were as a rule applied only 
to ships of the blockaded state.®® In 1902 the United States announced, in 
anticipation of the blockade of Venezuela, that it refused to acquiesce “in 
any extension of the doctrine of pacific blockade which may adversely affect 
the rights of states not parties to the controversy, or discriminate against the 
commerce of neutral nations.” ®‘ It was in view, however, of the fact that a 

See above, p. 340. 

90 For details, see Hogan, Pacific Blockade, 73 fi. 

*“ For details, see ibid., 80 fi. 

For details, see Moore, Digest, VI, 852 ; VII, 13a. 

Sec above, p, 283, where the facts of the case are given. 

39 Hogan, op. cit., 126 fi., 142 fi.; Mooie, Digest, VII, 138. 

9 “ For details see Moore, Digest, VH, 140 j V. S. Foreign Relations, 1003, po. 430 fi.: 
Stowell and Mumo, Cases, II, 7. 

3 ' Hayes, A Political and Social History of Modem Europe, H, ggo. 

'» 3 Hackworth, Digest, VI, iS8, where, however, the political reasons for the blockade are 
not assigned. See also Hyde, Int. Law, II, § 392, 

93 The blockade of Crete in 1897 was exceptional in the restrictions placed upon the com- 
merce of neutral ships. For the protest ol the United States see Moore, Digest, VII, 139. 

9 * Ibid., p, 140. See also VI, 386-592. For thd collateral quesUon as to the preferential 
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blockade could be of little value if it did not interfere with the commerce of 
third states that the British jurist, ]Hall. argu ed that blockade was “essentially 
an incident of war” and that it could not be defended on the basis of general 
principle.®" In 1916, when the Entente Powers announced their intention to 
blockade Greece, the United States declared tliat it did not concede “the right 
of a foreign power to interfere with the commercial rights of uninterested 
countries by the establishment of a blockade in the absence of a state of 
war.®“ Wheth er blockade was a useful alternative to war was a question out- 
side the field of strict law. It would appear that it was the protest of third 
states against the pacific blockade of Formosa in 1885 that led France to 
declare war upon China, and that Great Britain, Germany, and Italy declared 
their blockade of Venezuela in 1902 to be a war blockade with the object of 
enforcing it against the vessels of third states.®’ 

Following the first World War the question of the effect of a pacific block- 
ade upon the commerce of third states was widely discussed in connection 
with collective sanctions of the League of Nations under Article 16 of the 
Covenant. Obviously a collective blockade undertaken by the League of 
Nations against a state violating the obligations of the Covenant could not 
be successful if states not members of the League, especially one of tlie lead- 
ing commercial powers, should refuse to permit the interruption of its rela- 
tions with the offending state. A number of American jurists refused to make 
any distinction between a pacific blockade of the older typo and one con- 
ducted by the League of Nations.*® On the other hand the Secretary-General 
of the League of Nations, in a report on the subject to the Council of the 
League, in 1927, observed that: “Third states may be led, by their sense of 
the importance to the whole world of the observance of the methods of 
pacific settlement laid down by the Covenant, or by sympathy with the 
League’s attitude in the particular. case, to acquiesce in the application of 
the pacific blockade to their own ships.” 

In addition to pacific blockade, states have at times had recourse to other 
forcible measures of redress which differed only from acts of war by the 
absence of formal hostilities. In 1854 an American warship twice bombarded 
Greytown, Nicaragua, and finally destroyed the town by fire as reprisals for 
the failure of the authorities to grant the redress demanded. In justification 


treatment accorded to the claims of the blockading powers, see Award of Tribunal of Arbi- 
tration, February 32, 1904. Scott, Hague Court Reports, p. 56; Wilson, Hague Arbitration 
Cases, p. 34; Fenwick, Cases, 663. 

"" International Law, ed. 1883, § 121. This view was modified in later editions. 

Hackworth, Digest, VI, 138. 

With respect to Formosa, see Hall, International Law, § izr, where the protest of 
Lord GranviUe against the treatment of third states by France is given. For the case of 
Venezuela, see Moore, Digest, VII, p. 140. 

®® Hyde, for example, stated that it was “not to be anticipated that the United States 
would acknowledge that its rights under international law could be diminished by the 
institution of a pacific blockade by a group of members of the League of Nations acting 
at the instigation of that body in penalizing a covenant-breaking member.” Internationa 
Law, II, § 392. 

Official Journal, 1927, p. 839. 
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of such exceptional action, President Pierce offered the fact that the commu- 
nity was no more than a “piratical resort of outlaws.” In 1858 the United 
States despatched a naval fleet to the River Plate with the object of making 
a demonstration which would facilitate the settlement of claims against 
Paraguay.*^ In 1895 British forces occupied the custom-house and other 
public buildings in the port of Corinto as a means of coercing Nicaragua to 
pay the indemnity demanded.*® A conspicuous instance of reprisals was the 
occupation by United States naval forces of the city of Vera Cruz in 1914 
as a means of compelling the Mexican Government to grant specified redress 
for the arrest of an American officer and seamen in the port of Tampico.*® The 
resolution of Congress of April 22, 1914, authorizing the president to use the 
armed forces of the United States “to enforce his demand for unequivocal 
amends for certain affronts and indignities committed against the United 
States” exhibited the paradoxical nature of reprisals in announcing “that the 
United States disclaims any hostility to the Mexican people or any purpose 
to make war upon Mexico.” 

Following the murder of certain Italian officers engaged in an official 
expedition on the Greek border, the Italian Government, not satisfied with 
the reply of Greece to its ultimatum of August 29, 1923, bombarded and 
seized the island of Corfu on the following day. The occupation of the island 
was explained as indicating not an intention to go to war but merely a desire 
to obtain a security which would make it clear to the Greek Government that 
no trifling would be permitted. The killing of a number of refugees in the 
fortress was described as unintentional. The island and others adjacent to it 
were evacuated on September 27.“ In 1925 Greek troops invaded Bulgaria 
following the outbreak of local hostilities along the border. In spite of the 
allegation by Greece that the act had no aggressive or warlike design the 
Council of the League of Nations decided that Greece should pay compensa- 
tion to Bulgaria for the loss of life and property.*® 

The most extreme cases of resort to measures of armed force to obtain 
redress without declaring formal war were the hostilities carried on by Japan 
against China during an entire decade, 1931-1941. In X931 Japan invaded 
Manchuria, but in doing so it declared that the acts of armed force to which 
it was resorting were not to be considered as war.*® Again in 1937 Japan 
began hostilities against China without considering that it was formally at 
war.*’ In both cases China, for reasons of its own, preferred to avoid declar- 

*0 Moore, Digest, VII, § 1168. 

ir Ibid., § 1092. For other examples of the display of force, see ibid., § 1091. 

*2 Ibid., I igo6. 

*2 For details, see Hackworth, Digest, I, iji ; VI, 152. Hyde, International Law, II, § jgi. 
See above, p. 346. 

** In respect to the legal aspects of this extraordinary affair see M. O. Hudson, “How 
the League Met the Corfu Crisis,” World Peace Foundation Pamphlets, Vol. VI (1923) ; 
League of Nations, Offiaal Journal, 1923, 1924, passim; C. Eagleton, “The Responsibility 
of the State for the Protection of Foreign Officials,” Am. Journal, Vol, 19 (1923), 293, 303. 

Oficidl Journal, 1926, pp. 108, 173, 196. See also, J. W. Garner, “Settlement of the 
Greco-Bulgarian Dispute,” Am. Journal, Vol. 20 (1926), 337. 

*0 Hindmarsh, op. cit., pp. 128-129. 

^ ‘ For a brief survey of the situation, see Sharp and Kirk, Contemporary International 
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ing war upon its own account.'’^ The United States, taking the hostilities at 
the value set upon them by the two countries, avoided applying the provisions 
of the several neutrality acts of i93S-i939j and at the same time refused to 
recognize any right on the part of Japan to exercise the normal rights of a 
belligerent in respect to neutral vessels entering zones blockaded against 
Chinese vessels.'" It was not until two days after the attack by Japan upon 
the United States at Pearl Harbor that China finally declared war against 
Japan on December 9, 1941. 

In view both of the provisions of the Covenant of the League of Nations 
not to “resort to war” and of the provisions of the Kellogg Pact renouncing 
“war” as an instrument of national policy, the question was presented whether 
a state could, by proclaiming that its acts of force were not intended to 
constitute “acts of war” free itself from its obligations under the two treaties. 
What limits were there to the use of force by one stale against another with- 
out having recourse to formal war? Was the existence of a “state of war” to 
be determined by the intention of one of the parties to engage in “war,” or 
was it to be determined by the facts of the particular case, by the character 
and scope of the acts of force, whatever designation the parties might apply 
to them? ®" 

In 1924 a Special Commission of Jurists, appointed by the Council of tlie 
League of Nations in connection with the Italian bombardment of Corfu, 
found it impossible to formulate a general rule to determine whether measures 
of coercion which were not meant to constitute acts of war were consistent 
with the terms of Articles 12-15 of the Covenant, replying that they might or 
might not be consistent, and that it was for the Council to decide the matter, 
“having due regard to all the circumstances of the case and to the nature of 
the measures adopted.” Scholars discussed the problem at length, the con- 
sensus of opinion being that acts of armed force permissible as an alternative 
to war before the adoption of the Covenant were now equally banned with 
war itself.®" 

Politics, pp. 644 ff. For a critical examination o£ the position taken by Japan, see Wil- 
loughby, Japan’s Case Examined. 

A declaration ol war by China would have given Japan the right to blockade the coast 
of China and prevent the carriage of contraband goods, while at the same time bringing 
into effect restrictions upon American trade resulting from the neutrality laws of the 
United States. See below, p. 6i6. 

A blockade of a part of the coast of China was declared by Japan, effective August 
35, 1937. The United States refused to admit any legal right on the part of Japan even to 
slop American vessels and verify their nationality, Hackwoxth, Digest, VII, 9, On the appli- 
cation of the Nine Power Treaty to the crisis in China, see C. G. Fenwick, Am. Journal, 

Vol. 31 (1937)1 671. 

For a general discussion of the problem, see Briggs, The Law of Nations, 682 ff., 718 £E. ; 
C. Eagleton, “The Attempt to Define War,” /»t. Conciliation, June, 1933, No. 291 ; A, D. 
McNair, “The Legal Meaning of War, and the Relation of War to Reprisals," Transactions 
of the Grotius Society, 1926, pp. 29 ff.; Q. Wright, A Study of War, I, 8; II, 683; “When 
does war exist?”. Am. Journal, Vol. 26 (1932), 362; W. J. Roiian, “English and American 
Courts and the Definition of War,” Am. Journal, Vol. 31 (1937), C42. 

Official Journal, 1924, pp. S24ff.; 1926, pp. S97 ff- For comment, see Q. Wright, 
“Opinion of Commission of Jurists on Janina-Corfu Affau-," Am. Journal, Vol. 18 (1924), 
S36 ff. 

See Mandelstam, “La conciliation Internationale d’aprSs le Facte,” in Reciieil des Cows, 
Vol. 14 (1926— rV), 337 i 346. 
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The consensus of opinion of scholars in like manner saw in the hostilities 
committed by Japan against China a de jacto war, whether or not it might be 
advisable for third states, members of the League of Nations or non-mcmbcvs, 
not to recognize it as such for political reasons. The problem was complicated 
by the question of sanctions, and the desire to limit hostilities which might 
otherwise extend in scope and intensity.” 

While it is to be expected that individual acts of force short of war will 
lose whatever legal character they once possessed in consequence of the adop- 
tion of the Charter of the United Nations, it is on the other hand to be 
expected that the Council of the United Nations, acting in pursuance of the 
provisions of the Charter, will resort by preference to measures closely ap- 
proximating embargo and pacific blockade should the provisions of the 
Charter for the pacific settlement of disputes be violated. Article 41 provides 
that the Security Council may decide what measures “not involving the use 
of armed force” are to be employed to give effect to its decisions. These, it 
is stated, may include “complete or partial interruption of economic relations 
and of rail, sea, air, postal, telegraphic, radio and other means of communica- 
tion, and the severance of diplomatic relations.” Article 42 provides that, if 
the Security Council should consider that the above measures would be inade- 
quate, “it may take such action by air, sea, or land forces as may be necessary 
to maintain or restore international peace or security. Such action may include 
demonstrations, blockade, and other operations by air, sea, or land forces of 
Members of the United Nations.” Inasmuch as these measures, if they should 
be undertaken, would be put into effect by the Council on behalf of the 
United Nations as a body, it is not to be expected that they would give rise 
to problems similar to those created by the action of a single state or of a 
small group of states.’' 

See H. Lauterpacht, “Resort to Wai and the Interpretation of the Covenant during 
the Manchurian Dispute," Am. Journal, Vol 28 (1934), 43 fi. 

See, on Aits. 41, 42, Goodrich and Hambro, Chatter of the United Nations, 160, 



CHAPTER XXVTIT 


Forcible Procedure by War 

The right of a state to make war as an ultimate means of self-help when 
other measures of obtaining redress for alleged wrongs were unsuccessful had, 
until the year 1920, a recognized place in international law.' The community 
of nations, lacking an effective organization through which conflicting claims 
might be adjusted, threats of injury prevented, or the commission of wrongs 
punished, recognized the right of the individual state to lake the law into its 
own hands and prosecute the offender in its own name and in its own interest. 
While not all offenses were regarded as of sufficient gravity to warrant a 
resort to force to redress them, each state was left to determine for itself the 
gravity of the offense and the extent to which its vital national interests were 
involved.” The sanction of the public opinion of the international community 
was supposed to see to it that a state should not be wholly arbitrary in decid- 
ing that its national interests justified recourse to war. But events generally 
moved too fast for the effective operation of this sanction, so that when the 
war came to an end there was nothing for the international community to do 
but to accept the results of the conflict and reconcile itself to the terms im- 
posed by the victor upon the vanquished. The victor must, of course, be 
careful not to encroach upon the rights of third states, or to impose terms so 
severe as to make third states feel that they themselves must be on tlieir guard 
against a similar fate. But short of this the victor was free to decide how far 
he could safely go.® 

It is significant that on the eve of the first World War the principle that 
there must be a “just cause of war” had practically disappeared from the 
treatises of jurists. The principle had been the corner-stone of the system 
built up by Grotius.'* To the writers of the positive school which dominated 
the first decade of the twentieth century there was little value in elaborating 

1 See above, p. 36. 

^ The right to be the judge in one’s own case was an essential attribute of sovereignty. 
See above, p. 33. 

” It was to be expected that the terms of peace would go beyond the original demands 
of the victor. The risk of war was not to be taken for nothing. See below, p. 660. 

Grotius compared the sources of war to the sources of actions at law, but the elaborate 
analogies which he worked out between private and public law advanced the question little 
beyond the stage of general principles. “Most writers,” he said, “state three just causes of 
war: defense, recovery of property, and punishment of wrong.” Dt jttre belli ac pads, Eng. 
trans., Bk. II, Chap. I, S II. Vattel elaborated upon the same general principles: “We may 
say, therefore, in general, that the foundation or cause of every just war is an injury, either 
already received or threatened.” His practical analysis of this generalization, however, to- 
gether with the distinction which he introduced between perfect and imperfect rights (see 
above, p. 33), left numerous loopholes for evasion. Droit des gens, Eng. trans., Bk. Ill, 
§ 26. On the general subject, see J, von Elbe, “The Evolution of the Concept of the Just 
War in International Law,” Am. Journal, Vol. 33 (1939), 663, and references there given. 
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upon distinctions which could not lead to the precise and definite conclusions 
called for by “law.” National defense was an obvious ground of a “just war”; 
but it proved difficult, if not impossible, to draw the line between defense 
which took the form of anticipation of attack and an act of aggression itself.® 
A state had an obvious right to maintain the integrity of its national terri- 
tory; but in the absence of a method of determining the just title to property 
it was impossible to distinguish the defense of what was one’s own from the 
taking of what was one’s neighbor’s.® As long as there was no collective 
judgment of the international community taking precedence of the judgment 
of the individual claimant, it was impossible to reduce the problem to terms 
of positive law. The general principle was accepted that a nation must not 
go to war except for a just cause; but the application of the principle to the 
concrete case did not get beyond the province of international morality or 
ethics.^ Equally significant with the omission of the tests of a just war from 
the treatises qf the jurists was the fact that the second Hague Peace Con- 
ference of 1907 paid no attention whatever to the subject.® International 
jurisprudence had become too practical to deal with mere theories of right. The 
matter simply appeared to be unsuited for legal determination. 

iTarloscB With the close of the first World War the old right to make war was greatly 

Is IfiS&l I 

hataoter restricted. The Covenant of the League of Nations created a general, if 
jqualified, guarantee of the political independence and territorial integrity of 
* ithe members of the League. It proclaimed the principle that any war or threat 
of war, whether immediately affecting any of the members of the League or 
not, was thenceforth to be a matter of concern to the whole League, and it 
authorized the League to take any action that might be deemed wise and 
effectual to safeguard the peace of nations; and it thus established the prin- 
ciple of the collective responsibility of the members of the League as a group 
in place of the former principle of neutrality. It limited the right to make war 
to cases in which the Council might be unable to report unanimously upon 
a dispute submitted to it, or the Assembly might be unable to reach a major- 

For the manner in which aggression could disguise itself as defense by way of anticipat- 
ing the attack of another, see above, p. 331. 

*' For example, the campaign cry of 1844, “Fifty-four forty or fight,’’ had it resulted in 
war between the United States and Great Britain would have given voice to a popular 
conviction on the part of the American people of just defense of property rights. Again, 
the declaration of war against Mexico in 1846 was based upon alleged defense of national 
property. 

T Hall stated the case succinctly: “It is not therefore possible to frame general rules which 
shall be of any practical value [in determining the causes for which war may be justly 
undertaken], and the attempts in this direction, which jurists are in the habit of making, 
result in mere abstract statements of principles, or perhaps of truisms, which it is unneces- 
sary to reproduce." International Law, § 16. 

"The question of the justice or injustice of war," wrote the Swiss publicist Rivier, “stated 
as a general and abstract proposition, although much debated in earlier times, is of little 
practical importance and is impossible of solution. The question can only be put in the 
concrete with reference to a particular war; and even then the answer will be far from 
dear." Quoted by Bonfils, Droit international, § 1002. Brierly points out how Grotius failed 
in his great task of securing a distinction between just and unjust war. Sec Law of Nations, 
P. ®S. 

s The Final Act of the Conference recognized the desirability of arbitrating controversies, 
but made no effort to define the character of the questions which a state might be justified 
in refusing to submit to that procedure. See above, p. 516, 
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ity decision including all of the members of the Council.” The Pact tif Paris 
called for the renunciation of war as an instrument of national policy. Tn 
consequence war lost much of its former legal characler as an instrument of 
self-help. But due to the defective organization of the League war still re- 
mained a practical possibility, and it was taken for granted that if it should 
come it would give rise to the same legal relations between the belligerents 
themselves and between belligerents and neutrals that had prevailed during 
the first World War.’ “ 

Distinct from the question of the right to malte war, was the question of B. Thc^ 
the proper conduct of belligerents during the war itself. Grotius was the first ° 
to make the distinction in clear terms, and his treatise set the standard for 
succeeding jurists.” The devastation and general misery resulting from the 
Thirty Years’ War forced the nations in 1648 to recognize as fundamental 
principles the territorial independence and legal equality of the existing mem- 
bers of the family of nations. These principles became the basis of a new and 
more stable international system, and around them there grew up by degrees 
a body of substantive rules defining the rights and duties of states within the 
various fields of international relations. This development of the substantive 
law was accompanied by a corresponding development of the procedure of 
war. Statesmen and publicists, unwilling or unable to deny to states in contro- 
versy the right to maintain their claims by force, sought to regulate what they 
could not, or would not, abolish. Thus there grew up a formal body of the 
“laws of war,” being the restrictions and limitations upon what states might 
do when resorting to war.’” Where Grotius had appealed to broad principles 
of moral conduct, jurists now began to appeal legal obligations binding upon 
nations by reason of established custom or the provisions of treaties. • 

Modern international law thus found itself divided into two separate and Subsianil' 
distinct branches, the one substantive in character, dealing with the normal 
rights and duties of states, the other procedural in nature, defining the rela- law 
tions between states which had resorted to force to maintain disputed claims. 

It was common with authors of the early twentieth century to classify the 
two branches of the law as the “law of peace” and the* “law of war,” the 
latter including not only the relations between the belligerents themselves but 
the relations between the belligerents and neutral states.’” 

It was the tragedy of the time that the attention of statesmen came to be Attitude 
concentrated upon the development of the procedural law of war to the 
neglect in large part of the substantive law. The Hague Conference of 1907, Contcienc 

® See above, p. 520, 

In consequence of the restraints put upon war by the League of Nations and by the 
Pact of Paris toe practice developed of resorting to hostilities without a declaration of war. 

The problem was then presented of determining when such hostilities amounted to “war” 
in the technical sense. See above, p. 539. 

The first two books of his treatise are devoted to a discussion of the substantive rules 
of law, under the caption of “What constitutes a just war"; the last book discusses lawful 
methods of warfare. See above, pp. 52 ff. 

’“The student will distinguish siiarply between the legality of a resort to war and the 
legality of the ways and means by which war might be prosecuted once it had begun. 

See, for exampie, the treatises of Westlake, Oppenheim, and Lawrence. 
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the greatest gathering o( statesmen that the world had yet seen, waived aside 
the problem of analyzing the causes of war and seeking a constructive solu- 
tion of the conflicting interests of states. The original objective of disarma- 
ment was found no more practicable than in 1899. Of the thirteen conventions 
elaborated at the Conference, eleven related to the conduct of the next war.’ ‘ 
The progress of international law was seen to consist not in restrictions upon 
the right to have recourse to force for the settlement of conflicting claims, but 
in restrictions upon the way in which force might be used to attain its ends. 
No voice was raised to suggest that belligerents might not observe the laws 
of war under stress of difficult conditions; and few called attention to the fact 
that new conditions might make existing rules inapplicable. 

Accepting, then, the legality of war as an ultimate means of self-help and 
having confidence that the rules they adopted would contribute to the reg- 
ularization of hostilities and the avoidance of unnecessary suffering and loss 
of property/ t he Hague C onference of 1907, like its predecessor in 189^, rec- 
ognized the belligerents on both sides as being upon an equal footing, having 
equal rights in the prosecution of the war, both in respect to the measures of 
force they might use against each other and in respect to the extent to which 
they might interfere with the commerce between neutral states and the 
enemy.'® It was no one’s business but that of the two belligerents whether 
the controversy between them could not have been settled by negotiation or 
arbitration. However inconvenient the situation might be for third slates, they 
had no choice but to accommodate themselves to it as best they might. The 
ri^t of the two belligerents to make war simply could not be interfered 
with.^ 

In the formulation of the laws of war the Hague Conferences had an elab- 
orate body of customary law to build upon. To some extent tliis customary 
law had already been set forth in the works of the leading writers on interna- 
tional law and in such codes as that published by President Lincoln in 1863 
and that prepared by the Institute of International Law in 1880.^' Customary 
law was obviously binding without the need of an international convention. 
But, as has been observed, customary law was an uncertain law. It was 
difficult to determine what practices had received the approval of a sufficient 
number of states to be regarded as the law of the community of nations as a 
whole. Besides, the external conditions of warfare were changing rapidly, and 
a number of governments were not prepared to abide by rules which they 
believed to be inapplicable under the new circumstances. After all, modern 
war was not the sport of kings; and while proclaiming their desire to avoid it, 

The Convention on the Pacific Settlement of International Disputes did, indeed, seek 
to substitute the procedure of arbitration for that of war. But, as Im been seen, it did so 
within recognized and, it might he said, lespectful hmitations. 

See above, pp 19 ff. 

i®It was this alleged “right,” with all of its destructive effects upon neutial commerce, 
that provoked President Wilson to dedaie in 1916 that “the business of neutrality” was 
over. See below, p. 613. 

For collections of documents, sec Baker and Crocker, Laws of Land Warfare; Martin 
and Bakei, Laws of Maritime Warfare; Baker, Laws of Neutrality, 
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governments wanted to be sure that the rules of the contest were as much to 
their advantage as possible, considering all the elements that entered into the 
military situation. 

At first sight the elaborate conventions adopted at the Hague Conference 
of 1007 appeared to have given the necessaiY definition to the uncertain rules 
of the customary law;^® but upon closer examination it was seen that their 
force was greatly weakened, if not altogether nullified, by the provision 
attached to the particular convention, that it should be binding upon the 
signatory powers only if all of the belligerents were parties to the convention. 
The effect of these provisions was that if, in a war between a large number 
of states, a single belligerent, for example Serbia in 1914, had failed to sign, 
or having signed failed to ratify a convention, the entire agreement fell to 
the ground. Thus the whole conduct of belligerent operations during the first 
World War must be judged by the standard of what was obligatory under the 
customary law at the time the new codes of 1907 were being drawn up. 

Nevertheless the discussions attending the drafting of the several Hague 
conventions threw valuable light upon the content of the customary law as 
understood at the time. In many cases their provisions were little more than a 
codification of existing rules of customary law. In consequence jurists and 
governments continued to refer to the Hague conventions as embodying the 
correct rule to be followed even though the failure of certain of tlic bellig- 
erents to ratify them deprived them of technical legal validity. Actually they 
represented what the leading powers, after long debate and with many com- 
promises, were ready to accept as the law, and this gave to them an author- 
ity which made the non-ratification of a minor power relatively negligible. 
Their subsequent failure was due to other reasons. 

On the other hand, looking upon the conventions of the Hague Conference 
as the culmination of the attempt to put legal restraints upon the conduct of 
belligerents in time of war without at the same time making a parallel 
attempt to remove the causes of war and to put restraints upon the resort to 
war, the conflict of opinion manifested in the elaboration of the conventions 
made it clear, or should have made it clear, that the law was in a state of 
flux and that there was little hope that many rules alleged to be law would 
stand the test of a major war. Unfortunately the leading military and naval 
powers preferred not to anticipate that situation. 

The sanctions of the laws of war accepted at the time of the Hague Con- 
ference of 1907 corresponded in general to the sanctions applicable to the 
substantive rules of international law. In so far as concerned the general 


18 Of the deven conventions on the laws of war adopted at the Hague in 1907 one 
rdated to the opening of hostilities, a second and compiehcnsive one to the laws and customs 
of war on land, seven to specific conditions of maritime war, and two to the relations be- 
twep belligerent and neutral powers. The convention dealing with the relations between 
belligerent Md neutral powers in maritime war was supplemented by the Declaration of 
London of Februwy 26, 1909, which, however, failed of ratification. It was not until the 
ctose of the first World War that an attempt was made to regulate aerial warfare: but 
the convention proposed by the jurists who met at The Hague in 1922, like those which 
preceded it before the war, remained unratified. 
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conduct of the belligerents, respect for the law was maintained by tlieir regard 
for neutral public opinion, which in tinae of war was generally more watchful 
and acute than in time of peace. When, however, one of the belligerents 
resorted to practices which the other believed to be flagrantly illegal and 
neutral public opinion was of no avail as a present remedy, the second bellig- 
erent might resort to reprisals as a means of bringing pressure upon the 
offending state to discontinue its illegal conduct.'*’ The separate rules dealing 
with the relations of belligerent and neutral states were specially sanctioned 
by the active interest which neutral states had in resisting any extensions by 
the belligerents of their acknowledged right to interfere with neutral com- 
merce; and while belligerents regularly sought to overleap the restrictions 
placed upon them, they were for the most part restrained by the fear of 
reprisals and by the possible intervention of neutral states in defense of their 
rights of commerce. 

While the laws of war were strictly applicable only to hostilities between 
states, international law came in time to regard them as applicable to prov- 
inces or colonies in rebellion against the mother country, whenever the 
insurrection assumed such proportions that third slates were directly affected 
or for other reasons concerned themselves with the conflict. In such cases the 
rebellious community was said to be “recognized as a belligerent”; and it 
thereby became entitled to the rights, as well as obligated by the duties of a 
state engaged in formal war.'*® The problem of the recognition of belligerent 
rights in time of civil war was more difficult. In the case of the American 
Civil War of 1861-1865, which was rather a sectional and international war 
than a civil war in the strict sense, there was a tendency at first on the part 
of the Union to treat the Confederate forces as mere rebels; but the magni- 
tude of the struggle soon brought about recognition of their rights as bellig- 
erents. In true civil wars, where the struggle is between insurgents and the 
de jure government for control of the organization of the state, respect for 
the laws of war has been dependent upon the personal character of the mili- 
tary commanders and upon the extent to which they have been able to enforce 
discipline. Captured rebels have not always been accorded the status of 
prisoners of war; and they have themselves at limes indulged in acts of 
vengeance after victory has been won. 

As between two regular belligerents the laws of war consisted, therefore, in 
the limits or bounds set by international law within which the force required 
to coerce the enemy must be exercised. What these bounds were was pre- 
scribed both in general principles and in concrete rules of warfare. There 
was the fundamental principle that the procedure of war was a means to an 
end . It followed that the measures employed must have a direct or indirect 
relation to the desired coercion of the enemy. In no case might the force used 
exceed at any time the necessities of the situation or be directed to any other 
object than the submission of the enemy; and to continue the war after the 


For a discussion of the nature and scope of reprisals, see below, pp. 580 ff. 
See above. Chap. VII, B, "Recognition of belligerency.’’ 
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enemy state had announced its willingness to surrender would be in clear 
violation of the law.’^^ 

But this principle, clear enough in the abstract, left room for a wide 
latitude of interpretation. “Military necessity” technically meant the neces- 
sity of using legitimate measures of coercion to attain the desired end.“ But 
of its very nature “necessity,” translated into terms of overcoming the resist- 
ance of a determined enemy, tended to go beyond bounds. During the later 
years of the nineteenth century certain German writers put forth a theory of 
“military necessity” (Kriegsraison) which included within the term not only 
the general justification of coercive measures, subject to the restrictions of 
the law, but the justification of measures in excess of the law when the 
necessity of the situation called for them.*® Taken literally, this interpreta- 
tion of military necessity reduced the entire body of the laws of war to a code 
of military convenience, having no further sanction than the sense of honor 
of the individual military commander or chief of staff and no practical effect 
where the contending forces were sufficiently equal to render the issue 
doubtful.** 

Supplementing the principle that the measure of force must not exceed the The 
necessities of the situation were certain “ laws of humanity” based, as the hun^in|{yi> 
name suggests, upon__the universal_dictates of public morality. These lawsjpf 
humanity prescrib ed that belligerents must refrain altogether from, certain 
irmasures of coercion which by reason of their extreme cruelty or their viola- 
tionjDf good failh would destroy the very foundations of human relationships 
and make the return to peace impossible. Experience had shown that need- 
less cruelty, particularly violence offered to non-combatants, inflicted deeper 
wounds than defeat upon the field of battle. The object of the war was peace; 
peace, indeed, upon the terms imposed by the victor, but peace at that. The 
enemy was not to be annihilated, but to be reduced to submission. “Humane 
warfare,” as it was paradoxically called, while seeking to overcome the resist- 
ance of tlie enemy state, still regarded it as composed of human beings whose 
general rights of life and security were not wholly forfeited because of their 
resistance to the forcible measures of redress applied to them. They must be 

Hall states the case with his usual clarity: “But just as violence in war has at no time 
of modern Euiopean history been in fact exercised without the encumbrance of moral 
restraint, so theoretically it must always be exercised with due regard to the character of 
the state as an aggregate composed of moral beings. It is agreed that the use of wanton 
pd gratuitous violence is not consistent with the character of a moral being. When violence 
IS permitted at all, the amount which is permissible is that which is necessary to attain the 
object pi-oposed,” International Law, § 17. This was the doctrine of Vitoria, De hire belli, 
no. IS, of Grotius, Bk. Ill, Ch. I, § i and of Vattel, Bk. Ill, Ch. VIII, §§ 136-138. The 
most that could be obtaiiied from the jurists assembled at the Hague Conferences of 1899 
and 1907 was that “the right of belligerents to adopt means of injuring the enemy is not 
untorted. Art. 33 , Regulations respecting the Laws and Customs of War on Land. 

“ Sec, for example, the definition of "military necessity” given by Licbor, Instructions 
for the Government of Armies of the United States in the Field, Nos. 14-16. 

““ See, for citation of German authorities, de Visscher, La Belgigue et les jurhtes aUe- 
mands, passim. Also Westlake, International Law, 3 d ed., 11, 126-128; Oppenheim, Inierna- 
tiOMl Law, II, § 69 1 Garner, Internationa Law and the World War, II, §§ 439-440 

Compare the doctrines laid down in German War Book {.Kriegsbrauch im Landkriege. 
trans. by Morgan), Introductron, pp. 51 -SS, where the restrictions upon certain methods 
of warfare are demed the valrdity of laws. 
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brought to terms, but not in such a way or by such means as to create in 
them feelings of bitterness and resentment which time would not alleviate. 

But here again the jurists of the late nineteenth century could not refrain 
from rationalizing upon a principle which was, indeed, not without its incon- 
sistencies, To attempt to humanize war was, some said, both futile and illog- 
ical. On the one hand it was argued that a sharp and decisive war was more 
humane than a prolonged conflict, and that to reach this end means might be 
employed which, while seemingly inhumane, in fact brought about a return 
of peace with the least amount of general suffering.^" Others held that, as 
modern wars were conducted, it was as important to break down the moral 
resistance of the enemy population as to defeat armed forces in the open 
field.^^ As the instruments of war became more and more deadly, many jurists 
appeared to be unable to decide whether to attempt to restrict their use or 
to allow belligerents a free hand in the hope that they might wear themselves 
out more quicldy. 

As a corollary to the principle that war was a means to an end and that the 
measures employed might not be extended beyond their effectiveness to secure 
the submission of the enemy was the principle that war was primarily a rela- 
tion between states as represented by their armed forces and persons directly 
associated with them; so that on one hand the non-combatant population 
must commit no act of violence toward the invading armies and on the other 
hand the invading armies must, apart from the operations of war, respect the 
persons and property of unarmed citizens. Certain writers, beginning with 
Portalis in 1801, had endeavored to uphold the principle that war was a 
relation between states as such, not between individuals, so that persons 
included in the fighting forces were enemies only by accident of their com- 
batant character and other persons not members of the fighting forces were 
not to be regarded as enemies.*® But this attempt to distinguish between the 
state and the body of its citizens was too inconsistent with the traditional 
practices of nations and too illogical in itself to obtain wide acceptance. 


The conception of “humane warfare" was perhaps best expressed by Phillimore, as, 
for example, “Wanton devastation of the enemy's territory, wanton cruelly exercised 
towaids his subjects, are, therefore, according to the principles and practice of Christian 
nations, unjustifiable and illegal.” Commentaries upon International Law, Vol. Ill, 3rd ed., 
pp. 78 ff. Practice had improved since Grotins’ time, although it was soon to degenerate. 

Bonfils, for example, held that “in time of war humanity can not claim anything 
incompatible with the object of the war. Whatever should go beyond that would be not 
only useless, but hurtful. A humanity which sought to obstruct the object of 'the war 
would not be a true humanity. There is a measure of truth in the saying of Mollkc: ‘the 
most vigorous war is at the same time the most humane war.’ ” Manuel de droit international 
public, be ed., Fauchillc ; § 1009. Compare Instructions for the Government of the Armies 
of the United Stales in the Field, No. 29: “The more vigorously wars are pursued, tho 
better it is for humanity. Sharp wars ate brief.” A more extreme view is to be found in the 
German Kriegsbrauch, where it is laid down that “certain severities are indispensable in 
war, nay more, that the only true humanity very often lies in a ruthless application of 
them.” German War Book, Eng. trans. by Morgan, Introduction, p. 53. See also, ibid., p. 65, 
with respect to certain instruments of war, which “just because they attain the object of 
war as quickly as possible are on that account to be regarded as indispensable and, when 
closely considered, the most human.” 

See below, p. 568. 

s® See HaU, International Law i 18, where the subject is discussed in detail. 
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International law had always made non-combatants the indirect victims of 
sieges, blockades, and other military operations and had held Uiem to direct 
responsibility for the indemnities exacted from the defeated state. Grotius had 
stated the principle clearly, that the subjects of enemy states were themselves 
individually enemies; and the numerous efforts made during the nineteenth 
century, culminating in the conventions of the Hague Conference of 1907, 
seeking to spare non-combatants as far as possible from the effects of war, all 
proceeded upon the principle that they were technically enemies in their 
individual capacity.®® Unhappily as war became more and more totalitarian 
the distinction between combatants and non-combatants practically disap- 
peared, armies and civilian populations becoming involved in a common 
fate.®^ 

In addition to and derived from these fundamental principles of warfare 
were numerous specific and concrete rules of conduct. Those originating in 
custom were known as the “usages of war,” representing the practical applica- 
tion of the principle under the conditions of actual warfare. Some were 
absolute prohibitions which forbade the use of certain measures under all 
circumstances, no matter what the necessity of the situation. In this class 
were the rules which forbade the poisoning of wells, the killing of prisoners, 
the misuse of flags of truce.®® Others were conditional prohibitions, which 
restricted the lise of permissible measures under certain circumstances. The 
condition attached to these prohibitions left a greater or less latitude of inter- 
pretation to the individual belligerent, being generally expressed by the 
phrase, “so far as the conduct of military operations permits.” 

Such were the “laws of war” on the eve of the first World War, as embodied 
in custom or explicitly set forth in the conventions drawn up at the Hague. 
That many of them broke down in the presence of new and unforeseen condi- 
tions should have been expected. Under stress of desperate conditions a 
number of rules were set aside on the ground that “necessity knows no 
law.” ®*‘ Other laws were regarded as no longer binding on ground of reprisal 


20 Book III, §g; Ch. IV, §8. 

Vattel stated the rule correctly in 1758 in saying that “when the ruler of the State, 
the sovereign, declares war upon another sovereign, it is understood that the whole Nation 
IS declaiing war upon the other Nation; for the sovereign represents the Nation and acts 
in the name of the whole society, and it is only as a body, as a unit, that one Natron can 
deal with another.” Droit des gens, Eng. trans,, Bk. Ill, § 70. Compare Instructions for the 
Government of the Aimies of the United States in the Field, No. 20: “Public war is a state 
of armed hostility between sovereign nations or governments. It is a law and requisite of 
civilized existence that men live in political, continuous societies, forming organized units, 
called states or nations, whose constrtuents bear, enjoy, and suffer, advance and retrograde 
together, in peace and in war." 

2^ See below, pp. 565 £f. 

82 See below, pp. SS6, S6i, S 7 _ 4 . 

8® See, for example. Instructions, No. ig, where it is held that “commanders, wherever 
admissible, inform the enemy of their intention to bombard a place, so that the noncom- 
batants, and especially the women and children, may be removed before the bombardment 
commences.” The rule reappeared as No. 217 of Rules of Land Warfare, published by the 
War Department of the United States, but was qualified almost beyond recognition by 
Nos. SO-S 7 of the Rules published in ig4o. 

8* The outstanding instance during the first World War was the violation of the neutral- 
ity of Belgium. See above, p. 230. It is difficult to select the outstanding instance of the 
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for alleged illegal acta of the enemy. Others still were considered inapplicable 
by reason of the changed conditions of modern warfare. Rules originally pos- 
sessing a degree of logic or founded upon a compromise of conflicting interests 
had, it was said, become inconsistent with new situations confronting the 
belligerents. The invention of more deadly weapons of destruction raised the 
issue of the feasibility of restricting any method of putting the enemy out 
of action, particularly in view of the fact that in a war of opposing trenches 
the mere disabling of the individual soldier did not permanently remove him 
as an active combatant. Moreover the general participation of the unarmed 
population in the manufacture of munitions and in other services directly 
contributory to the support of the armies in the field tended to abolish the 
distinction between combatants and non-combatants. The result was that few 
of the rules of the Hague Conventions, assuming them to have represented 
the formulation of existing custom, survived intact the strain put upon 
them.®® 

Nevertheless in spite of the demonstration of the inability of law to restrain 
belligerents when engaged in what might be called by analogy “mortal com- 
bat,” and in spite of the system of collective security established by the 
League of Nations, there were governments and jurists who still believed in 
the value of revising the laws of war and giving new and more effective sanc- 
tions to them.’® The Washington Conference of 1921-1922 undertook to pul 
more effective restrictions upon the use of poisonous gases and upon subma- 
rine warfare, and it made provision for the appointment of a commission of 
jurists to consider the question whether the existing rules of international 
law adequately covered new methods of attack and defense resulting from the 
new agencies of warfare developed since 1907.®’ Learned societies continued 
to discuss the laws of war in anticipation of another world conflict.®® But 
the inconsistency of formulating new laws of war in the presence of the 
Locarno Treaties, the Brland-Kellogg Pact and other multipartite treaties 
looking to the abolition of war and the development of procedures of peaceful 
settlement prevented the proposed revision of the laws of war from reaching 

second World War, so many of the smaller states being the victims of alleged acts of 
necessity. 

so For details, see below, under each separate item. 

3 •'The point of view of those favormg a revision of the laws of war is to be found in 
John Bassett Home’s hUemalianal Law and Some Cwrent Illusions, Intioduclion and 
Chaps. I, V. Those who had no faith that nations would keep their promises of collective 
secuiity somehow had faith that they would observe new rules of warfare by way of 
compensation. On the other hand the inconsistencies, both logical and moral, of the laws 
of war led many jurists to denounce the attempt to define or revise them or even to be 
concerned with their application in the future. In the second edition of this treatise the 
author confessed that he was “a skeptic with regard to the ‘legal’ character or practical 
validity of much that will be included in the following chapters under the ‘laws of war.’ ” 
His present attitude is expressed by the fact that the chapters on war of the present edition 
have been put in the past tense. 

See Moore, op. cit.. Chap. V, for a description of the organization and purposes of 
the Commission of Jurists appointed in pursuance of a resolution adopted by the conference. 

For the sharp conflict of opinion upon the subject expressed at the annual meeting 
of the American Society of International Law, see Proceedings, 1922, pp. 85-92. The failure 
of the United States to become a member of the League of Nations made the subject of 
neutrahty a particularly attractive topic. See below, pp. 613 fi. 
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the stage of international agreements/'’" When, during the second decade ot 
the inter-war period, tlie threat of a general conflagration came closer, the 
governments of the leading powers were too divided to make an a(^recment 
possible even if there were any jurists left who had faith that the new rules 
would be observed when the time came. 

If the laws of war were unequal to their purpose of keeping the belligerents 
within bounds during the first World War they proved to be even more 
unequal to their purpose during the second World War. New instruments 
of warfare were invented and new methods discovered which broke through 
the established traditions. Military occupation took on new totalitarian forms 
in keeping with tlie political principles of the occupant. If warfare had 
already become totalitarian in the first World War it became doubly so in 
the second; with the result that practically the last vestiges of the distinction 
between combatants and non-combatants disappeared.^" The logic of the 
jurists who, fifty years before, had given a broad interpretation to “military 
necessity” found its fulfilment. 

What is to be the future of the laws of war, now that war between indi- 
vidual members of the United Nations has been made illegal. Assuming that 
a war should break out between two major powers in spite of the pledges of 
the Charter, it is to be expected t hat the o nly restraints iipon the condu ct 
of the belligerents will be the h umanitarian instincts of the respecti ve gove rn- 
ments and the comma nders of their armi es in the field. The traditional laws 
of war are not likely, as such, to exercise any restraint upon military 
commanders.’’* On the .other haDd , rnllpr.tj vp a'^tion hy Ihn* TJniiH Nations 
against an aggressor under the terras of the Charter, if it should lake the 
form of military measures, may be expected to show respect not only lor the 
fundamental principles of warfare but for the specific rules regarded at 
the Hague Conference of 1907 as the correct application of the principles. The 
United Nations, resorting to police measures against a recalcitrant member, 
may be counted upon to show greater restraint than individual belligerents 
struggling for the survival of their national existence.'*" But this is prophecy, 
beyond the field of existing law. 

The Protocol relating to the use of poisonous gases and the Geneva Convention of 
1929 relating to prisoners of war (see below, pp. SS 9 , S 7 S)i fell outside the deliberations 
of the Commission of Jurists appointed in 1922. 

See below, pp. s^S ff. 

The author ventured to observe many years ago that the only laws of war that would 
be likely to hold in a future war would be the moral instincts and restraints of the indi- 
vidual commanders. The experience of the recent war has only confirmed this opinion, 
notwithstanding that individual commanders, put on trial for crimes against laws of war 
have sought to pass on the responsibility to those “higher up." 

Properly speaking, the “laws of war" should not apply to collective action of the 
United Nations against an aggressor, such action not having been contemplated at the time 
the laws of war were in process of formation. But in so far as such collective action should 
involve military measures it is to be expected that it would conlorm to the general prin- 
ciples of warfare above set forth. 
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CHAPTER XXIX 


The Laws of Land and Aerial Warfare 


fL Obliga- 
tion to give 
waraing 
before 
commencing 
hostilities 


(JDerived basically from the rule of good faith, it was one of the oldest and 
best established rules of international law that a state must not resort to 
force against an opponent without giving due warning that hostilities were 
about to commence. A sudden attack by one state upon another, before 
negotiations looking to a settlement of the controversy had reached the point 
where the redress demanded was apparently not to be granted, was regarded 
from the earliest times as an act of brigandage.^ Among the ancient Greeks 
and Romans, as apparently among other ancient peoples, the practice pre- 
vailed of announcing the commencement of hostilities by a formal declaration 
of war.^ The Romans in particular laid stress upon the necessity of a prior 
demand for reparation {rerum repetitio), following which, if redress was not 
granted, war was formally declared by members of the college of fetials to 
whom that duty was intrusted.^ During the Middle Ages the practice of 
despatching heralds to announce war with due ceremony was revived, doubt- 
less under the influence of the traditions of the Roman law. In later centuries 
formal diplomatic announcements were made ; but by the eighteenth century, 
notwithstanding the assertions of publicists that a declaration of war was 
necessary ,■* the practice of giving formal notice had fallen into disuse. War 
was frequently begun without notice of any kind, though in most cases under 
circumstances which of themselves constituted a sufficient warning. On occa- 
sion, as between Great Britain and France in 1756, formal declarations were 
issued some time after actual hostilities had begun. In 1898 the United States 
regarded the terms in which Spain replied to the ultimatum contained in the 
joint resolution of Congress on April 21 as equivalent to a declaration of 
war and thereupon commenced hostilities without delay.* The formal declara- 
tion of war, issued on April 25, dated the existence of hostilities back to 
April 21. A serious charge brought against Japan by Russia in 1904® of 


^ Fhillipson, Int. Law of Ancient Greece and Rome, II, 197 fi. 

® That the formalities attending the commenpment ot war did not preclude arbitrary 
conduct on the part of Rome in respect to the judgment passed upon the grounds of war 
is obvious. All that could be claimed for the procedure was that it precluded a sudden and 
treacherous attack without prior opportunity on the part of the other slate to submit to 
the terms presented. 

® Grotius held that a war to be just must be “publicly decreed.” De jure bdli ac pacts, 
Eng. trans., Bk. Ill, Chap. Ill, I V. Vattel looked upon a declaration of war as “necessary 
as a last effort to end the dispute without shedding of blood, by making use of fear to 
bring the enemy to a sense of justice.” Droit des gens, Eng. trans., Bk. Ill, § si. 

'* Moore, Digest, VII, 170. 

° For the merits of the controversy, see Hershey, International Law and Diplomacy of 
the Russo-Japanese War, Chap. I; Takahashi, International Law Applied to the Russo- 
Japanese War, Chap. j. 
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treachery in the attack upon the Russian fleet at Port Arthur two days before 
the declaration of war showed the necessity for a general international agree- 
ment upon the subject.i 

CAt its meeting at Ghent in 1906, the Institute of International Law adopted 
resolutions urging not only due warning but al^ a sufficient delay between 
the declaration and the commencement of hostilities to prevent an evasion of 
the rule of previous notice.®- A year later the subject was brought before the 
Second Hague Conference, and a rule of treaty law was adopted in the form 
of a Convention (III) Relative to the Opening of Hostilities. This convention 
provided that hostilities between the contracting powers “must not commence 
without previous and explicit warning, in the form either of a reasoned 
declaration of war or of an ultimatum with conditional declaration of war.” 
Moreover, the existence of a state of war must be notified to neutral powers 
without delay, and would not take effect in regard to them until so notified, 
unless it were clearly shown that they were in fact aware of the existence of 
war.®^y 

The effect of the provisions of the Hague convention was, for the powers 
that ratified it, to fix an unequivocal date for the commencement of war 
instead of the less certain date of the first act of hostilities. Moreover, it 
assured a definite statement of the grounds upon which the war was under- 
taken. It did not, however, preclude the possibility of a surprise attack in case 
the ultimatum was immediately followed by hostilities. In the case of the 
Austro-Hungarian forty-eight-hour ultimatum to Serbia in 1914 the violation 
of good faith lay not in the failure to give warning that hostilities were about 
to commence, but in the fact that negotiations had not been in progress, and 
the state against which the ultimatum was directed was not aware that a 
crisis was at hand.® 

In 1931 Japan evaded the necessity of a declaration of war against China 
by pretending that the invasion of Manchuria was not “war”; and the 
same device was resorted to in 1937.^^ In 1935 Italy undertook military 
operations against Ethiopia without a formal declaration of war,” as did 
Germany against Poland in 1939,^® although in both cases the failure to 
observe the Hague Convention occurred under circumstances which indicated 
the danger of an attack without the explicit warning called for. The attack by 
Germany upon Russia on June 22, 1941, was, however, not only without a 
declaration of war or an ultimatum, but even without preliminary negotia- 


® Resolutions, pp. 163-164. 

'' Art. I. Treaties and Conventions, II, 2259. 

® Art. 2. 

’ For details, see Stowell, Diplomacy of the War of 1914, Chap. II. 

■“* Events Leading up to World War 11 , p. 4. See above, Chap. XXVII, note 10, where 
the distinction between hostilities and technical “war” is pointed out. 

ss Events, p. 127; Documents on Int. Affairs 1937, p. 659. 

Italy appears to have proceeded after the manner of Japanese hostilities in Manchuria 
in_ 1931, as if Ethiopia were unworthy of a declaration of war. For the report of the com- 
mittee of the Council of the League of Nations, holding that the hostilities constituted 
"war" in the sense of the Covenant, see League of Nations, Official Journod, 1935, p. 1223. 

See Dept, of State Bulletin, Vol. IV, 224; Events Leading up to World War 11 , p. 210. 
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lions making Russia aware of the clanger.''* On December 7, 1941, Japan 
attacked the United States at Pearl Harbor without a declaration of war or a 
formal ultimatum; but in this case negotiations had been in progress long 
enough to constitute an informal ultimatum. The treachery consisted in 
commencing hostilities before the explicit warning called for by the Hague 
Convention had been given.'” J 

It is scarcely to be expected that the Hague Convention will be in any way 
applicable in the future now that war has lost its legal character under the 
Charter of the United Nations. Assuming that a state may violate the obliga- 
tions of the Charter and commit an act of aggression, it is not to be expected 
that in doing so it will go through the formality of a declaration of war 
when it can no longer claim any legal status or rights under the traditional 
laws of war.'“ On the other hand measures taken by the United Nations in 
pursuance of the provisions of the Charter in cases of acts of aggression 
would not be “war” in the technical sense, and they would be entered upon 
only after the fullest publicity and with ample warning to the offender.'^ 

(As late as the seventeenth century no clear distinction was recognized 
b«ween the regular armed forces of a state and able-bodied citizens who, 
upon the approach of the enemy, might take up arms to defend their country. 
As Vattel pul it in 1758: “In former times, and especially in small States, as 
soon as war was declared every man became a soldier; the entire people took 
up arms and carried on the war.” *“ Even those who made no resistance were 
at times not spared when the discipline of armies became lax and passion ran 
high.''” Conditions improved during the succeeding centuries, and it came to 
be accepted that unarmed citizens were not subject to attack provided they 
themselves took no part in hostilities. There remained, however, the difficult 
question whether individual citizens talcing up arms independently of the 
organized forces of their country or groups of citizens rising cn masse upon 
the approach of the enemy were to be allowed the privileges of combatants 
engaged in lawful warfare]? 

Upon this question the practice of states varied widely. The Instructions 
for the Government of Armies of the United States in the Field issued during 
the American Civil War made a distinction between “partisans,” who were 
soldiers belonging to a corps detached from the main army and acting under 
the authority of the commander-in-chief and who were held entitled to be 
treated as prisoners of war, and on the other hand bodies of men who com- 


Bulletin, V, SS6 1 Events, p, 286. In like manner Belgium, Luxemburg, and the Nether- 
lands were invaded without warning on May 9, 1940; Jugoslavia on April 6, 1941. Greece 
was invaded by Italy after a three-hour ultimatum. Finland was invaded by Russia on 
November ag, 1939, after a declaration on the j8th that Russia considered itself released 
from the treaty of non-aggression. 

Events, pp. 307 ff. For gditurial comment upon the act of treachery, see L. H. Woolsey, 
C, C. Hyde and E C. Stowell, Am. Journal, Vol. 36 (1942), 77, 83, 87. 

See above, p. 40. 

” See above, pp. 189 ff. 

Droit des gens, Eng. trans , Bk. Ill, Chap. II, § 9. 

10 Compare the pica made by Grohus in favor of children, women, and other non-com- 
batants, De jure belli ac pads, Bk. in, Chap. IX, §§ VIII-XII. 
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mitted hostilities “without commission, without being part and portion of the 
organized hostile army, and williout sharing continuously in the war,” and 
who were to be treated “summarily as highway robbers or pirates.” The 
Instructions further recognized the right of the population of an invaded 
territory to rise m masse to resist the invader.®^ By contrast, the rules en- 
forced by the German army upon its invasion of France in tSyo were most 
severe, requiring practically impossible conditions of volunteer corps and 
local militia (francs-tireurs) and punishing with great severity resistance by 
unorganized populations.*® ’ 

In 1899, at the Hague Peace Conference, an effort was made to reconcile j 
the conflicting points of view of the larger states with regular standing armies f 
and the smaller states which might be obliged to improvise their defense^ 
forces. Article i of the Regulations attached to the Convention Respecting the 
Laws and Customs of War on Land laid down conditions under which “the 
laws, rights, and duties of war” might apply to militia and volunteer corps 
as well as to the “army” proper.*® The Regulations also provided that the', 
inhabitants of a territory which had not been occupied might upon the approach ' 
of the enemy spontaneously take up arms to resist the invading troops and 
must be regarded as belligerents in spite of not conforming to the conditions 
in respect to organization laid down for volunteer corps, provided that they 1 
conformed to the conditions of carrying arms openly and respecting the laws 
and customs of war.*'* 

The provisions of the Hague Regulations broke down seriously in the first 
World War and even more seriously in the second, although not being tech* 
nically binding upon the belligerents their observance can only be judged by 
the extent to which they embodied customary law. Once the decision was 
taken by Germany to violate the neutrality of Belgium in 1914, military 
necessity made it imperative for the German army to overcome the resistance 
of the inhabitants both to the passage of troops and to the permanent occupa- 
tion of the territory. The German interpretation of the legality of levies en 
masse was applied rigorously,*® and unauthorized acts of hostility committed 
upon the approach of the enemy by the inhabitants of towns and villages 
were punished with great severity. Sniping, whether on the part of individuals 
or of groups, was repressed not only by the execution of the offenders but by 
the burning of houses and the execution of hostages talcen as a rule from 
among the older and more important personages of the district.*® On occasion 

2" No. 82. For the status of the Confederate Partisan Rangers, see Boidwell, The Law of 
War between Belligerents, 7g. 

Nos. gi, S2. 

For details, see Spaight, War Sights on Land, 41 ff. 

For the text of the convention, see Treaties and Conventions, II, 2269; Hague Con- 
ventions, 100. 

Art. 2. Compare Instructions, No. gi. 

*® See German War Book, Morgan’s trans., Chap. i. The Geiman requirements were that 
levies en masse should be organized in the same manner as volunteer corps and ■wear a 
distinctive mark visible at a distance. 

-0 For details and references, see Gainer, International Law and the World War, I, Chap. 
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hostages were used as a screen to protect the column ot the enemy as it 
entered a new village. The local authorities warned the inhabitants against 
committing acts of hostility, and such sniping as was done and such resistance 
as was offered were the result of irresponsible acts of individuals rather than 
of concerted group action. 

During the second World War the same practice was followed of holding an 
entire village responsible for the resistance of unauthorized individuals. The 
speed with which the invading armies moved, the wide area of territory 
covered by them on some fronts and the mountainous character of the terri- 
tory on other fronts made resistance by small groups of guerrillas and par- 
tisans feasible, and it was to be expected that the invader would not recognize 
them as lawful combatants.’’ At times, as in the uprising in Warsaw under 
General Bor in 1944, the status of the forces of resistance would have been 
difficult to determine even if the invader had had any concern for the legality 
of his acts. The rules of military occupation entered to complicate the situa- 
tion,’® which did not permit in any case the making of fine distinctions 
between lawful and unlawful combatants. The irony of “laws of war” was 
illustrated here as well as in other phases of the war where the judgment of 
individual commanders determined what was lawful and unlawful.’® 

Customary law had long since ruled out the use of savages as auxiliary 
troops in time of war, so that no reference was made to them in the Hague 
Convention.®® During the first World War the old controversy was revived in 
connection with the use by France of colored troops from its African col- 
onies.®® During the second World War the extension of the theater of opera- 
tions into the Philippines, Borneo, and other islands of the Pacific led to the 
employment by Japan of native troops whose conduct coulc^.oot at times be 
distinguished from the lawless acts of untamed savages.®® 

^ It is part of the irony of “laws of war” that attempts to prohibit instru- 
ments of warfare of a particularly destructive or painful character have been 
in each case doomed to evasion or open defeat. The prohibition of the use 
of poison goes back to the Code of Manu, and it entered into the code of the 
ancient Greeks and Romans as well as that of medieval writers; but practice 
often failed to conform to principle.)®^he Second Lateran Council, meeting 
in 1139, issued a prohibition of the use of the crossbow and the arbalist, 

27 See I. P. Trainin, “Questions of Guerrilla Warfare in the Law of War," and L. Nurick 
and R. W. Barrett, “Legality of Guerrilla Forces under the Laws of War,” Am. Journal, 
Vol. 40 (1946), S34, 563. 

2® See below, p. 568, In thii case the military occupant was in retreat, so that the law 
of military occupation would appear not to be strictly applicable. 

22 See above, p. 348. For the refusal of the German Government to treat “commandos” 
as lawful combatants, see below, p. shij n. 57. 

®2 The controversy between the IJiutcd States and Great Britain over the use of savages 
in time of war fills a number of unhappy pages in the early relations between the two 
countries. For the proposal of the American negotiators at Ghent in i8r4 to prohibit the 
employment of savages, see Am. Stale Papers, For. Rel. HI, 715 ff.; Hyde, Inn. Jjavs, HI, 650. 

®i See Fauchille, Droit Intemaiional Public, Tome II, 122, where the practice is con- 
demned. 

The numerous complaints with respect to the conduct of these native troops will 
doubtless find their place in the trial of Japanese ofiiccis for offenses against the law of war. 

®® See Walker, History of the Law of Nations, I, 42, 56, 72. 
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although the injunction proved ineffective.®* Again, the harquebus was con- 
demned, but without effect upon international praclicc."® The attempt of 
chivalry to bar as unworthy of brave men the newer inventions of science 
failed, apparently on grounds similar to those advanced in more modern 
times. The Instructions of 1863 forbade the use of poison in any manner, “be 
it to poison wells or food or arms.” It remained, however, an open question 
whether the pollution of drinking waters by methods which involved no 
deception, such as the contamination of a well or stream by dead cattle, was 
in violation of customary law.®jfv 

(in 1868 a conference of European mQitary delegates met at St. Petersburg ProUbiiion , 
to take action with regard to the new explosive bullets, and a declaration was | 

adopted containing both a statement of general principles and a specific 
agreement forbidding the use of “any projectile of a weight below 400 
grammes (about fourteen ounces avoirdupois) which is either explosive or 
charged with fulminating or inflammable subtances. The principles upon 
which the declaration proceeded were; (i) that the progress of civilization 
should have the effect of alleviating as much as possible the calamities of 
war; (2) that the only legitimate object which slates should endeavor to 
accomplish during war was to weaken the military forces of the enemy; 

(3) that for that purpose it was sufficient to disable the greatest possible 
number of men; and (4) that this object would be exceeded by the employ- 
ment of arms which needlessly aggravated the suffering of disabled men or 
rendered their death inevitable. Tlie Declaration was obviously open to 
attack on ground of its logical inconsistencies, and it must be regarded as an 
effort to prevent certain excesses of cruelty under circumstances which did 
not admit the prohibition of others. Why, argued the critics, save a man from 
an explosive bullet only to have him blown to bits by shrapnel from a 
cannon? 

J^urther restrictions upon the Instruments of warfare were laid down by Piohibitions ' 
the First and Second Hague Conferences. Article 23a of the Regulations ^°Hague 1 
attached to the Convention Respecting the Laws and Customs of War on Conferences 
Land forbade the employment of poison or poisoned arms.®" Article 230 
forbade the employment of “arras, projectiles or material of a nature to cause 
superfluous injury.” In addition, three declarations were drawn up, although 
not signed by a sufficient number of states to give them general validity."*" 

The first of these, as renewed in 1907, prohibited for a period extending to 

■* ‘ Ibid., I, laSj note i. 

The student may be reminded of the classic words of the Chevalier Bayard who, when 
dying in 1524 of a wound inflicted by a harquebus, thanked God he had never shown 
mercy to a musketeer. 

For a discussion of Instances occurring during the American Civil War and the Boer 
War of 1899-1902, see Spaight, War Rights on Land, 84. 

For the text of the declaration, see Higgins, Hague Peace Conferences, J, 

_ There was, indeed, little logic in the humanitarian sentiment of tire period. Statesmen 
simply could not foresee the practicability of putting restrictions upon war itself. 

30 For the text of the convention, see Treaties and Conventions, II, 2269; Hague Con- 
ventions, 100. 

For the texts of the declarations, sec Higgins, Hague Peace Conferences, 4S4 ff.; Hague 
Conventions, 220 ff. 
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the close of the Third Peace Conference “the discharge of projectiles and 
explosives from balloons and by other new methods of a similar nature.” 
Prance, Germany, Italy, Russia, and Japan refused their signatures when 
the declaration was renewed in 1907.*’- The second declaration embodied an 
agreement, without time limit, “to abstain from the use of projectiles the sole 
object of which is the diffusion of asphyxiating and deleterious gases,” The 
United States delegation refused its signature, Captain Mahan pointing out 
that the prohibition was being adopted in ignorance of the practical effects 
of such shells, and that the restriction was inconsistent with other instru- 
ments and methods of warfare.”'^ A third declaration, also without time limit, 
contained an agreement, “to abstain from the use of bullets which expand or 
flatten easily in the human body, such as bullets with a hard envelope which 
does not entirely cover the core, or is pierced with incisions.” These bullets, 
known as “dumdum” bullets, after the arsenal near Calcutta where they were 
first made, were introduced by the British as a means of putting out of action 
Indians who could not be stopped by the use of ordinary bullcts^he declara- 
tion was not signed in 1899 by the United States or Great Britain, owing to 
their preference for a prohibition framed in more general terms; and the 
United States continued its opposition even after Great Britain had acceded 
to, the declaration in 1907. 

inuring the first World War the only restrictions which obtained legal 
recognition were those relating to the traditional forms of the use of poison 
and to dumdum bullets. Accusations were made on both sides of violations of 
the prohibition against the poisoning of wells and the use of dumdum bullets, 
but it would appear that they were justified only in exceptional instances.'^ 
Germany protested against the use of shot-guns by the American army, but 
the United States refused to admit the obligation to abandon them. In the 
spring of 1915 the German army began using asphyxiating and poisonous 
gases, and the British and French armies promptly retaliated. With the inven- 
tion of adequate masks the earlier denunciation of “gas attacks” as illegal 


In explanation of the refusal of his signature in 1907 the French delegate slated that 
Uie problem of aerial navigation was progressing so rapidly that it was unwise to “forbid 
in advance the light to profit by new discoveries” which might be more effective with 
respect to the legitimate objects of attack without being less humane. Proceedings, III, 147. 
In view of the retusal-of so many of the leading poweis to ratify the declaration, it can 
scarcely be regarded as binding even between those that ratified, general ratification being 
doubtless an implied condition. 

12 Higgins, op. cil., 493, gives the argument at length. See also Proceedings oj the Hague 
Peace Conferences, Conf. of i8gg, pp. 283, 366. 

For the argument of Captain Crozler in favor of permitting modified dumdum bullets 
and prohibiting explosive bullets, sec Proceedings of the Hague Peace Conferences, Conf. 
of 1899, pp. 79 fi. Hyde, writing in 1922, justified the explosive bullet, "by reason of its 
destroying human life,” and condemned expansive bullets as offering “no 
Muitwy^ advantage commensurate with the harm inflicted.*’ The same position is taken in 
the edition of I94S> although in modified terms. Int. Law, cd. 1922, II, §66t 
T '“For a review of the controversy, see Gamer, International Law and the' World War. 

•t} C^hap. ^C. 


<3 The question whether the use of gas, by the methods employed, came within the pro- 
Wbitions of Uie Hague Convention was reviewed by Gainer, op. cit.. Chap. X. At this 
distinction between gases spread by the use of projectiles and gases 
emitted from cylinders and blown toward the enemy by the wind seems somewhat subUc. 
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was succeeded by competition in the discovery of more deadly gases, and by 
the close of the war the new instruments of warfare were in regular nsc.^, 

Upon the return of peace the question of the use of poisonous gases was Thpw.isii- 
reconsidered upon its merits, and at the Washington Conference of 1921- tiejtyof 
1922 a treaty was signed by the powers represented at the conference which ’‘’-- 
declared that “the use in war of asphyxiating, poisonous or other gases, and 
all analogous liquids, materials or devices, having been justly condemned by 
the general opinion of the civilized world and a prohibition of such use having 
been declared in treaties to which a majority of the civilized Powers are 
parties,” the signatory powers assented to the prohibition and invited other 
nations to adhere to the agreement in order that the prohibition might be 
“universally accepted as a part of international law.” The prohibition, how- 
ever, remained unratified, owing possibly to the fact that the treaty also 
regulated the use of submarines. On June 17, 1925, the Protocol Prohibiting 
the Use in War of Asphyxiating, Poisonous or other Gases, and of Bac- 
teriological Methods of Warfare was opened for signature at Geneva, and 
was ratified by a large number of states. The protocol followed the Washing- 
ton treaty in reciting the condemnation of gases “and of all analogous liquids, 
materials or devices” by the general opinion of the civilized world and the 
prohibition of their use by a majority of states; and it called for the universal 
acceptance of this prohibition and its extension to the use of bacteriological 
methods of warfare. The failure, however, of certain important states, notably 
the United States and Japan, to ratify the agreement made it impossible for 
other states to rely upon it, so that research work for the discovery of new 
ai^ more effective gases continued as before.*® 
during the second World War two new instruments of warfare were used, v-bnmbs 
both giving rise to controversy as to their legality. Germany used rocket 
bombs fired from bases on the coast of Holland against London and other 
British cities, and the United States used the atomic bomb against the Japa- 
nese cities of Hiroshima and Nagasaki. The doubtful legality of the V-bomb 
lay in the fact that of its very nature it could not be aimed with accuracy 
against its proper target, and that the speed with which it came made it 
impossible to give warning to the inhabitants of the city to take to shelter.*® 

On the other hand the doubtful legality of the atomic bomb consisted in the 
fact that the range of its action and its destructiveness were so great as to 
make it impossible to observe the restrictions upon the bombardment of 
undefended cities.®® ^ 

Art. V. For the text of the treaty, see Treaties and Conventions, III, 3116. 

For the text of the Protocol, see L. of N. Treaty Series, XC, 65; Hudson, Int. Legis- 
lation, III, 1670. 

The vicious circle was obvious, being the result of the necessity of individual sclf- 
protectron in the absence of an international organization capable of assuring the general 
peace by the collective action of the community. It appeared to be believed that poisonous 
gases were too effective a weapon to permit a nation to forego preparations for their use 
in reliance upon the good faith of a possible opponent. 

For a description of the V-bomb and its effects, see N. Tangye, “Flying Bombs and 
Rockets,” Foreign Affaiis, Vol. 24 (1945-1946), p. 40, 

®® For comment upon the legal aspects of the atomic bomb, see E. Stowell, P. B. Potter, 
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Following the war the General Assembly of the United Nations adopted, 
on January 24, :946, a resolution creating a Commission on Atomic Energy, 
the object of which was to make specific proposals for extending between all 
nations the exchange of basic scientific information for peaceful ends, for the 
control of atomic energy to the extent necessary to ensure its use only for 
peaceful purposes, for the elimination from national armaments of atomic 
and other weapons adaptable to mass destruction, and for effective safe- 
guards by way of inspection and other means to protect complying states 
against the hazards of violations and evasions.'""'- On its part the United States 
submitted to the Commission a series of proposals looking to the progressive 
attainment of the objectives set forth in the resolution of the General Assem- 
bly. The Soviet Union countered with a draft international convention by 
which the contracting parties were to agree to prohibit the production and 
employment of weapons based on the use of atomic energy, and to destroy 
existing stocks of such weapons.®* 

The chief obstacle in reaching an agreement lay in the unwillingness of the 
United States to give up the possession of bombs already made and the con- 
tinued production of bombs without being given adequate assurances, in the 
form of international inspection, that the obligations undertaken would be 
mutually observed; and in the unwillingness of the representative of the 
Soviet Union to accept the plan of inspection, which, it was alleged, conflicted 
with the principle of sovereignty. In consequence, the Soviet Union refused 
to enter into any agreement which would not leave the final decision with the 
Security Council, so that the veto power could be used to check measures 
that might be taken by the International Atomic Development Authority 
proposed by the United States. ' 

In respect to methods of warfare, as in respect to instruments, the same 
difficulty arose of determining what conduct was admissible, or legal, under 
the circumstances of the particular case in hand. Certain general principles 
were accepted, but their application to concrete situations presented nu- 
merous points of dispute. In respect to methods of warfare affecting the com- 
batant armies only, custom as well as convention declared it unlawful “to 
kill or wound an enemy who, having laid down his arms, no longer having 
means of defense, has surrendered at discretion." ®® It was likewise forbidden 
to announce in advance that no quarter would be given. The latter rule 


E. Borchard and E. Turlington, Am. Journal, Vol. 39 (194s), 784, ^88; Vol. 40 (1946), 
161, i6S. Secretary of War Stimson’s defense of the use of the atomic bomb may be found 
in “The Decision to Use the Atomic Bomb,’’ Harpers MagaUne, February, 1947. 

For the text of the resolution of the General Assembly and the terms of reference of 
the Commission, see The International Control of Atomic Energy, Dept, of State publica- 
tion No. 2702, p. T32. For the “principle of trusteeship” on the part of the United States, 
see ibid., 10, 106. A resolution of the General Assembly, adopted December 13, 1946, urged 
the Security Council to expedite considciation of a draft convention for the creation of an 
international system of control and inspection in connection with the general problem of 
disarmament. 

The proposals of the United States and the memoranda accompanying them may be 
found in The International Control of Atomic Energy, 138 H. For the draft convention 
proposed by the Soviet Union, see ibid., 209. 
as Hague Regulations, Art. 23c. 
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presented no difficulties in practice. Tt negatived the earlier custom of at- 
tempting to intimidate tlie enemy to surrender in cases where a small number 
held a strategic position from which it would be costly for the larger force 
to dislodge them.®'* 

The rule forbidding the killing of those who have surrendered was more . 
difficult of application. The practical conditions of a frontal attack frequently 
made it impossible for the attacliing troops to “lake prisoners.” The necessity 
of pushing deeper into the enemy’s lines, the difficulty of disposing of those 
who had surrendered without endangering the rear of the attacking troops, 
and the practical impossibility for officers to restrain themselves or their 
men when in the heat of action led to numerous violations of the general 
principle.®® The American Instructions of 1863 recognized the right of a 
commander to refuse quarter in cases of imperative necessity, when the pres- 
ence of prisoners would endanger the safety of the army,®“ and the exception 
was doubtless consistent with international practice. During both the first 
and the second World War there were numerous accusations of refusal to 
give quarter where the circumstances permitted it, a particularly unhappy 
instance taking place during the counter-offensive of General Rundstedt 
against the American invasion forces in December, 1944-®’ 

Ruses of war or stratagems were recognized by international law as legili- Use of 
mate means of deceiving the enemy, and their customary use was confirmed 
by the Hague regulations.®® Their use, however, was restricted by the condi- 
tion that they must not involve a violation of good faith. Hence they might 
not be resorted to in cases where the enemy bad been taken off his guard by 
any of the recognized signs, such as flags of truce or the Red Cross emblem, 
of a desire to establish communication or to enjoy immunity from attack. Nor 
might the agents appointed to enter into a parley with the enemy perform 
any hostile act under cover of their pacific character. A debatable issue was 
presented by the use of the uniform of the enemy or of his national flag. The 
regulations forbade the “improper” use of these emblems,®® but the vague- 
ness of the prohibition would seem to have left the question to be settled by 
the customary law.®® The customary rule merely prescribed that in such cases 

For a discussion of the former attitude of commanding officers toward besieged towns 
which presumptuously dared to hold out against superior forces when the capture of the 
fortress was regarded as certain, see Vattel, Droit des gem, Bk. HI, § 143. Hall, Interna- 
tional Law, $ 129, n. For a modern instance see Spaigbt, War Rights on Land, 99. 

®® For instances in illustration of the practical problems presented to attacking forces, 
see Spaight, op, cit,, 91 ff. 

®® Instructions, No. 60. See, however, Rtdes of Land Warfare, 1914, No. 18.3. The Rides 
of 1940 merely repeat the Hague Regulations. 

®’ See protest of Department of State, released December 29. Bidlelin, Vol. XI, S48. For 
the orders given to German commanders to refuse the surrender of members of Allied 
“commando” units, see Nasi Conspiracy and Aggression, 58. 

®® Art. 24. “Ruses of war and the employment of methods necessary for obtaining in- 
formatiotr about the enemy and the country are considered lawful.” 

®® Art, 23f. It is forbidden “to make improper use of a flag of truce, of the national 
flag, or of military insignia and uniform of the enemy, as also the distinctive signs of the 
Geneva Convention." See V. Jobst HI, “Is the Wearing of the Enemy’s Uniform a Viola- 
tion of the Laws of War?,” Am. Journal, Vol. 35 (1941), 433. 

®® Compare the discussion of the subject by Grolius, De jure belli ac pads, Bk. HI, 

Chap. I. 
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the disguise must be dropped before action commenced; but it was pointed 
out that there was no logic in a rule which permitted a belligerent to lure the 
enemy to a position by a form of deceit which became unlawful only when 
it was too late for the enemy to benefit by the removal of the disguise."' By 
an old customary law, confirmed by the Hague regulations, it is forbidden 
“to kill or wound treacherously individuals belonging to the hostile nation or 
army.” ““ Apart from the above cases involving bad faith, deceit was widely 
used in warfare, and under the name of “strategy” it was the deciding factor . 
of many battles. 

The use of spies in time of war was a measure of recognized legality, not- 
withstanding the severe penalty inflicted upon the spy if caught by the 
enemy. In international practice, however, difficulties arose from lack of a 
sharp distinction between spies, scouts, despatch-bearers, and war traitors. 
The Hague regulations of 1899 followed the customary law in malting the 
essence of spying consist in acting “clandestinely or on false pretenses” with 
the object of obtaining information in the zone of operations of a belligerent 
and of communicating it to the enemy.® “ It was further provided that soldiers 
not in disguise, properly known as “scouts,” might penetrate the enemy’s lines 
to obtain information without being considered spies. So also despatch- 
bearers, whether soldiers or dvflians, were not considered spies if tliey carried 
out their missions openly. Persons sent in balloons to deliver despatches or 
maintain communication between different parts of the army or territory 
came within the same class. Upon the outbreak of the Russo-Japanese War, 
Russia announced the intention of treating as spies war correspondents who 
should communicate news to the enemy by wireless telegraphy; but the threat 
was not carried into effect.®* The regulations provided for the trial of spies 
before punishment, and they emphasized the legality of the use of spies by 
providing that a spy who had escaped and was afterward captured was to be 
treated as a prisoner of war.®" The American Rules of Land Warfare em'i 
phasized the customary rule that no distinction of sex was made in respecr 
to the penalty inflicted upon spies.®® 

Possibly the most difficult problem of the “laws of war” was the attempt to 
regulate sieges and bombardments so as to permit the belligerent to reduce an 
enemy stronghold and at the same time to spare non-combatants as far as 
possible and to do no more harm than necessary to public buildings not used 
for military purposes. From the earliest times sieges figured prominently in 
wars, and the Iliad of Homer has made the seven-year siege of Troy an 
indelible memory. Romantic legends center around the sieges of medieval 
town-fortresses, and the “relief” of a besieged city, as of Vienna by the 

®* See Hall, International Lav), § i8j; Hyde, International Law, II, I 659. For the use 
ol the enemy’s flag at sea, see below, p 589. 

Art. 23b. Vattel quotes the classic instance of the rejection by the Roman consuls of 
the proposid of the physician of Pyrrhus that he should poison his master. Bk. Ill, § iJS. 

®® Art. 29. 

See Hershey, International Law and Diplomacy oj the Russo-Japanese War, iij ff. 

®® Arts. 30-31. 

®® No. 204, For the case of Edith Cavell, see below, p, S 74 . 
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Polish king, Sobieski, in 1683, marked at times a turning point in the history 
of civilization. But with the spread of Christianity the doctors of the Church 
were hard pul to it to determine the limits of the use of force in carrying 
out the siege of a town or city.®^ Reduction by starvation was a regular 
method, and it bore upon combatants and non-combatants alike. Must a be- 
sieging commander permit the exit from the dty of “useless mouths” which 
consumed supplies without contributing to the defense? Might the water- 
supply of a city be cut off with the result of spreading disease among the 
people? How could the fire of cannon be directed so as to reach military 
objectives and yet not destroy adjacent churches and monuments? How 
could the general of an attacking force restrain his troops when taking a city 
by assault? These and other problems troubled moralists and jurists alike, 
and no acceptable solution was found for them.®® 

It was not until the meeting of the Hague Conference in i8pg that conven- 
tional law came to supplement the uncertain customary law. (The R egulations 
attached to the Convention Respecting the Laws and Customs of War on 
Land provided that “The attack or bombardment of towns, villages, dwell- 
ings, or buildings which are undefended, is prohibited.” ®" The Regulations 
of 1907 went a step further by emphasizing “the attack or bombardment by 
any means whatever,” so as to include bombardment by projectiles from 
balloons or airships.’® Before commencing bombardment, except in case of an' 
assault, the commander of the attacking force must do all in his power to 
warn the authorities.’ ‘ Buildings devoted to religion, art, science, and charity; 
historic monuments; hospitals, must be spared as far as possible; and it was 
the duty of the besieged to indicate these buildings by special visible signs.’® 

The Regulations unfortunately failed to define what constituted a defended j 
as distinct from an undefended town, and in the absence of such a definition 
the prohibition was of little value.’®'/ 

Doubtless there would have been little left of the prohibitions against bom- Aerial raids 
bardment during the first World War even if the development of the airplane 
as an instrument of combat had not come to give a definition of “defended War 

Compare Vitoria, De bello. Art. I; De jure beUi, No. 52, in Scott, The Spaniih Origin 
of International Law; Suarea, De bello, in ibid. 

“® Vattel gives what was in his day a progressive interpretation of the obligations of the 
belligerent. See Droit des Gens, Bk. Ill, Chaps. VIII, IX. For a review of modern practice, 
see Spaight, op. cit., 174 fi. 

Art. 25. 

Higgins, op. cit., 269. In view of the other loopholes of evasion in the Convention, the 
amendment added nothing to its actual scope. 

Art. 26. The U. S. Rules of Land Warfare, 1914, following the Instructions of 1863, 
pointed out that “surprise may be a necessity,” in which case there is no oblrgation to give 
warning (No. 217). The phrase is omitted in the Rules of 1940, but the prindple is retained 
(No. So). In the case of Coenca Brothers v. Germany, Greco-German Mixed Arbitral 
Tribunal, Dec. i, 1927, the trrbunal held that Art. 26 of the Hague regulations, requiring 
that warning be given by land forces before bombardment, was applicable to airciaft as 
well, so that the bombardment of Salonika by Germany in 1916, otherwise justifiable be- 
cause ol the occupation of the city by Allied troops, was unlawful and gave rise to a proper 
claim of damages. See Annual Digest, rps^-rpaS, p. 570. 

The regulations obviously failed to anticipate night-bombing and blackouts. 

^®The subject was, however, discussed in connection with maiitime bombardment, but 
without result. See below, p. 590. 
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town” suited to its own purposes. When the German army set up “Big 
Bertha” at a distance of seventy-live miles from Paris there was little reason 
to believe that the aim of the monster gun could be accurate. But was not 
Paris a defended town in the sense that it was surrounded by armies whose 
chief purpose was to prevent the taking of the city? When the German 
fleet bombarded Scarborough, Hartlepool, and Whitby, the justification 
offered by Germany was the presence of troops, barracks, and land batteries."'’ 
The coroner’s jury at Scarborough declared that the victims of the bombard- 
ment had met their death as the result of a “murderous attack” ; but it would 
have been difficult to prove the case by the terms of the Hague Convention. 
Aerial raids were directed against railway terminals, docks, munition factories, 
and storehouses. Was the presence of these sufficient to convert London from 
an undefended city into a defended one? On both sides the belligerents 
insisted that their aviators were instructed to “confine their attacks to points 
of military importance”; but, assuming every effort on the part of the avia- 
tors to obey instructions, the mechanical possibilities of accurate aim at great 
heights and high speeds made it impossible to carry out the instructions 
without desisting altogether from the attack. Towns within the zone of the 
operations of the land forces were obviously subject to direct attack, and in 
many cases the concentration of troops in such towns before the civilian 
population could be removed made it impracticable to draw any distinction 
between combatants and non-combatants as objects of bombardment.'''’ 

The inevitable loss of life on the part of non-combatants would doubtless 
have led to charges of violation of the laws of war no matter what the inten- 
tion of the belligerent governments had been. But reprisals by one belligerent 
for the alleged excesses of the other soon made the argument from legal 
obligation meaningless. Before the war closed in 1918 the bombardment of 
open towns outside the region of military operations had become common 
practice.'^ A town was now a defended town simply because it was located 
in the enemy country and was within range of attack by airplanes. - 

The experience of the first World War proved conclusively that the neces- 
sary regulation of the use of aircraft in war could not be obtained by the 
mere application to airships of the existing rules applicable to land and mari- 
time warfare, inadequate as were the latter within their own particular 
sphere. So important had airships become to both armies and navies for scout- 
ing and observation service and so effective was their work of destruction 
that the proposal of restrictions upon their use in war did not seem feasible 
to the leading air powers at the time of the adoption of the Aerial Navigation 


r* An ‘‘open town” in the traditional sense was one which the enemy could enter without 
opposition. But that was before the invention of weapons which could fire over the beads 
of the intervening forces of defense. 

See below, Chapter XXX, n. 37 . 

^'Thc subject is discussed at len^h in Garner, International Law and the World War, 
1, Chap. XIX. See aiso, Spaight, Air Power and War Rights; Air Power and the Cities; 
Royse, Aaial Bombardment and the International Regnlation of Warfare. 

See the evidence presented in the Report of the Commission of Responsibilities, Appen- 
dix 1 , igig. 
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Convention in 1919.'® Article 38 of that agreement expressly left to the 
parties freedom of action in time of war. The Washington Conference of 
1921-1922 likewise found the problem of restrictions too difficult for imme- 
diate settlement, and in consequence it adopted on February 4, 1922, a 
resolution for the appointment of a commission of jurists to consider the 
question whether the existing rules of international law adequately covered 
new methods of attack and defense resulting from the “new agencies of war- 
fare” developed since 1907, and, if not, what changes in the existing rules 
ought to be adopted in consequence.’® The Commission, consisting of dele- 
gates of Great Britain, United States, France, Japan, and the Netherlands, 
prepared two sets of rules. Part I dealing with the control of radio in time 
of war and Part II dealing with aerial warfare.®® While neither set of rules 
was adopted, the provisions of the aerial code were significant as showing that 
the framers of the code still had hope that the use of the airplane might be 
kept within the limits of land and naval warfare. 

The draft code sought to exclude definitely certain purposes of bombard- The 
ment, namely, the terrorizing of the civilian population, the destruction of bomb!iu:d°^ 
non-military property, the injuring of non-combatants, and the enforcement moni 
of requisitions in kind and contributions. It laid down the generalization that 
“aerial bombardment is legitimate only when directed at a military objec- 
tive,” that is, an objective the destruction of which would constitute a 
“distinct military advantage to the belligerent.” Certain legitimate objectives 
were then enumerated, such as military establishments and munition fac- 
tories; but even these were excluded when they could not be bombarded 
without the “indiscriminate bombardment” of the civilian population, The 
bombardment of cities and villages “not in the immediate neighborhood of 
the operations of land forces” was prohibited, and it was permitted in the 
immediate neighborhood of the operations of land forces only when “there 
exists a reasonable presumption that the military concentration is sufficiently 
important to justify such bombardment.” The usual care to avoid as far as 
possible bombardment of buildings devoted to public worship, art, science, or 
charity was enjoined. Finally the code provided that, except in so far as was 
otherwise stipulated in the code itself or in maritime warfare conventions, 
the laws of war and neutrality applicable to land troops were applicable to 
aerial warfare.® ‘ 

No prophet was needed to foresee that the next war would be fought with The second 
no regard for the rules which the several governments were unwilling to adopt, Woild War 

rs See above, p. 409. 

For the text of the resolution, see Am. Jotirnal, Vol. 16 (1922), Supp., 74. 

®® For the text of the draft code, see Am. Jownal, Vol. 17 (1923), Supp,, 24s; J. B. 

Moore, International Law and Some Current Illusions, 210 if,, where the General Report 
may be found. For comment, see W. L. Rodgers, "The Laws of War Concerning Aviation 
and Radio,” Am. Journal, Vol. 17 (1923), 629; J. W. Garner, ibid., Vol. 18 (1924), 36, 
where the provisions of the code are examined in detail and controversial points discussed. 

SI For comment upon the code and upon the impracticable character of some of its 
provisions, sec Spaight, “Air Bombardment,” British Year Booh, IV (1923-24) , 21. See also 
E. Colby, "Aerial Law and War Targets,” Am. Journal, Vol. 19 (192S), 702; P. W. Wil- 
liams, “Legitimate Targets in Aerial Bombardment,” ibid., Vol. 23 (1929), S7o. 
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and in the framing of which Germany and Russia had not been consulted. 
The bombardment of Warsaw and other Polish cities in 1939 was succeeded 
Uie following spring by the devastating bombardment of the neutral city of 
Rotterdam and the following fall by the indiscriminate bombardment of 
London and other British cities. With the growing power of the British and 
American air fleets began the equally indiscriminate bombing of German 
cities, ending in the almost complete destruction of Berlin, Munich, Ham- 
burg, and numerous other centers of military movement and industrial life.®“ 
The war in the Far East witnessed in like manner the use of the airplane 
without regard for the lives of non-combatants or for churches and historic 
monuments. Was it lawful for an American task force to bombard Tokio 
under conditions which precluded either warning in advance or accurate aim 
towards military objectives? The Japanese Government answered with the 
execution of the crew of planes forced down in combat.®® Was it lawful to use 
the atomic bomb against Hiroshima and Nagasaki on August 6 and 9, 194S1 
without giving due warning of the danger to non-combatants? ®‘ By the time 
that stage of the war had been reached so many violations of the laws of war 
by Japan had taken place that questions of legality were not taken too 
seriously. Hiroshima remained the answer to further attempts to bring war 
under the control of law. 

The laws of war permitted the seizure and destruction of enemy property 
by a belligerent when military necessity demanded it. The earlier practice of 
wanton destruction complained of by Grotius had long been formally con- 
demned in principle and was virtually obsolete in practice at the time of the 
Hague Conferences. The Hague Regulations followed the customary law in 
forbidding the destruction and seizure of the enemy’s property unless it be 
“imperatively demanded by the necessities of war.” ®° The rule was thus a 
conditional one, and left to the determination of the belligerent army the 
circumstances under which military necessity demanded such measures. Cus- 
tom and convention combined to draw a distinction between the right of a 
commander in the field to seize and destroy enemy property as an incident to 
offensive or defensive military operations and the limited right of an army 
of occupation to make use of enemy property as an incident to the effective 
administration of the country.*^ In the former case the right of the belligerent 
commander applied equally to public and to private property, and it was 
regularly exercised in connection with army supplies and storehouses, rail- 


The question of the legality of these bombardments was complicated by the argument 
of reprisals which, as in other cases, reduced the laws of war to the vanishing point. 

See below, n. 170. 

Sec above, p. 559, where the atonrlc bomb as an instrument of warfare is discussed. 

While condemning wanton destruction, Grotius recognrzed the right of confiscation, 
goiitg so far as to say that “By the law of nations not merely be who wages war for a just 
cause, but in a public war also any one at all becomes owner, without limit or restriction, of 
what he has taken from the enemy." De jure belli ac pacts, Eng. trans., Bk. Ill, Chap. VI, 
§ II. Vattel, in 1758, was scarcely less drastic in his doctrines, including private property in 
“enemy property” and stating that the belligerent “takes possession, when he can, of the 
enemy’s property, and confiscates it.” Droit des gens, Eng. trans., Bk. Ill, §§ 73, 161. 

Art, 23!. 

I*'’ Hague Regulations, Arts. 52-53. See below, p. 572. 
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ways, munition factories, and other property of direct military value to the 
enemy. The exercise of the right with respect to property of a non-niililiiry 
character was more debtatble. Destruction of dwellings lying in the line of 
fire was common practice. On occasion, as at Atlanta in 1864, whole sections 
of a city were set on fire as a means of depriving tlie enemy of resources of 
food or shelter.®* On the other hand, the burning of public buildings in 
Washington by British forces in 1814 was generally condemned.®® The Hague 
regulations confirmed customary law in declaring that “the giving up to 
pillage of a town or place, even when taken by assault, is forbidden." 
General devastation of property as a means of covering the retreat of an 
army was, however, a common practice of belligerents. 

A more difficult problem was to determine how far the destmetion of 
enemy property was justified, not in connection with direct hostilities, but as 
a means of cutting the enemy’s lines of communication, eliminating his sub- 
sequent sources of supply, or intimidating the civilian population and induc- 
ing it to bring pressure upon the government to sue for peace. In 1864 
General Sherman devastated a wide area from Atlanta to the sea in ptirsuance 
of an interpretation of military necessity which included the objects above 
mentioned, and shortly afterward the devastation of the Shenandoah Valley 
was carried out to the same end.®’ Devastation on a broad scale was carried 
out by Spain in Cuba in 1897. The practice of “concentrating" the civilian 
population in garrison towns, which accompanied tire devastation, led to 
protests from the United States which ultimately formed part of its grounds 
of war."* In rgor the British armies in South Africa interned the civilian 
population in “concentration camps,” with the result of serious loss of life. 
At the same time the country was laid waste far and wide as a means of 
cutting off the supplies of the guerrilla forces."® 

During the first World War the fixed lines of battle along the western front 
resulted in the destruction of entire towns and villages, such as Ypres and 
Mons, lying in the line of fire. Devastation for military purposes accompanied 
the retreat of the German armies on the western front in the spring of 1917. 
On the other hand numerous outrages occurred, such as the burning of the 
Louvain library and the destruction of the cathedral at Rheims, which were 
clearly in excess of military necessity, taking that term in its juridical 
sense."^ 

It remained for the second World War to witness devastation on a scale 
which made mockery of the prohibitions of the Hague conventions. Enemy 
property of every character was seized without regard to its public or private 
character. Vast areas in Russia were laid waste in the path of the advancing 

For details, see Spaight, War Rights an Land, 131, 307, 410. 

®" Ibid., 112. 

®® Aitide 28. 

For details, see Spaight, ibid , 133-133. 

Moore, Digest, VI, 130, 

For details, see Spaight, ibid,, 136. 

“*Seo J. W. Garner, "Some Questions of International Law in the Euiopean War,” 
Am. Journal, Vol. 9 (1913), 72, 93. 
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German armies and even more in Uie wake of (heir retreat. Historic monu- 
ments were reduced to ruins in the invasion of one country after another. 
If much of the destruction was unnecessary, much more was the inevitable 
accompaniment of hostilities on the greatest scale yet known."" 

Intimidation of the civilian population as a means of bringing about the 
surrender of the enemy’s armies had long been an incident of warfare, 
although condemned by moralists and impliedly repudiated by the Hague 
regulations. Even during the American Civil War, when a higher standard of 
conduct might have been expected than in other wars, both General .Sherman 
and General Sheridan accepted the necessity of bringing war home to the 
civilian population as a means of terminating more speedily the military 
conflict."® Intimidation was doubtless the primary motive in the long-range 
bombardment of Paris during the first World War, and at least a secondary 
motive in the bombing of London. During the second World War the tech- 
nique of the Blitzkrieg was doubtless directed as much against the civilian 
population as against the opposing armies, In any case the wholesale exodus 
of the population from towns and villages was intended by the enemy to 
obstruct the movement of troops and thus facilitate conquest.®^ 

^ International law possessed a separate set of rules governing the occupa- 
tion of enemy territory by a belligerent when the latter had defeated or 
driven out the opposing army and had obtained, for the time being, control 
over the particular area. At the time Grotius wrote, no distinction was made 
between the temporary rights of an army of occupation and the permanent 
rights belonging to a belligerent as the result of conquest. Armies in posses- 
sion of enemy territory exercised rights of sovereignty over it, and went at 
times so far as to recruit their forces from among the inhabitants of the 
country."® But by the middle of the seventeenth century a distinction came 
to be made between the provisional authority exercised by the belligerent 
army and the final status of the territory as determined by the treaty of 
peace."® The army of occupation was held to exercise temporary legal author- 
ity based upon the actual fact of possessing control over the territory. The 
character and scope of this authority were determined on the one hand by 
the military necessities of the belligerent army and on the other by the human 
interests and welfare of the civilian population of the occupied territory. The 
interaction of these two objectives of military occupation resulted in a series 
of compromises which formed the modern law.’®^ 

®® The official documents still await publication in full; but specifications are uncalled for. 

Bordwcll cites General Sherman as saying that he attached “more impoitance to these 
deep incisions into the enemy’s country, because this war differs from European wars in 
this particular; we are not only fighting hosUle armies, hut a hostile people, and must make 
old and young, rich and poor, feel the hard hand ot war, as well as their organized aimies.” 
Law of War, p. 79. Similar views of General Sheiidan are also cited, ibid., p. 78. See Sher- 
man’s Memoirs, II, 227; Sheridan’s Memoirs, I, 486. 

These were but phases of what has now come to be known as “total war.” 

"® See Westlake, InUrnational Law, 2d ed., II, gs, where the instance of Frederick the 
Great is cited. 

®" Vattel, Droit des gens. III, §§ 197-198. 

On the general subject, see Conner, The Development of Belligerent Occupation; 
Nys, L’Occupation de guerre. 
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At the outset the primary difficulty was to determine at whal moment the 
rights of the invader ceased and those of the military occupant began. Two 
opposing doctrines stood out in sharp contrast at the First and Second 
Hague Conferences.j^On the one hand, Great Britain and the smaller Euro- 
pean states held that a country could only be said to be “occupied” when 
the invader had sent his troops into all parts of it, so as to be in a position 
to suppress upon the spot any resistance to his authority^ ‘ On the other 
hand, Germany and the larger European states having standing armies held 
that the legal situation of military occupation came into being so soon as the 
principal armies of the enemy had been defeated and overthrown.^"* The 
provisions adopted in the Hague regulations showed the acceptance of the 
first of these doctrines, and it was laid down that “territory is considered 
occupied when it has actually been placed under the authority of the hostile 
army” and that “the occupation applies only to the territory where such 
authority is established and can be exercised.” The test of legal military 
occupation was, therefore, its actual effectiveness in the particular area where 
its legality was brought into question. 

The scope of the authority of the militaiy occupant was, in so far as it 
related to the general welfare of the civilian population, practically the same 
as tliat of the displaced government. The Hague Regulations gave effect to 
customary law in providing that when the authority of the legitimate govern- 
ment had actually passed into the hands of the occupant, “the latter shall 
take all steps in his power to reestablish and ensure, as far as possible, public 
order and safety, while respecting, unless absolutely prevented, the laws in 
force in the country.” An obligation was therefore imposed upon the 
belligerent to maintain the existing civil and criminal law in so far as was 
compatible with the existence of a state of war and the safety of the army of 
occupation. Such new measures as might be enacted in accordance with the 
necessities of the abnormal situation possessed, in respect to the citizen body, 
the force of law, and their observance might be secured by the imposition of 
such penalties as the occupant might deem necessary. While the occupant 
was forbidden by the Hague regulations “to compel the population of oc- 
cupied territory to take an oath of allegiance to the hostile power,” he might 
demand of the inhabitants the same obedience and temporary loyalty to 
which their lawful sovereign was entitled.*®®,^-'’ 
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loi The theory was connected with a liberal inteiprctation of the status of a levie en 
masse. See above, p. 554- 

JOS poj details of the conflicting views, see Spaight, op. cil., 326 ff. 

JOJ Art. 42. 

JO'* Article 43. The authority thus set up by a belligerent in occupied territory and the 
acts done in pursuance of it were technically known as ‘‘military government,” while the 
law enforced by the military government was known as “martial law,” although the latter 
included such parts of the local law as the itrililary occupant might decide to enforce. 
Martial law in this sense is to be distinguished from martial law as a measure of domestic 
emergency Icgislatron. See Willoughby, Constitutional Law, ad ed., LXXXV-LXXXVII ; 
Birkhimer, Military Government and Martial Law, Part II, SVi-SSo; Hyde, International 
Law, III, § 702. 

*"o In the case of United States v. Rice, 4 Wheaton 246 (iflig), the court held that by 
the stiriender of Castinc to the British in 1814 the inhabitants passed under a temporary 
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In exercising Uie general functions of government the military occupant 
was confronted with a number of restrictions imposed by international law 
with the object of protecting the inhabitants of the territory from an abuse 
of the authority over which they had no control. The administration of the 
territory called for the enactment of new measures adjusting the normal life 
of tlie community to the presence of an alien army in its midst. At the same 
time the needs of the army of occupation must be adequately provided lor. 
In pursuance of this object, the Hague Regulations prescribed that the mili- 
tary occupant must respect the personal and property rights of the inhabi- 
tants. While he could not compel the inhabitants to take the oath of allegiance 
to the hostile state,’ he could forbid and punish severely acts coming under 
the head of “war treason.” “The lives of individuals” and “family honor and 
rights,” as well as “religious convictions and freedom of worship,” must be 
respected. The Hague Regulations forbade the belligerent “to compel the 
nationals of the hostile party to take part in the operations of war directed 
against their own country,” and the restriction held good “even when they 
have been in his service before the commencement of the war.” The phrase 
“operations of war” was deliberately left vague; and while acts directly 
connected with military operations were forbidden, it was not clear whether 
the phrase included or excluded acts indirectly connected with military opera- 
tions, such as the repair of fortifications, railroads, and bridges, the digging 
of trenches, the transportation of supplies, or the burial of the dead. It was 
also disputed whether the terms of the Hague Regulations forbade tlie use of 
“forced guides.” 

The taking of hostages was a practice of ancient origin, and the records 
of history show that the hostage too oflen paid the price his captor exacted. 
In the wars of the late nineteenth century the talcing of hostages was asso- 
ciated with the practice of “prophylactic reprisals.” During the American 
Civil War a carload of prisoners was drawn by a long rope over a suspected 
place to test its safety.’ During the Franco-Prussian War the Germans put 
prominent French citizens on the engines of trains in order to put a stop to 
train-wrecking. But in spite of the obvious abuses to which the practice was 
subject the Hague Regulations made no mention of it, although it might be 
said to have been indirectly included in the rule prohibiting the infliction of 
any general penalty upon the population for the acts of individuals. As late 
as 1940 the United States Rules of Land Warfare recognized among other 
purposes for which hostages might be taken: “to protect lines of communica- 
tion by placing them on engines of trains in occupied territory; and to insure 
compliance with requisitions, contributions, etc.” 

The Hague regulations followed customary law in forbidding the confisca- 

allegiance, so that customs duties paid to the British authorities did not have to be paid 
again to the American authorities upon the evacuation of the port by the British. 

lae With respect to the oath of allegiance, General Pope’s proclamation in i86s during 
the American Civil War is described by Spoight {op. cit., p. 333), as “bad war law” as 
well as bad generalship. Compare Article 4.5 of the Hague Regulations. 

Sheridan’s MeiiitArs, I, 380. U. S. Rtdes, 1914, No, 387. 

les u. s. Rules, 1940, No. 339. 
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lion of private property, as well as “pillage”; but they appeared to go 
beyond customary law in requiring that private property “must be rcspecled," 
unless the latter phrase could be interpreted to permit the taking of private 
properly by way of requisition and contribution. As an incident to the 
general administration of the territory, the occupant might levy taxes “in 
accordance with the rules of assessment and incidence in force,” and must 
apply the receipts, at least in part, to the expenses of the administration."" 
In addition to taxes, practice sanctioned the levying of “contributions,” which 
consisted in forced exactions of money payments." Customary law forbade 
the levying of contributions for the mere purpose of enrich mg the treasury 
of the government of the military occupant, and the Hague regulations con- 
firmed the rule by requiring that contributions, if levied, “can be only for 
the needs of the army or of the administration of such territory.” 

A special difficulty was presented by the custom of imposing fines upon 
the community as a means of preventing offenses, such as the destruction of 
railways, telegraph lines, and bridges, forbidden by the martial law of the 
occupant. The rule of holding the community collectively responsible for the 
acts of individuals was well established in principle, although subject to 
abuses in practice."" > The Hague regulations provided that “no general 
penalty, pecuniary or otherwise, can be inflicted on the population on account 
of the acts of individuals for which it cannot be regarded as collectively 
responsible”;^* but the phrasing of the restriction was in such vague terms 
as to leave it uncertain whether the community might or might not be “re- 
garded as collectively responsible” for acts which its cooperation would help 
greatly to prevent and which it might, therefore, be held to permit impliedly 
by not preventing.**” 

10(1 Arts, 46, 47. In should be observed that there is no exemption accorded to piiblit 
property of a form capable of being confiscated or utilized. See Regulalioiu, Ait. 53, and 
compare Instructions, No. 31. 

Alt. 48. The Hague regulations require that this be done “on the same scale as that 
to which the legitimate government was bound.” The U. S. Rules of Land Warfare of 1940 
(No. ZQS) merely require that ‘The fiist cliarge upon the State taxes is for the cost of local 
maintenance. The balance may be used for the purposes of the occupant.” 

Ill Moore {Digest, VII, 285) quotes the striking statement of President Polk in 1848 that 
"no principle is better established than that a nation at war has the light of shifting the 
burden off itself and imposing it on the enemy by exacting militaiy contributions.” 

11® The Hague Regulations provided that for every contribution a receipt should be 
given to the contributors (Article ji) ; but the receipts did not involve a promise to make 
compensation, they weie merely evidence of payment, to be recognized or not at the close 
of the war according to the provisions of the treaty of peace. 

11® See Spaight, op. dt., 408. 

11^ Article so. 

lie The student of constitutional law may make comparison with the practice resorted to 
by certain states of the United States of holding municipalities responsible for lasses in- 
curred as the result of mob violence. See, for example, Chicago v. Stuiges, 222 U. S. 3:3 
(igii). The U. S. Rules of Land Warfare, 1940, agnificantly omit a provision of the code 
of 1914 which authorized “collective punishments ... for such offenses as the community 
has committed or permitted to he committed.” In respect to the destruction of the village 
of Lidice the American Secretary of State made on June 12, 1942, the following statement; 
“This latest example of mass terrorization through wanton butchery of hostages and brutal 
torture of innocent women and children has shocked and outraged humanity. Savage tribes 
at times followed such vile practices but quickly turned away from them as being so 
utterly inhuman and beastly as to be unworthy even of savages. I am not surprised that 
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ilsitions Customary law gave to a military occupant the right to provide for the 
immediate needs of the army of occupation by drawing upon the supplies of 
the local population. These supplies, known as “requisitions in kind,” might 
consist of articles of direct military use, such as horses, wagons, and auto- 
mobiles, or of articles of general use, such as food, clothing, houses, and 
machinery. Requisitions were distinguished from mere booty or plunder by 
the fact that they must be limited to the immediate needs of the local detach- 
ment as distinct from the belligerent forces as a whole and that they were 
collected more or less systematically so as to distribute the burden upon the 
local community.”" The Hague Regulations confirmed the necessity of limit- 
ing the demands made to the needs of the army of occupation and required 
further that “they shall be in proportion to the resources of the country.” 
The Regulations provided that “contributions in kind shall, as far as possible, 
be paid for in cash”; and where this cannot be done “a receipt shall be given, 
and the payment of the amount due shall be made as soon as possible,” 

The indefiniteness of the obligation marked little or no advancement upon the 
prevailing practice. In addition to “requisitions in kind,” the military occu- 
pant might make demands upon the services of the inhabitants in connection 
with the needs of the army and the general administration of the territory. 
The Hague Regulations prescribed that such services might not “involve the 
inhabitants in the obligadon of taking part in military operations against 
their own country," v 

r’lactice The violations of the Hague Convention in respect to military occupation 

Irbt World were so general during the first World War that there appeared to be little 
left of its provisions when the war came to a close. The invading German 
armies, particularly in their sweep through neutral Belgium, Interpreted 
freely the principle of the collective responsibility of the community tor the 
illegal acts of individuals. Hostages were taken and in many cases executed; 
heavy fines were imposed upon towns and villages in punishment of acts 
committed by individuals; men, and in some cases women, were deported 
from occupied territory and made to work in factories and mines of the 
enemy; and the food and other supplies of the occupied territory were drawn 
upon in excess of and without reference to the needs of the army of occupa- 
tion.^^® Whether the measures taken were so far in excess of customary law 

Hitler has revived this unspeakable relic of the darkest periods of history. His act is in 
thorough keeping with all that he represents.” Department of State Bulldin, Vol. VI, 336. 

no On the general subject of requisitions, see Spaight, War Rights on Land. The II. S. 
Rules of 1914 quoted his statement that “practically everything under the sun” might be 
requisitioned. 

m Art. sa. It was on the ground of long delay in making payment that the Germano- 
Gteek Arbitral Tribunal held that a requisition made by the German military authorities 
in Rumania in igil was unlawful. See Karmatzucas v. Germany, Anntial Digest, 1925-1926, 
P- 478. 

1^0 Art. $2. This rule clearly included a prohibition of forced labor in munitions factories 
of the enemy. 

110 See Garner, Int. Law and the World War, I, § 195 ff.; “Memoire of the Belgian Gov- 
ernment,” Am. Jownal, Vol, it (1917), Supp. 99; Diplomatic Correspondence between the 
United States and Belligerent Governments, ibid., Vol. it (1917), Spec. Supp., 249®. For 
events during the Balkan Wars of 191a and 1913, see Report of the International Commis- 
sion, Chap. II, “The War and the Non-Combatant Population.” 
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as to constitute violations of the laws of war was never juridically rleler- 
minedd^" The punishment meted out by German tribunals to a few criminals 
after the war did not deal with the question comprehensively.'®’ 

During the second World War militaiy occupation, first by the German 
and later by the Allied armies, covered far wider areas than were covered in 
the first World War. On the part of the Gennan army, hostages were taken 
even more freely than in Belgium in 1914; larger numbers of hostages were 
executed; villages, such as Lidice, were completely wiped out in reprisal for 
alleged unlawful acts committed within their areas; the deportation of forced 
labor reached the high figure of more than fis'» million; requisitions went to 
the limit of available resources, leaving the local populations on the verge of 
starvation. What remained of “the law” was no more than the personal re- 
straint of individual officers when there was no military gain to be had by 
further demands. 

The policy of “extermination” pursued by the German Government against 
Poles and Jews went beyond all bounds, paralleling, with colder calculation, 
the excesses which history records of the Tartar conqueror, Jenghis Khan. 
In Poland the intelligentsia had been marked down for extermination as early 
as 1939; and the policy was carried out systematically and ruthlessly. In 
1944 Germany sought a “final solution” of the Jewish question in Europe, 
and by a variety of methods, chiefly put into effect in liquidation camps such 
as Auschwitz, succeeded in exterminating not less than six million Jews.'®® 

On the part of the Allied armies military occupation was scarcely estab- 
lished in the enemy country before the war came to a close. What followed 
after the surrender of the enemy must be judged in the light not of the 
specific laws of war but of the general principles of justice and equity in 
respect to the reparations that might be exacted for wrong done. On this 
matter there were no rules of customary law. The victor exacted what he 
believed to be his due, with an eye to his future relations witli the defeated 
country.'®® 

A difficult problem of military occupation during both World Wars was 
that presented by what was technically known as “war treason.” The 
Hague Regulations forbade the military occupant to compel the population 


120 See, however, the Report of the Commission of Responsibilities, Appendix I. 

121 See below, p. 668. * 

122 For details of the treatment by the German authorities of the civilian population, see 
Nazi Conspiracy and Aggression, 62 ff., 77 ff., and documents accompanying the Nuremberg 
trials. 

For the reaction of the American Republics to the ill-treatment of hostages, see Resolu- 
tion XXXIII of the Meeting of Foreign Ministers at Rio de Janeiro in 1942, “Humaniza- 
tion of War.” 

With respect to pillage of public and private property by the German occupation forces, 
see Nazi Conspiracy and Aggression, 68 ff. 

For the Nazi policy of exporting slave labor, see ihid., 72 ff. ; also Fried, The Exploitation 
of Foreign Labor by Germany. 

For the reply of the Nuremberg Tribunal to the German doctrine of subjugation offered 
in defense of the treatment of occupied countries, see Nazi Conspiracy and Aggression, 83. 

138 See below, p. 677, where the military occupation of Germany after the war is 
discussed. 

13 * On the subject of “war treason,” see Oppenheim, Int, Law, Vol. II, 6th cd., §§ 162, 235. 
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to “take the oath” to the hostile state. But it was well established by cus- 
tomary law that individual citizens must refrain from communicating in any 
way with the armies of their own country and from giving them other aid 
and comfort. Customary law recognized that war traitors might be severely 
punished, the death penalty being imposed for betraying information concern- 
ing the condition or operations of the occupying army. 

It would appear that the offense committed by the British nurse, Edith 
Cavell, at Brussels in 1915 was that of war treason, aggravated by the fact 
that her position as a Red Cross nurse was one of special trust. On the other 
hand, the aid alleged to have been rendered by her to the enemy appears to 
have been insignificant in itself, and it bore no relation to the safety of the 
army of occupation. The penalty of death imposed upon her was, therefore, 
more severe than usage warranted.^*® 

During the second World War the offense of war treason became even 
more complicated by the fact that in Norway, France and other occupied 
countries the military occupant established national governments which pro- 
claimed their loyalty to the occupant and administered the country under the 
general control of the occupant. Resistance to these “quisling” governments 
was widespread, taking the form of “underground” organizations which 
carried on a campaign among the people both to maintain their morale and 
to prepare them for the possible day when they might openly take up arms 
against the military occupant. Numerous members of these resistance groups 
were executed; and patriotism fell afoul of traditional laws of war which 
demanded obedience of a defeated people.^®® 

The modern rules of international law with respect to the treatment to be 
accorded to prisoners of war stood in marked contrast with the prevailing 
practice of earlier times. As Grotius found it, the law of nations authorized 
the enslavement of prisoners; but the influence of Christianity had moderated 
the rigor of the law in favor of the alternative practice of holding prisoners 
for ransom.^®’ This latter practice was encouraged by the rule, later dis- 
carded, that prisoners belonged to the individual or to the army corps which 
captured them, so that the ransom money went directly to the captors.’®® 
At times the prisoner was allowed to ransom himself by means of a ransom 
contract, which formed an exception to the rule with respect to the validity 
of contracts between enemies. The growing tendency during the second half 
of the nineteenth century toward the “humanizing” of war led to the formula- 
tion, at the Brussels Conference in 1874, of elaborate provisions for the 
improvement of the condition of prisoners.’*® Finally, the First and Second 

12® For details of the case, see Gamer, op. cit., II, §§ 382 - 386 . Doubtless the secrecy 
attending the trial of Miss Cavell and the general policy of intimidation pursued by the 
German aimy of occupation in Belgium during the first World War served to accentuate the 
severity of the death penalty. 

22«The “underground” must be distinguished from guerrillas (see above, p. SS4), 
although both were likely to share the same fate. 

127 De Jure belli ac pack, Bk. Ill, Chap. VII. 

128 See Walker, History oj the Lav) of Nations, i8g ff. 

128 For the test of the Brussels Declaration, see Higgins, The Hague Peace Conferences, 

273 ff. 
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Hague Conferences incorporated these and other proposals into the Regula- 
tions annexed to the Convention respecting the Laws and Customs of War 
on Land.’®“ 

The regulations laid down the two general principles that prisoners of war 
were “in the power of the hostile government,” as distinct from that of the 
individuals or corps which captured them and that they must be “humanely 
treated.” Further provisions of a most specific character dealt with various 
aspects of the treatment to be accorded them. The captor government 
obligated itself to maintain them and accepted as a normal standard of main- 
tenance the food, quarters, and clothing assigned to its own troops. Prisoners 
were to retain possession of their property, with the exception of arms, horses, 
and military papers. They might be interned in towns or fortresses, and they 
might be kept in confinement only when the circumstances urgently de- 
manded it. They might, with the exception of officers, be put to labor at tasks 
not connected with the operations of war, and they must be paid for their 
services. Prisoners were liable to disciplinary punishment in case thej' showed 
insubordination or attempted to escape. They might be set at liberty on 
parole provided the laws of their country permitted it, in which case their 
own government assumed an obligation not to require or accept service from 
them incompatible with the parole given. Provision was made for the estab- 
lishment by the belligerents of bureaus of information relative to prisoners 
and for the acceptance of the charitable services of relief societies organized 
in the country to which the prisoner belonged, both of which agencies were 
granted special privileges for the performance of their duties. On the whole 
the prisoner’s lot, as the delegates to the Hague Conferences contemplated it, 
was to be relatively a fortunate one, and he could await the end of the war 
with the certainty of being rejoined to his family in reasonably good 
health.^»i 

But the humanitarian provisions, adopted in such detailed form at The 
Hague, failed as in other cases, to take into account the conditions of modern 
total war. How could Germany, blockaded by Great Britain during the four 
years of the first World War, be expected, even had there been the will to 
do it, to feed prisoners according to the standard of its own army which had 
to bear the burden of the war, or even according to the standard of its factory 
workers whose work was essential to the winning of the war? And if prisoners 
revolted against the meager fare to which they were subjected, disciplinary 
punishment appeared to be justified.^®* 

The inadequacy of the provisions of the Hague Conventions was obvious. 
But the leading powers still had faith in the adoption of new and more 
specific rules of law. A conference of forty-seven states met at Geneva, and 

ISO A,rts. 4-20. See, on the general subject, Flory, Prisoners oj War; G. Werner, Reciieil 
des Cows, Vol. 21 (192S — ^I), J. 

’■®^The inability oi the delegates to the Hague Conferences to forecast the circumstances 
of “total war’’ is nowhere better shown than in the provisions of the Regulations relating 
to prisoners of war. 

respect to the treatment of prisoners of war during the first World War, see 
Garner, op. cit., II, Chaps. XXI-XXII. 
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on July 29, 1929, an elaborate convention was adopted, consisting of 97 
articles.’''^ Provision was made that the new convention should be regarded 
as complementary to articles 4-20 of the Hague Convention of 1907. The 
fundamental principles of the Hague Convention were reaffirmed and specific 
articles were added with the object of protecting prisoners from abuses such 
as had occurred during the war of 1914-1918. In particular, reprisals were 
forbidden, including the so-called “prophylactic reprisals.” A prisoner might 
not be sent to an area where he would be “exposed to the fire of the fighting 
zone,” or “employed to render by his presence certain points or areas immune 
from bombardment.” “All forms of corporal punishment, confinement in 
premises not lighted by daylight, and in general all forms of cruelty whatso- 
ever are prohibited.” Collective penalties for the acts of individuals were also 
prohibited.'”' Work done by prisoners must have “no direct connection” with 
the operations of the war. The scope of the Hague rules was broadened to 
include non-combatant members of the armed forces, whether on land, at 
sea, or in the air.'”“ 

The provisions of the Geneva Convention did little or nothing to alleviate 
the lot of prisoners in Germany during the second World War. Protests made 
through neutral “protecting governments” were of no avail.'”' At the close 
of the war numerous German officers and guards were put on trial and 
punished for inhuman treatment of prisoners exceeding the necessities of the 
situation.'”® The “death-march” of the American prisoners taken by the 
Japanese at Bataan and Corregidor in 1942 led to the execution of tlie general 
responsible. The argument of “military necessity,” offered in justification of 
so many acts which might otherwise have been regarded as violations of the 
laws of war, was inapplicable in most cases to the treatment of prisoners of 
war.'”“ 

The adoption of definite international obligations with respect to the care 
by belligerents of the sick and wounded of the enemy dated from the Geneva 
Conference of 1864. Prior to that time the practice of states varied widely, 
being dictated apparently more by the humane instincts of the particular 
belligerent than by accepted customary rules. The Geneva Convention"” 


For the text of the convention, see Hudson, International Legiilation, V, 20. The con- 
vention entered into effect on June 19, 1931. 

1 ®** Art. 9. 

1 ®* Art. 46. 

®®® Art. 81. 

137 For the protest of the United States against the refusal of the German Government 
to allow representatives of the Embassy in Beilin to visit camps in Belgium in 1940, see 
Hackworth, Digest, VI, 285. 

138 See Naai Conspiracy and Aggression, si ff- nnd documents relating to the Nurembeig 
trials. 

ISO For particulars of breaches of the laws of war by the Japanese authorities, see Trial 
oj Japanese War Criminals, 93 ff. 

In comparing the treatment of prisoners of war by the opposing belligerents account must 
of course be taken of the material resources of the belligerents and of their military situa- 
tion. But the conditions in some of the German and Japanese camps appear to have been 
beyond any defense on such groimds. Compare the treatment of German prisoners in the 
United States, J. B. Mason, Am. Journid, Vol. 39 (1945), 198. 

HU For the text of the convention, see Higgins, op. cit., 8. 
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laid down the broad principle that sick and wounded soldiers should be cared 
for by the belligerent in whose power they were, without distinction of na- 
tionality. In addition to elaborate provisions with respect to ambulances and 
military hospitals and their personnel and equipment, it was agreed to adopt 
the emblem of the Red Cross as the distinctive sign of the sanitary service. 
A second conference met in 1906 and drew up a revised convention bringing 
the earlier provisions more into accord with modern science and modern 
methods of warfare.’ This convention was in force during the first World 
War. But a number of its provisions were difficult of observance, even hi 
cases where the belligerent was willing to observe them. The belligerents were 
pledged to respect and protect “movable sanitary formations,” which accom- 
panied armies in the field, as well as the “fixed establishments” or stationary 
hospitals behind the lines or at more distant points, and with certain excep- 
tions “convoys of evacuation” transporting the sick or wounded to the rear. 
This involved, however, a degree of selectivity in the objectives of long-range 
bombardment which was practically impossible. Numerous accusations of 
violations of the Red Cross Convention were made, many of which appeared 
to be well grounded, and some of which took on the character of atrocities.’*® 
Alleged abuses of the “neutrality” required of persons engaged in Red Cross 
work added to the difficulty of distinguishing between incidental and delib- 
erate violations of the immunity attributed to them. 

f The Geneva Conference of 1929, which drew up the Convention on the 
Treatment of Prisoners of War, also adopted a Convention for the Ameliora- 
tion of the Condition of the Wounded and Sick in Armies in the Field.* *^’1 
The effort was made to overcome difficulties encountered in the experience 
of the first World War. Particular attention was given to the protection of 
the mobile medical units and fixed medical establishments. The personnel 
engaged in the care of the sick and wounded were to be respected under all 
circumstances and were not to be made prisoners of war. New provisions were 
adopted relating to medical aircraft, which must be painted white and bear 
the distinctive emblem of the Red Cross.’** Elaborate provisions were 
adopted for the communication by the belligerents of the names and indica- 
tions of identity not only of the sick and wounded but also of the dead, so as 
to avoid as far as possible the tragedies connected with the innumerable 
“missing persons” of the first World War. 

During the second World War the alleged violations of the Geneva Con- 
vention equaled those of the first World War, notably the violations of Red 
Cross convoys and the bombardment of hospitals bearing the Red Cross 
emblem. The indictment of the Japanese war criminals recited, among the 
violations of the laws and customs of war, “mistreatment of the sick and 
wounded, medical personnel, and female nurses,” contrary to articles of the 

141 For tjje text of the convention, see ibid., iS ; Am. Journal, Vol. 1 ( 190 ?) , Supp., aoi f£. 

’■*2 See Garner, op. cit., I, Chap. XX. 

148 For the text of the convention, commonly referred to as the “Red Cross Convention,” 
see Hudson, International Legislation, V, i. 

144 Art. 18 . 
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Gt'ncvti Conveiilion of 1929 and to the Red Cross Convention of the same 
tlato.^'*'"’ 

Owing to the development of modern means of communication, a consiclcr- 
ahle amount of non-hostile intercourse was carried on between the belligerent 
governments during the first and second World Wars through the agency of 
neutral diplomatic representatives.^"*” Each belligerent transmitted to the 
particular neutral diplomatic representative in charge of its interests such 
coinmunicalions as it desired to have forwarded to the other belligerent, and 
replies were made through the same indirect channel. These communications 
related to such matters as proposals for new agreements with respect to the 
conduct of hostilities, the status of alien enemy citizens, and particularly to 
complaints and protests by one belligerent against the violation of the laws 
of war by the other belligerent. Occasionally a neutral state, for example, the 
United States in 1915 and 1916, went so far as to intervene between the 
belligerents with a suggestion as to the method of conducting hostilities.**’ 

Direct intercourse between commanders in the field was always an incident 
of warfare, and from the earliest times such intercourse was surrounded by 
special sanctions. The personal inviolability of the bearer of a flag of truce 
ranked, with the good faith of treaties, as one of the oldest and best-recog- 
nized rules of international law. The Hague Regulations followed custom in 
extending the inviolability of the bearer of a flag of truce to “the trumpeter, 
bugler or drummer, the flag bearer and interpreter who may accompany 
him.” Both custom and convention justified a commander in refusing to 
receive the bearer of a flag of trace when to do so might endanger the success 
of pending military operations. The'abuse of a flag of truce by an army which 
sent it, as, for example, the act of firing upon those who came forward to 
receive it, was an oSense of the most serious character, and as a rule gave 
rise to reprisals.**” 

Informal agreements frequently took place between belligerents for the 
adjustment of minor questions relating to the conduct of hostilities, and they 
were governed by the same rule of good faith applicable to treaties. Formal 
agreements fell into three general classes: cartels, capitulations, and armi- 

140 Sec Trial of Japanese War Criminals, Dept, of State Publication, No. 2613, pp. 94, 96. 

1*0 Switzerland, Sweden, and Spain were the chief neutral intermediary governments. 
Compare Resolution XXXVI of the Meeting of Foreign Ministers at Rio de Janeiro in 1942, 
by which the American States recommended that none of them should represent the interests 
of a non-American state which had no diplomatic relations or was at war with an Ameri- 
can state, 

1*’ Compare Resolution VI, “Humanization of War," adopted by the Meeting of Foreign 
Ministers of the American Republics at Panama, 1939. 

i*“ Art 33. 

i*“ For cases occurring during the first World War, see Report of the Commission of 
Responsibilities, 57. 

Passports, or safe-conducts, and safeguards were commonly classed under the heading of 
“intercourse between belligerents"; but it should be observed that these agreements were 
as a rule entered into not between the belligerents themselves, but between one belligerent 
and citizens of the enemy state. A passport or safe-condnet entitled the bearer to pass 
unmolested within the territory occupied by the enemy. A safeguard was a notification 
from a commander to persons lower in command, or to his successor, that certain buildings 
had been granted special protection. The term was also applied to the guard stationed by 
a commander to protect particular buildings and houses. 
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slices. Cartels were agreements entered into by belligerents for a variety of 
purposes, the chief of which was the exchange of prisoners of war.*'" 
Capitulations were agreements for the surrender of a town or fortress or sur- 
render of a body of troops operating within a particular district. The Hague 
Regulations followed custom in requiring that the terms of the capitulation 
“must take into account the rules of military honor”; that is, they must con- 
tain nothing personally degrading to the force which surrendered. Moreover, 
the terms, once settled, must be “scrupulously observed by both parties.” 

A special difficulty arose in determining whetlier the terms of the surrender Sponsion 
came within the implied authority of the contracting officers. This difficulty 
was formerly of great consequence, in view of the impossibility on the part 
of the commanders of obtaining adequate instructions from their home gov- 
ernments. The term sponsions was applied to such capitulations entered into 
in excess of the authority of the officer making them and upon the mere 
hope of subsequent ratification. Vattel cites the classic instance of the agree- 
ment made by the Roman consul with the Samnites at the Caudine Forks, 
the terms being later repudiated by the Roman Senate.*"" At the close of 
the American Civil War General Sherman stipulated in an agreement of 
surrender with General Johnston that the several State governments should 
be recognized and that the people of the Confederate States should be 
guaranteed their political rights and franchises as citizens of the Union.*" 

Since these terms were political in their nature and extended beyond the 
sphere of military operations intrusted to General Sherman, the Government 
of the United States did not consider itself bound by his act.'"* Should the 
defeated general on his part undertake to cede territory or to bind his govern- 
ment in non-military matters, his agreement would be in like manner 
voidable.'"" 

Agreements between belligerents for the temporary suspension of hostilities Armiitici 
figure among the oldest rules of the laws of war, and numerous practical prob- 
lems arose in connection with their application and interpretation. Usage was 
not uniform with respect to the terms employed to designate these agreements, 
but the term suspension of arms was more often used to designate agreements 
between local commanders for a brief suspension of hostilities for such pur- 
poses as the removal of the wounded or the burial of the dead, while the terms 
armistice and trttce were used interchangeably to indicate agreements of 
longer duration and more comprehensive purpose. All three terms were used 
to designate both the agreement itself and the period of cessation of hostili- 
ties for which it provided. The Hague regulations distinguished between 
general and local armistices: “The first suspends the military operations of 

Cailel ships, as they wcie called, were belligerent vessels specially commissioned for 
the transpoit of exchanged prisoners and, on occasion, of official communications. 

Art. 3 S. 

152 Droit des gens, II, § 209. 

15 J Foi details, see Rhodes, History of the United States, V, 166. 

1 "^ Compare U. S Rules of Land Warfare, 1940, No. 246. 

’ 5 '’ For a description of the subjects usually regulated by capitulations, see V. S. Rules 
of Land Warfare, 1940, No. 248. 
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the belligerent States everywhere; the second only between certain fractions 
of the belligerent armies and within a fixed radius.””" The terms of the 
armistice regularly fixed the precise time at which it was to commence and at 
which it was to terminate; and the rule of good faith was held to apply with 
special force to the observance of the spirit as well as the letter of the 
agreement.^” 

After long controversy and conflicting practice, the question remained 
unsettled as to what acts, other than actual hostilities, were permissible 
during the duration of an armistice. Since the legal state of war continued 
unaffected by the armistice, inference from general principles seemed to 
require that the belligerents refrain from preparations for offense and defense 
only in so far as the terms of the armistice expressly prohibited such acts. 
Grotius thought it permissible to perform such acts as the erection of de- 
fenses, the repair of fortifications, and the concentration or withdrawal of 
troops within the area of the armistice.^'" On the other hand, the influence 
of Vattel was thrown in favor of the principle that there should be no altera- 
tion of the status quo along the line where the forces faced each other, and 
that no act should be done which could not have been done had the armistice 
not taken place.”" The United States Rules of Land Warfare followed the 
view that anything might be done during the armistice which was not in 
express terms prohibited by the agreement.'"" Considerable controversy also 
took place over the question as to what constituted a violation of an armistice 
and what rights accrued to the other party after such violation. The Hague 
regulations provided that “any serious violation of the armistice by one of 
the parties gives the other party the right of denouncing it, and even, in 
cases of urgency, of recommencing hostilities immediately.” 

The so-called “armistice” of November ii, 1918, between the Allied Powers 
and Germany was not technically an armistice, since it imposed terms which 
made the renewal of hostilities by Germany impossible. Hence it falls more 
properly under the heading “Termination of War.” 

A survival in the laws of war of the complete lawlessness of earlier times 
was to be seen in the practi ce of reprisals or retaliation as a sanction to 
preven t the continuation or recurrence of violations of the law . If a serious 
offense was committed by one of the belligerents, the other belligerent there- 
upon ordered that corresponding measures in excess of the law be taken as a 
means of impressing upon the other party the necessity of observing the law. 
In its turn the other belligerent, considering that the measures taken by way 
of retaliation were more severe than were warranted by the circumstances, put 

Article 37. 

isT See Vattel, Droit des genSj III, § 244. In 1866 the king of Hanover complained of the 
“flagrant violation” of the terms of an armistice by Prussia. Fontes juris gentium, Tom. I, 
Pars I, 943 

las De jure belli ac pads, Bk. Ill, Chap. XXI, § VII. 

is'J Droit des gens, HI, § 245. 

100 No. 256. 

Art. 40. 

182 See helow, p. 662. 
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into effect still more drastic measures, until the original offense was lost in a 
vicious circle of charges and counter-charges, and every element of law disap- 
peared from the subject. 

National war codes generally recognized the necessity of resorting to re- 
prisals-^®® The complete failure of the efforts at the Brussels Conference of 
1874 to regulate them made it seem inadvisable at the Hague Conferences of 
1899 and 1907 to reopen the question. Customary law upon the subject was 
vague and indefinite. In general it may be said that rep risals were not resor ted 
t o as a means, of punishment n r revenge, but only as a means of securing th e 
observance of the laws of war for the futur e. Hence the method of retaliation 
did not need to be identical with that of the offense, although it generally 
assumed a form approximating the latter in order that the relation between 
the two acts might be made more apparent. Again, since it was not as a rule 
possible to reach the guilty parties, retaliation might be carried out against 
other forces of the enemy who were guilty of no offense themselves.'’ Owing 
to the grave character of the measures, it was generally prescribed that 
reprisals might only be ordered by a commanding officer, following a careful 
investigation of the act complained of. 

The extent to which reprisals might be put into effect against non-com- 
batants was much debated as a matter of abstract justice, but in iJoint of law 
it was clear that non-combatants might claim no exemption. The burning of 
towns and villages was a common form of retaliation. So also was the 
practice of carrying off hostages, which assumed large proportions during the 
occupation of Belgium in 1914.'““ A special form of protection against pos- 
sible unlawful conduct was the practice of “prophylactic reprisals,” by which 
enemy prisoners or non-combatants were made to search for hidden mines or 
bombs, or to ride on the tender of railway trains, or to stand in the middle 
of a suspected bridge.^'”’ 

During the first World War the resort to reprisals confused at almost every 
turn the discussion of the legality of the conduct which gave rise to them. On 
both sides measures were talcen which could only be defended by charging 
that the enemy had been guilty of other acts equally in excess of the law. 
Admitting the technical illegality of their acts and justifying themselves on 
the ground of reprisals the belligerents extended the rules of blockade, 
destroyed merchant shipping by submarines, used poisonous gases, and 
bombed undefended cities. There was no legal answer to the problems pre- 


103 See, for example, Inslruaions, Nos. 27, 28; Rules of Land Warfare, 1940, No. 3S8. 
The Oxford Manual of 1880 ofEered two brief articles regulating reprisals. See Resolutions 
of InsUtriite of International Law, 42. 

104 Prisoners of war, formerly subject like others to reprisals, were protected 

them by Article 2 of the Geneva Convention of 1929. Contrast Instructions, No. so and 
practice during the first World War, in Garner, op. cit., II, §§ 349, 355, 35^ ’ 

105 por the reprisals put into effect by the United States and Great Britain in the war 
of 1812-1814, see Moore, Dtgest, VII, 183 ff., and Hyde, hit. Law, III, § 657, where refer- 
ence is made to the denunciation of the leprisals by a British jurist 

lnqZr^°’^ Garner, op. cit.,,|§ 195-201; de Visscher, Belgium's Case; a Juridical 

For instances, see Spaighl, War Rights on Land, 46a ff, 
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sented. The inherent lawlessness of war manifested itself to its fullesl 
extent. 

During the second World War the story of the first World War was re- 
peated with additional emphasis, if possible, upon the inherent impossibility 
of determining responsibility. From the beginning the conduct of the German 
armies was directed by policies which took little account of the traditional 
laws of war; so tlial little or no need was felt of justifying particular illegal 
acts by the doctrine of reprisals.'^®'' If the order was given to execute com- 
mandos and parachute troops it was not in fact because they were believed 
to be guilty of violations of the laws of war by reason of the secrecy and 
suddenness of their attacks. The execution of the American airmen whose 
planes were grounded in Japan after the flight over Tokyo may, however, be 
taken as a case of reprisals for the alleged illegality of the attack.^'" 

108 gee Harvard Research, Drajt Convention on Rights and Duties of Neutral States in 
Naval and Aerial War, 392 ff.; 40311.; Le Fur, Des reprSsailles en temps de guerre. 

See evidence submitted in the Indictment of the Four Powers against the twenty-four 
defendants at Nuremberg. Below, p. 670. 

170 poj a discussion of the executions from the point of view of international law, see 
C. C. Hyde, “Japanese Executions of American Aviators,” Am. Journal, Vol. 37 (1943), 480. 



CHAPTER XXX 


The Laws of Maritime Warfare 


The laws of maritime warfare followed the general lines of the laws of war 
on land. Jurists found it convenient, however, to classify them separately, 
owing to the fact that they presented special problems of their own and 
contained, in a few striking instances, principles not applied in land warfare. 
As has been pointed out above, the Hague Conference of 1907 failed to adopt 
a general convention covering the rules of maritime warfare,^ but a number 
of special conventions were adopted,* and while these were not technically 
binding, they embodied in many cases the customary rule of law; and where 
there was no clear rule of custom the provisions of the conventions remained 
as evidence of what was regarded by the powers assembled at the Hague as 
the substantially just rule by inference from general principles.® 

The question of lawful combatants in maritime warfare was no less a 
subject of controversy than the question of lawful combatants in warfare on 
land. Down to the year 1856 there was no doubt that a belligerent might 
supplement its public armed ships by accepting the volunteer services of 
privately-owned and privately-manned ships. These vessels, when properly 
commissioned by the state by the issuance of a letter of marque,'- were known 
as privateers, and they might include vessels owned and manned by citizens 
of either the belligerent state or neutral states. The prevailing rule of national 
law which rewarded the privateer by granting it a property right in the 
prizes taken by it provided the inducement needed. Following the Crimean 
War, in which the Allied powers refrained from issuing letters of marque, 
the conference at Paris put forth the Declaration of Paris of April 16, 1856, 
in which, in consideration of the fact that “maritime law, in time of war, has 

' See above, p. 21. 

2 These included the Convention Relating to the Conversion of Merchant Ships into 
Warships (No. VII), the Convention Relative to the Laying of Automatic Submarine Con- 
tact Mines (No. VIII), the Convention Concerning Bombardment by Naval Forces in Time 
of War (No. IX), the Convention for the Adaptation to Maritime Warfare of the Principles 
of the Geneva Convention (No. X), and the Convention Relative to Certain Restrictions 
with Regard to the Exercise of the Right of Capture in Naval War (No. XI). 

Here, as in the case of the laws of land and aerial warfare, the recurrent issue is the 
question of the exteirt to which rules sanctioned by customary law were invalidated by a 
fundamental change of circumstances. 

On the general subject of maritime warfare, see Dupuis, Le droit de la guerre maritime 
d’afiris les doctrines anglaises contemporaines; Hall, The Law of Naval Warfare; H. A. 
Smith, “Le developpement moderne des lois de la guerre maritime,” Recueil des Cows, Vol. 
63 (1938— I), 607. 

* The term as applied to commissions issued in time of war is to be distinguished from 
the letter of marque and reprisal issued in time of peace, and occasionally in time of war, 
to private vessels, empowering them to make reprisals upon the merchant ships of a state 
from which they had suffered wrong. See above, p. 523. 
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lonp; been the subject of deplorable disputes,” the contracting parlies agreed, 
among other things, that “privateering is and remains abolished.” The 
United Slates, although represented at the conference, was unwilling to sign 
the agreement in view of the failure of the conference to accept the Marcy 
Amendment providing for the abolition of the rule permitting a belligerent to 
capture on the high seas the private properly, apart from contraband, of 
citizens of the belligerent state.® The declaration was subsequently acceded 
to by the majority of states, including all of the European powers. The United 
States on its part refrained from the use of privateers during the Civil War of 
1861-1865, and again during the Spanish-American War of 1898. On the 
latter occasion the American Secretary of State, without waiting to learn the 
views of the enemy government, announced that the “policy” of the United 
States would be not to resort to privateering.'' 

A change of conditions toward the close of the nineteenth century reopened 
the question of the use by a belligerent for purposes of warfare of vessels 
previously belonging to its merchant marine. If merchant vessels were taken 
over by a government and brought under strict naval discipline their employ- 
ment would not be open to the abuses that characterized privateering. In 
consequence the Great Powers, one by one, entered into arrangements with 
private steamship companies providing for the transfer of their vessels to the 
government upon the outbreak of war. But this raised the problem of giving 
to these ships a clearly defined legal status. In consequence the Hague Con- 
ference of 1907 adopted the Convention (VII) Relating to the Conversion of 
Merchant Ships into War-ships, which defines the conditions under which the 
conversion may be effected.® The convention made it clear that there was to 
be no revival of the old practice of privateering, with its lack of discipline and 
responsibility, by providing that “a merchant ship converted into a war-ship 
cannot have the rights and duties accruing to such vessels unless it is placed 
under the direct authority, immediate control, and responsibility of the Power 
whose flag it flies.” Subsequent articles provided that such ships must bear 
the external marks of war-shij®, that the commander must be in the service 
of the state and duly commissioned, that the crew must be subject to military 
discipline, and that the converted ship must observe the laws and customs of 
war and must be announced by the belligerent as soon as possible in the list 
of its warships.*' 

Distinct from the vessel of war, whether such by original construction or 
by conversion from a merchant ship, was the merchant ship which was armed 
for self-defense without losing its character as a private commercial vessel 
and non-combatant. By customary law, originating in the days of privateers 

o Art. I. For the text of the declaration, see Higgins, op cit., 1. 

»See below, p. 591, 

T Moore, Digest, VII, S41. 

s For the text of the convention, see Hague Conventions, 146. 

® Arts. 2-7. The convention was pot signed by the United States, on the ground that 
signature would amount to an implied adhesion to the clause of the Declaration of Paris 
concerning the abolition of privateering — a step which the United Stales was prepared to 
take only on condition of the inviolability of private property on the high seas. 
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and pirates, a merchant ship was permitted to arm itself against attack and 
might, if it considered it expedient, resist capture on the high seas."’ Its 
decision to resist capture would naturally depend upon the circumstances. 
The penalty of unsuccessful resistance was none other than the injuries sus- 
tained in consequence of it and* the detention of the master and crew as 
prisoners of war. The passengers were regarded as innocent bystanders, hav- 
ing no ground of complaint for injuries received and not subject to detention 
as prisoners. It was important, however, that the armed merchant vessel 
should in no case act as the aggressor. To do so would, in the absence of a 
commission from its government as a privateer, place it in the class of unlaw- 
ful combatants subject to the penalties imposed upon freebooters and pirates. 

A merchant ship could thus retain its non-combatant character as a mer- 
chant ship and at the same time carry defensive armament against privateers 
no better, or little better, armed than itself. The mere fact that it was armed 
did not of itself subject it to attack without warning. It must show resistance 
before it could be treated as a warship and sunk at sight. During the second 
half of the nineteenth century the disappearance of privateers and tlie 
superior armament of warships led to abandonment of the practice of arming 
merchant ships. Then came the submarine, and with it the question of the 
status of defensively-armed merchant ships was reopened in acute form. 

As for the submarine itself, there was no question but that it was a lawful 
combatant.” It could be used against enemy warships without question, 
taking advantage of its ability to attack unseen whether upon the high seas 
or by stealing its way into enemy ports.” Secrecy and surprise were elements 
of warfare, and there could be no complaint it they prevailed over heavier 
armament which could not be faced in open conflict. 

But the submarine, while secure so long as it operated in secrecy beneath 
the surface, was vulnerable upon the surface and might readily be engaged 
by a merchant vessel with such armament as it could carry. Two questions 
were then presented. Might merchant vessels return to the practice of older 
days, arm themselves defensively and take the risk of resistance to capture? 
On the other hand must the submarine go through the formality of older days 
and call up the merchant ship to submit to capture before attacking it? The 
necessity of giving warning would deprive the submarine of its most effective 
means of combat, its ability to approach unseen and fire its torpedo before 
the merchant ship could make use of its defensive armament.” The war of 


1 “ In the case of the Nereide Lg Cranch jSS (1815), Fenwick, Cases, isi, 79 S]| the court 
adverted to the facts that “a belligerent merchant vessel rarely sails unarmed,” and that 
“a belligerent [merchant vessel! has a perfect right to arm in his own defense." The court 
went too far in adding that such a vessel was “an open and declared belligerent; claiming 
all the rights, and subject to all the dangers of the belligerent character,” for even in that 
day the armed merchant vessel must not itself attack first, or be attacked witirout warning, 
The denunciation of the use of the submarine against merchant vessels might give a 
different, but incorrect Impression. 

12 As, for example, at Scapa Flow in the fall of 1939. 

13 At this point the lawfulness of the submarine as a lawful combatant against other 
warships is modified by the necessity of observing the conditions attending the capture of 
enemy merchant ships. See below, p. 396. 
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1914 had not been long in progress before Germany and Great Britain an- 
nounced their conflicting policies. Germany asserted that armed resistance by 
merchant vessels to German cruisers was “contrary to international law”; " 
while on its side Great Britain instructed its commanders not merely to resist 
attack, but to take the offensive against thft submarine, in view of the fad 
that these craft had on previous occasions failed to give warning before 
launching their torpedoes.^” The argument thus ran in a circle; and the ques- 
tion of reprisals entered to complicate still further the respective rights of the 
parties.^® 

Might an unarmed merchant vessel take advantage of its bulk and ram an 
approaching submarine without thereby becoming an unlawful combatant? 
On July 28, 1916, the German Government announced the execution of 
Captain Fryatt, commander of an unarmed British steamer, the Brussels, 
who, on March 20, 19x6, had attempted to ram a submarine which had 
summoned his vessel to stop and show its flag. Captain Fryatt was sub- 
sequently captured and condenuied to death on the ground that, since he was 
not a member of a combatant force, he had committed an act of hostility 
against a German war-vessel and was guilty of the crime of being a franc- 
tireur at sea. The British Government denounced the act as an “atrocious 
crime against the law of nations and the usages of war,” asserting on a later 
occasion that there was no distinction between the rights of an unarmed and 
an armed vessel, and that the only restriction upon either was that it “must 
not seek out an enemy in order to attack him.” It was admitted to the 
German court by Captain Fryatt that he had acted in accordance with the 
instructions of the British Admiralty.^’ 

In consequence of the methods pursued by German submarines against 
British merchant vessels, public opinion in Great Britain freely denounced the 
submarine as a pirate to which the laws of war no longer applied. This 
attitude was apparently reflected in the Bar along incident. On December 6, 
1915, the German Government submitted to the United States Government a 
memorandum stating that on August 19, 191S, while a German submarine 
was firing upon the British merchant ship Nicosian, from which the entire 
crew had first been removed, a British cruiser, the Baralong, approached in 
the disguise of an American merchant vessel and upon reaching a strategic 
position fired upon the submarine, and after sinking it continued to shoot at 
and kill the officers and crew of the submarine while they were struggling 
in the water. The German Government, it was said, looked to the British 
Government to punish the authors of the “terrible deed” and announced that 
“should they be disappointed in this expectation, they would consider them- 

Metnorandum of October 13, 1914. Am. While Book, III, 171. 

Instructions of October zo, 1915. See Garner, op. at., I, 396-397. The earlier instruc- 
tions are annexed to the German menzorandmn of February 8, 1916. See Am. While Book, 

m, 167. 

On the question of reprisals, see above, p. 580. 

For details of the case and a discussion of its merits, see Garner, op. cit., I, 407 ff.; 
Scott, “The Execution of Captain Fryatt,” Am. Journal, Vol. 10 (1916), 863. Compare 
memorandum of Secretary Lansing, March 25, 1916, II (n) ; Am. White Booh, III, 192. 
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selves obligated to take serious decisions as to retribution lor the unpunished 
crime.” Reconciliation of the conflicting points of view in the above cases 
was clearly impossible. Germany was not prepared to relinquish the advan- 
tages of the submarine as a commerce destroyer and Great Britain was not 
prepared to acquiesce in the destruction of merchant ships on the high seas 
without the traditional right of resistance when resistance wa.s feasible.’" 

Nor was Great Britain prepared to turn every non-combatant merchant sliip 
into a warship, in view of the severe limitations imposed upon warships in 
neutral ports. 

Until the beginning of the twentieth century no special problems were pre- c. instui- 
sented by the instruments of maritime warfare. The restrictions in force for m.nUime 
war on land applied in principle to war at sea, but few definite issues were 
raised. During the Russo-Japanese War of 1904-1905 the use by both parties contact 
of floating mines raised the question of a restriction upon such instruments, 
owing to the injury which they were capable of inflicting upon neutral and 
non-combatant ships."" At the Hague Conference of 1907 the Convention 
Relative to the Laying of Automatic Submarine Contact Mines"’ was 
adopted, in which the contracting parties, recognizing that “the existing posi- 
tion of affairs” made it impossible to forbid tlie employment of such mines, 
sought to restrict and regulate their use both to mitigate the severity of war 
and to protect, as far as possible, peaceful navigation. A distinction was made 
by the convention between anchored and unanchored mines. The latter might 
not be laid “except when they are so constructed as to become harmless one 
hour at the most after the person who laid them ceases to control them.” 

With this prohibition was included one against using torpedoes “which do not 
become harmless when they have missed their mark.” In the case of anchored 
mines an absolute prohibition was laid against such as do not “become harm- 
less as soon as they have broken loose from their moorings.” Moreover, it was 
forbidden to lay anchored mines off the coast or ports of the enemy “with the 
sole object of intercepting commercial shipping.” The convention was frankly 
referred to at the conference as an unsatisfactory compromise and as likely 
to be of little effect in view of the obvious loopholes in the law which conflict- 
ing views made it necessary to leave."" 

Due to the failure of Russia to sign the convention, the belligerents in the Practice 
World War were thrown back upon the uncertain customary law. Great 
Britain early announced that in view of the alleged indiscriminate laying of War 
mines by Germany it might have to adopt similar measures in self-defense. 

On October 2, 1914, these threatened measures made their appearance, taking 

18 For a summary of the correspondence, see Stowell and Munro, Casei, II, 218 ff. 

1 " On the general subject, sec Higgins, Defensively Armed Merchant-Ships and Submarine 
Warfare. 

"" The Chinese delegate to the Hague Peace Conference of 1907 complained that “from 
five to six hundred of our countrymen engaged in their peaceful occupations have there met 
a cruel death in consequence of these dangerous engines of war." Higgins, The Hague Peace 
Conferences, p. 329. 

8’ For the text of the convention, see Treaties and Conventions, II, 2304. 

88 Sec, in particular the statement of the British delegate. Higgins, op. cit., pp. 340 ff. 
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the form of a system of mine-fields in the southern portion of the North Sea, 
which was later extended over the whole of the North Sea, Germany replied, 
February 4, 1915, by proclaiming the waters surrounding the United King- 
dom a “war-zone” in which enemy merchant ships would be destroyed 
without warning.*'’ A further extension by Great Britain of the North Sea 
area led to protests from the United States; ** but upon the entrance of the 
latter into the war an even more elaborate “North Sea barrage” was estab- 
lished, imposing severe restrictions upon neutral shipping. As a result of the 
measures taken by the several belligerents, numerous neutral and enemy 
merchant ships were destroyed.*® 

Practice during the second World War reflected the history of the first 
World War, except that the use of contact mines was even more indiscrim- 
inate, while the use by Germany of the “electro-magnetic mine” added to the 
dangers of navigation both for belligerent and neutral merchant ships.*® The 
use of aircraft for laying mines made control more difficult. War-zones and 
military areas were extended, and little if anything was left of the provisions 
of the Hague Convention.** 

In maritime warfare, as in land warfare, it was forbidden by customary 
law to announce that no quarter would be given or to kill those who had laid 
down their arms, or to refuse possible aid to those who were defenseless and 
at the mercy of the sea. The special circumstances of naval warfare appeared, 
however, to justify the attack upon armed vessels by methods, such as the 
use of torpedoes and mines, which made impossible at times the rescue of 
the crew of an armed vessel after it had ceased to offer resistance.*® More- 
over, it was permissible to attack without warning unarmed public vessels, 
such as colliers, supply-ships, repair-ships, and the like. The unarmed, but 
combatant, officers and crew of such vessels need not be given an opportunity 
to surrender. 

The treatment of prisoners in naval warfare presented no special difficulties, 
being governed impliedly by the provisions with respect to the treatment of 
prisoners in land warfare. But the circumstances of maritime warfare made 
it seem necessary at the Hague Conference of 1899 to give special protection 
to hospital ships transporting the sick and wounded, resulting in the adoption 
of a separate Convention for the Adaptation to Maritime Warfare of the 
Principles of the Geneva Convention of August 22, 1864.** This convention 
was revised by the Conference of 1907, so as to bring it more into accord 

See Phillipson, International Law and the Great War, Chap. XX. Am, White Book, 
1 , SJ H.; IV, 21 fi.; Hackworth, Digest, VI, 505 ff. 

Under date of February 19, 1917. See Am. While Book, IV, 48. 

For a general review of the situation, see Gamer, op. cit., I, Chap. XIV. 

These mines were even more dangerous to neutral ships than the unanchoied automatic 
contact mines prohibited by Article I of the Hague Convention except on condition that 
they ■were to become harmless one hour after the person who laid them ceased to control 
them. 

See Hack-worth, Digest, VI, S09 E. 

** Here the law had to depend upon the humanitarian reactions of the victorious com- 
mander under the circumstances with which he was confronted. The risks of humanitarian 
conduct became greater with the advent of radio and airships. 

For the text of the convention, see Treaties and Conventions, II, 2035. 
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with the revised Geneva Convention of 1906 and with the then recent devel- 
opments of naval warfare."" The convention of 1907 provided that hospital 
ships of various types "shall be respected, and can not be captured while 
hostilities last.” Provision was made for distinguishing marks by which the 
ships should be known. By a curious failure to anticipate the character of 
maritime warfare in the coming years, the convention extended, with certain 
limitations, the inviolability of hospital ships to the sick-wards of warships, 
as well as to neutral ships which responded to an appeal to take on board the 
sick and wounded."^ 

During the first World War hospital ships of the Allied Powers were in a 
number of cases attacked and sunk by German submarines. On the part of 
Germany, it was urged, in a memorandum of January 28, 1917, that the 
vessels were in certain cases indistinguishable, and that they were being used 
not only for the purpose of giving aid to the sick and wounded but for mili- 
' tary purposes as well. In view of alleged conclusive evidence of the latter 
cliarge, the German Government gave warning that thereafter all hospital 
ships within a defined zone would be “considered as belligerents and would be 
attacked without further consideration.” The charges were contested by the 
British Government, and warning was given of reprisal it the German threat 
was carried out; at the same time the use of distinctive marks of hospital 
ships was discontinued. The attacks went on, and reprisals followed on both 
sides, but without effect upon the continued sinking of the ships."" 

During the second World War numerous violations of the law occurred in 
the Far East. The opening statement of the prosecution of the Japanese war 
criminals refers to “lawless attacks upon marked hospital ships... with the 
resulting deaths not only of wounded soldiers and sailors but also ot surgeons 
and nurses engaged in relieving their suffering.” Among the particuUirs of 
breaches of the laws of war are mentioned “failure to respect hospital ships . . . 
and unlawful use of Japanese hospital ships.” 

In naval, as in land warfare, the use of deceit was an accepted part of 
strategy. Ruses of any kind not involving perfidy might be resorted to. Usage, 
more or less general, sanctioned the employment of false flags, whether enemy 
or neutral, as a stratagem to lead the enemy into action or to escape from 


For the text ol the convention, see ibid., p. 1326; Hague Conventions, p. 163. 

A ciuious survival of an old controversy led to the refusal of the British delegate to 
agr^ to the provision that a belligerent warship might demand that shipwrecked prisoners 
on hospital ships be handed over to it, a provision which had been urged by the United 
States delegate to prevent a repetition of the situation occurring in 1864 when a British 
veffiel, the Deerhound, rescued and gave the protection of a neutral flag to officers and 
s^ors of the Confederate cruiser Alabama when defeated by the Keanarge. See Proceedings 
^ Co«/erencei, 1899, I, 39 i- 39 a; 1907, III, 310. 

: For a review of the controversy and of the facts alleged on both sides, sec Gai-ner, 
op. ca., I, §§ 319-327. In the case of the Dover Castle the German court which Uied the 
German comnander of the submarine which had sunk a British hospital ship found the 
‘ “"""'■ated the commander on the ground that he had acted under 
German Government because of alleged military use of 
hospital ships by the British government. In the case of the Uandovery Castle the German 
court condemned two subordinate German officers for firing on the life-boats in which the 
shipwrecked survivors of the attack had taken refuge. Hackwoith, Digest, VI, 462-463. 

See Trial of Japanese War Criminals, 29, 96. >>‘143 
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him; but customary law definitely required that the national flag must be 
clearly displayed before actual attack.®'* The disguise of a mercliant ship was 
used at times by men-of-war to take the enemy by surprise, either by erecting 
false funnels or by masking their batteries behind camouflaged fronts. Atttick 
in secret, whether under cover of darkness or by submersed submarine, was 
permissible. Signs of distress, as a means of luring the enemy into a position 
where he might be taken unawares, were, however, condemned, since they 
involved a degree of perfidy in their urgent appeal for help.®® 

The rules, of both customary and conventional law with respect to bom- 
bardment by naval forces paralleled, in a general way, the rules of war on 
land. Certain exceptional conditions of maritime warfare, however, led to 
the adoption by the Hague Conference of 1907 of the Convention Concern- 
ing Bombardment by Naval Forces in Time of War.®® Here again, as in the 
Regulations dealing with bombardment in warfare on land, the convention 
prohibited the bombardment by naval forces of undefended ports and towns, 
but failed to define what constituted a defended port or town. As if to cast 
irony upon its own prohibition, the Convention authorized the bombardment 
of military works, storehouses of war material, and plants which could be 
utilized for war purposes; and this was followed by a separate article authoriz- 
ing bombardment if the local authorities declined to comply with requisitions 
for provisions and supplies. As in land warfare, the belligerent was obligated, 
in carrying out a bombardment, to “spare as far as possible” buildings 
devoted to public worship, art, science, or charity, which buildings were to be 
indicated by prescribed 'visible signs. A similar conditional obligation was laid 
down that “if the military situation permits, the commander of the attacking 
naval force, before commencing the bombardment, must do his utmost to 
warn the authorities.” In consequence there was little room for appeal to the 
convention when a number of British coast towns were bombarded by German 
naval forces without warning during the first World War.®’ During the second 
World War the provisions of the convention disappeared from sight.®® 

Not unlike the earlier practice of besieging a defended city in warfare on 
land was the systematic blockade of the enemy country resorted to by naval 
powers in control of the high seas. In the siege of individual cities non-com- 
batants starved with combatants. A successful blockade merely extended the 
area of starvation, if not in respect to food, then in respect to war materials 
and industrial equipment upon which the continuance of the war depended. 

CompaTe the more restricted use of false flags in warfare on land. Hague Regidations, 
Art. 23f, above, p. s^r- For the question as to the use by a belligerent of a neutral flag as 
a means of deceiving the enemy, sec Am. White Book, I, 55. 

as Vattel cited as a “detestable breach of good faith" the reported case of a British frigate 
which came within sight of the coast of France and made signals of distress in order to 
decoy a vessel to come to the rescue “and thereupon seized the boat and made prisoners 
of the sailors who generously went to Its aid." Droit des gens, Eng. trans., Bk. Ill, § 178. 
a® For the text of the convention, see Treaties and Conventions, II, 2314. 

For comment upon the bombardment of Scarborough and other coast towns (above, 
p. 564), see Garner, International Law and the World War, I, 432. 

a® Naval bombardment naturally lost its importance, or, perhaps it might be said, gained 
a new importance when the airplane carrier-ship appeared and bombarded coastal towns 
from a distance. 
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Such was the purpose of the blockade of the Confederate States Iiy the United 
Stales in 1861-1865, and it undoubtedly hastened Uie defeat of the Con- 
federacy. A tight blockade of Germany was maintained by Great Britain in 
19x4-1918, during which the civilian population suffered so severely that 
Germany was led to denounce the blockade as unlawful and as justification 
for reprisals.''® The blockade of 1939-194S was maintained with equal rigor, 
but it lost part of its effectiveness by reason of the open front on the east, and 
no question was made by Germany of its lawfulness.*" 

One of the many paradoxes of the laws of war was the fact that while in 
warfare on land the invading armies were expected to respect the private p,operiyin 
property of enemy individuals, in maritime war the belligerent was free to 
capture and confiscate the private property, in ships or in cargoes, of enemy 
subjects found upon the high seas. The survival of the right at sea long after 
the right in land warfare was abandoned is to be explained chiefly by the fact 
that the right to destroy the merchant marine and overseas commerce of the 
enemy was a powerful weapon in the hands of states having formidable 
navies. The persistent agitation of the United States for the abolition of the 
right to capture enemy private property on the seas was consistently opposed 
by Great Britain and was, as has been seen, the ground of the refusal of the 
United States to adhere to the Declaration of Paris and also to sign the 
Convention Relating to the Conversion of Merchant Ships into Warships, 
adopted at the Hague Conference of 1907." At this conference the United 
States again introduced its proposal of the inviolability of private property 
at sea, but the proposal met with opposition from Great Britain, whose dele- 
gates were supported by those of France, Russia, and Japan and other smaller 
states; so that under the rules of the conference the proposition, although 
supported by a majority, could not be considered as adopted.'" 

Accompanying the rule which permitted a belligerent to capture privately- Exemption 
owned enemy merchant ships was a qualified exception in favor of vessels merehal^- 
which the belligerent happened to find in its ports at the beginning of the men in port 
war. By the time of the Crimean War in 1854-1856 the usage had developed 
of permitting enemy merchant vessels, privately owned, to depart from port 
within a specified time. Subsequent wars showed an adherence to the same 
practice, and in i8g8 the United States recognized the force of the growing 
practice by providing that Spanish vessels, either in American ports or having 

For the German complaint as to the unlawfulness of the blockade, see Garner, op. dt.. 

Ill § 523. 

" For the British Order-in-Coundl of November 27, 1939, see Documents on American 
Foreign Relations, Vol. II, 705. For the economic objectives of the later Allied blockade, 
see J. V. Lovitt, “The Allied Blockade,” Dept, of State Bvlletin, Vol. XI, 597. 

ir See above, p. 584. 

The literature upon the subject of the proposed abolition of the capture of enemy 
private property on the seas is voluminous. A summary of the position of the United States 
may be found in the address of Mr. Choate before the Fourth Commission of the Hague 
Peace Conference, June 28, 1907. See Proceedings, III, 752 ff. An exposition of the political 
motives influencing the attitude of the different powers toward the question may be found 
in Hyde, International Law, III, |§ 771-772. "The history of the subject is sketched in 
Quigley, Immunity of Private Property from Capture at Sea. Wehberg, Capture in War 
on Land and Sea, argued for the abolition of the law of prize at sea. 
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departed from American ports prior to the outbreak of war, were to be per- 
mitted to discharge their cargoes and depart “without molestation” within 
thirty days from the commencement of hostilities.*' The Hague Conference 
of 1907 attempted to give statutory force to the existing usage by the adop- 
tion of the Convention (VI) Relative to the Status of Enemy Merchant Ships 
at the Outbreak of Hostilities. The provisions of the convention suggested 
however, that the powers were not ready to regard the usage as a rule of 
customary obligation, for the convention merely prescribed that, when a 
merchant ship belonging to one of the belligerent powers was found, at the 
commencement of hostilities, in an enemy port, it was “desirable” that it 
should be allowed to depart freely, either immediately or after a certain term 
of grace.*' Moreover, the convention permitted the belligerent to detain a 
merchant vessel without payment of compensation but subject to the obliga- 
tion of restoring it after the war; or the belligerent might requisition the 
vessel on payment of compensation. Ships which had left port before hostili- 
ties had begun and were encountered on the high seas while still ignorant of 
the outbreak of hostilities were not subject to confiscation. 

Practice during the first World War was what might have been expected. 
Technical grounds were found by Great Britain, France, and Germany tor 
taking over vessels found in their ports and for confiscating those found on 
the high seas after the outbreak of war.'® Upon the outbreak of war between 
the United States and Germany in 1917, the United States fomid itself in 
possession of a large number of interned German merchant vessels. Congress 
promptly authorized the President to take them over and to operate them or 
otherwise put them into service. The terms of the law failed to indicate 
whether this temporary arrangement would result in the ultimate confiscation 
of the vessels or in their requisition subject to compensation. That the action 
of the United States, considered apart from the circumstances, was in contra- 
vention of the existing usage to which it had given its adherence in 1898, 
and which it had designated in 1907 at The Hague as the progressive rule, 
was scarcely open to doubt." Whether the action was justified by the circum- 
stances, especially by the fact that numerous American vessels and their 
cargoes had been destroyed by the German submarine warfare, and by the 
further fact that the German vessels, if released, could not have returned to 
their home ports and might possibly have been sunk in the channels of the 
port, was a practical consideration outside the law applicable to enemy ships 
found in port. 

During the second World War the United Stales and other American 


Presidential proclamation, April 16, 1898. V. S. For. Rel. (1898), p. 722; Moore, 
Digest, VII, 4S4. 

" An. I. It was this provision which the United States found less progressive than the 
practice that had been growing up since the Crimean War. 

For details, see Garnei, Int Law and the World War, I, Chap. VI. 

'“Arguments pro and con on the question of the right of confiscation are given by 
Garner, op. cit., I, § iiO. Hyde believes that the action of the United States did not violate 
“any legal duty imposed by the law of nations.” International Law, III, 523. For the 
practice of the United States, see Hackworth, Digest, VI, 551 ff. 
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Stales found themselves, as neutrals, in possession of numerous German anti 
Italian merchant vessels immobilized in their ports. In accordance with a rec- 
ommendation of the Inter-American Economic and Financial Advisory 
Committee, the United States and other governments issued decrees requisi- 
tioning more than a hundred of these vessels; so that when war came later 
confiscation had been anticipated.*’ 

By customary law fishing-vessels engaged in coast fisheries, as distinct 
from deep-sea fisheries, were regarded as exempt from the rule of capture of 
enemy property at sea. The ground of this exemption was stated by the United 
States Supreme Court in the case of the Paquete Habana as being “con- 
siderations of humanity to a poor and industrious order of men” and “the 
mutual convenience of beUigerenl states.” The court reached the conclusion 
in the above case that “by the general consent of the civilized nations of the 
world, and independently of any express treaty or other public act,” it was 
an established rule of international law “that coast fishing vessels with their 
implements and supplies, cargoes and crews, unarmed and honestly pursuing 
their peaceful calling of catching and brining in fresh fish, are exempt h’om 
capture as prize of war.” 

At the Hague Conference of 1907 the Convention (XI) Relative to Certain 
Restrictions with Regard to the Exercise of the Right of Capture in Naval 
War was adopted. It confirmed the customary rule of exempting from capture 
coastal fishing-vessels and included with them “small boats employed in local 
trade.” In both instances the exemption was made conditional upon the ve'ssels 
not taking “any part whatever in hostilities.” Further, the convention pro- 
vided that “vessels charged with religious, scientific, or philanthropic missions 
are likewise exempt from capture,” thus confirming another customary rule."" 

That the rule should have been observed under the stress of total war was 
not to be expected. Fishing vessels contributed to the food supplies of the 
enemy; that alone was enough to refuse to exempt them from capture. While 
it was sheer inhumanity on the part of certain of the belligerents to attack 
fishing vessels and sink them under conditions which made the death of their 
crews practically certain, it was not to be expected that non-combatants at 
sea should be exempt even from capture when non-combatants on land had 
lost all protection whatever in time of bombardment."* 


For the recoi^endation of the Inter-American Committee, see Documents on Am. 
^oretgn Relations, III, 116 ; IV, 403. For critical comment, see L. H. Woolsey, “The Takinir 
of Foreign Ships in American Ports,” Am. Journal, Vol. 35 (1041). 407. 

'‘® 17s U. S. 677 (1900). Fenwick, Cases, p. ra. 

cfalae +n I'—Antjaa J ... . . ^ ^ h^tOriCal practice of maritime 

and the evidence presented by jurists and commentators 
upon international law. It would appear that the recognition by Great Britain of the rule 
anA dedaon." See the case of the Voimg Jacob 

j li, (UQS). A minority of the court in the Paquete Babam case 

f ground that a rule to which Great Britain had not assented could not be 
^ general custom. For other aspects of the case, see above, pp, 7^, 02 
n Conventio^j II, 2348; Hague Conventions, 182. 

On the other hand fishing vessels were not always innocent non-combatants, and the 
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A new rule of law was introduced by tlie Eleventh Convention in the 
provision that the postal correspondence of belligerents, “whatever its official 
or private character may be,” with the exception of correspondence destined 
for or proceeding from a blockaded port, was inviolable.'^ When the ships 
were detained, the correspondence must be forwai'ded by the captor with the 
least possible delay. Why this solicitude for postal correspondence when food 
was denied is difficult to explain. At any rate the convention was not ratified, 
and belligerents in both World Wars proceeded on the basis of the old cus- 
tomary law. 

Owing to the liability of enemy property to capture at sea, the problem was 
presented to prize-courts, when passing upon the legality of captures, to 
determine what properly constituted enemy property." The accepted general 
principle, namely, that the property of enemy subjects was enemy property, 
was qualified by a number of special rules enforced by some of the leading 
powers, although repudiated by others. With respect to the national character 
of a vessel as distinct from its cargo, the customary rule of international law 
was that such character, whether enemy or neutral, was determined by the 
flag the vessel was authorized to fly. In the case of the Pedro,'* the Supreme 
Court of the United States held that the fact that British citizens were owners 
of the stock of the company controlling the vessel could not offset the further 
facts that the company was incorporated under the laws of Spain and that 
the vessel flew the Spanish flag, making her liable to capture. The rule of 
custom found confirmation in the Declaration of London. The enemy owner- 
ship of a vessel, therefore, did not subject it to capture provided it had been 
duly registered and carried the papers of a neutral state; nor did neutral 
ownership protect a vessel flying an enemy flag. 

Greater difficulty arose in determining the national character of the cargo 
carried by the vessel." Two conflicting rules were enforced by separate 
groups of states. Great Britain and the United States, supported later by 
Japan, followed the rule which made the domicil of the owner the test of 
enemy or neutral character, so that goods owned by a neutral, or even by a 
citizen of the belligerent captor, resident and doing business in the enemy 
state, look on enemy character and were liable to capture. In the case of the 
Harmony , the British High Court of Admiralty, in applying the rule of 
domicile as establishing the enemy character of goods, laid stress upon the 
fact that in determining domicile “time is the great agent in this matter; it 
is to be taken in a compound ratio, of the time and the occupation, with a 
great preponderance upon the article of time: be the occupation what it may, 

0 ® Art. I. The rule extended as well to postal correspondence of the enemy found in 
neutral ships, a matter belonging more properly to the law of neutrality. See below, p. 
631 For comment on this provision see A. P. Higgins, “The Treatment of Mails in Time 
of War,” British Year Book, IX (1928), 31. 

ss For the test of enemy property on land as distinct from enemy property at sea, sec 
below, pp. 604 ff. 

>•* 175 U. S. 354 (1899). 

On the general subject, see Hyde, Inl. Law, III, §§ 789-793 ; Hackworth, Digest, VI, 
576 ff. 

a C. Rob. 323 (1800). Fenwick. Cases, 719 



LAWS OF MARn'IME WARFARR 


595 


it cannot happen, but with few exceptions, that mere length of time shall 
not constitute a domicile.” In the leading case of the Vems,^'’’ decided in 1814, 
the doctrine of domicile was so rigidly applied by the Supreme Court of the 
United States as to condemn the property of a citizen of the United States 
who had established his business and residence in Great Britain and who had 
shipped the goods in question to the United States before knowing that war 
had broken out between the two countries. On the other hand France, 
Germany, Italy, and other continental states held that the test of enemy 
character was the nationality of the owner irrespective of his domicil."” At 
the London Naval Conference of 1908-1909 an effort was made to reconcile 
the two conflicting rules, but without result. In consequence, the Declaration 
of London merely provided that “the neutral or enemy character of goods 
found on board an enemy vessel is determined by the neutral or enemy char- 
acter of the owner,” thus leaving it unsettled whether nationality or com- 
mercial domicile should determine the latter point.” “ 

Assuming the right of a belligerent to capture enemy merchant vessels on 
the high seas, under what circumstances could it be exercised? Until the 
opening of the first World War the traditional practice of maritime states 
was to subject all merchant vessels encountered on the high seas to visit and 
search with the object of determining the national character of the vessel 
and of its cargo.”' It was customary to give notice of intention to carry out 
the visit by signaling the vessel to stop, firing for that purpose a blank shot 
or a shot across its bows. On the part of the merchant ship itself, the right to 
resist capture, whether by taking to flight or by the use of whatever forcible 
measures were at its command, was, as has been seen, clearly recognized, 
although the consequences of its exercise might be disastrous to non-com- 
batant passengers on board. Only, however, in the event of actual resistance 
or danger of resistance on the part of armed vessels might the belligerent 
cruiser open fire upon the merchant ship or otherwise seek its destruction. 
In the absence of such resistance the belligerent cruiser was under obligation 
to effect the capture of the vessel in such manner as to ensure the safety of 
the passengers and crew, whether by placing upon the vessel a prize-crew and 
sending it into port or by transferring the passengers and crew to another 
vessel. Prior to the first World War, resistance on the part of merchant ships 
to capture, common in the days of privateers, had practically ceased in con- 
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8 Cranch 253 (1814). 

“a A dissenting minority held that the owners should have been given time, after learning 
of the declaration of war, to resume the domicile of their allegiance. 

”” In the French case of Le Hardy v. La VoUigeante, decided in 1801, the court held that 
the property of a citizen of Ragusa, resident and doing business at Messina during the war 
between France and the Two Sicilies, was neutral property and not subject to capture. 
Scott and Jaeger, Cases, 807. 

In the report accompanying the declaration the following comment was made; “It 
can not be concealed that article 58 solves no more tlian a part of the problem, and that 
the easier part; it is the neutral or enemy character of the owner which determines the 
character of the goods, but what is to determine the neutral or enemy character of the 
owner?" See Higgins, op. cit., pp. 567, 604. 

On the general subject of visit and search, see A. P. Higgins, “Le droit de visite et de 
capture dans la guerre maritime,” Recueil des Cours, Vol. ii (1926 — I), 65 
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sequence of the marked inequality between the armament of n warship and 
that capable of being carried by a merchant ship. In an emergency the mer- 
chant ship might be destroyed, subject, however, to the prior removal of the 
passengers and crew to a place of safety." “ 

Upon the outbreak of the first World War the German submarine made its 
appearance on the seas as a man-of-war, lightly armed both for defense and 
for offense, and relying for its effectiveness upon its ability to approach 
unseen and launch its torpedoes against an unsuspecting enemy. So far as 
warships of the enemy were concerned, the submarine was, as has been seen, 
a lawful combatant."" It could also be used as a commerce destroyer, provided 
it observed the customary law governing the capture of merchant vessels. The 
question was, however, whether the submarine might claim a modification of 
the law in view of the fact that it could not operate effectively under the 
traditional rules. Must Germany forego the advantages of this new weapon 
simply because of rules framed under completely different conditions? 

In the case of unarmed merchant ships, the greater speed of the new com- 
mercial liners made it possible for them to elude the attack of the submarine 
if warning had to be given in advance. Even if they were to heed lire warning 
given them, it was, as a practical matter, impossible for the submarine either 
to put a prize-crew on board or to transfer to its own deck so large a number 
of passengers and crew. Moreover, modern means of communication by wire- 
less telegraph made it imperative that action with respect to the merchant 
ship be taken promptly, lest enemy warships come to the aid of the merchant 
ship before it could be disposed of. Besides, argued Germany, these ships, as 
carriers of food and ammunition, were in reality engaged in hostile service. 
Why was Great Britain free to blockade and starve Germany, yet Germany 
could not do the same to Great Britain? The problem of non-combatant 
passengers could easily be solved by their keeping off such ships."’ 

More difficult was the issue in the case of armed merchant vessels."" 
Germany argued that they might be attacked without warning on the ground 
that their armament, being equal or superior to that of the submarine when 
upon the surface, practically put them in the class of ships of war, against 
which it was lawful for the submarine to direct its attack unseen. Moreover, 
the alleged defensive armament of a merchant ship might immediately be used 


In the case of Great Britain and the United States the practice was followed that the 
title to properly seized as prize changed only as the result of the decision of the national 
prize-court, so that while destruction was permissible in an emergency and when there was 
no doubt that the vessel was good prize, it was obligatory upon the commander of the 
belligerent cruiser to send in to the prize-court such papers and other evidence of the char- 
acter of vessel and its cargo as would permit a decree to be duly entered. See V. S. Navid 
InstrucHom, June 30, 1917. It should be observed that the elaborate rules of the Declara- 
tion of London with respect to the destruction of neutral prizes have no application to 
enemy prizes. 

On the general subject, see Sir F. Smith, The Destruction of Merchant Ships under 
International Law. 

The argument of the German Government is perhaps most effectively stated in the 
memorandum of February 4, 1915. Am. White Book, I, 53 ; Savage, Policy oi the United 
States toward Maritime Commerce in War, 1914-1918, II, p. 265. 

For the status of such ships as lawful combatante, see above, p. 584. 
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as offensive armament when the submarine appeared upon the surface of the 
sea to give the necessary summons to surrender. This argument was strength- 
ened by the fact that instructions were alleged to have been issued by the 
British Admiralty ordering the officers of merchant sliips to attack submarines 
at sight."“ As against this position it was argued on the side of Great Britain 
that the existing law recognized the right of a merchant ship to defend itself 
if it clrose to take the risk, and that the law did not excuse the belligerent 
submarine from the obligation to give due warning simply because doing so 
would weaken its strategic position.®^ 

The United States, as a neutral, was drawn into the controversy because of Case of the 
its interest in the welfare of its citizens who were passengers on merchant 
ships of the Allies and because of its obligations of neutrality in respect to 
the admission of armed merchant ships into its ports. On May 7, 1915, the 
sinking of the Lusitania by a German submarine presented the issue in acute 
form."® In a series of notes addressed to the American Secretary of Slate the 
German Government argued that the Lusitania was not an “ordinary unarmed 
merchant vessel” but was in the class of an auxiliary cruiser and was included 
in the navy-list published by the British Admiralty. Moreover, there was 
reason to believe that the vessel was armed and that it had on previous trips 
carried Canadian troops and large quantities of ammunition. Further, the 
general practice of the British Government in arming its merchant ships and 
instructing them to use neutral flags and to attack the enemy made it impos- 
sible to consider them any longer as “undefended territory” in the zone of 
maritime war. In addition, the unlawful blockade of Germany and the 
unwarranted extension of the rules of contraband made it necessary to resort 
to reprisals."® As against these arguments the American Government, speaking 
on behalf of its neutral citizens, waved aside technical arguments and insisted 
that it was “contending for nothing less high and sacred than the rights of 
humanity” and that only the “actual resistance [of the Lusitania] to capture I 

or refusal to stop when ordered to do so for the purpose of visit could have 
afforded the commander of the submarine any justification for so much as 1 

putting the lives of those on board the ship in jeopardy.” j 

On January 18, 1916, while the Lusitania case was still unsettled, the position | 
American Department of State, acting in the interest of neutral rights and *■*'’*1 

obligations, proposed that the Allies agree that merchant ships should there- States ' 
after “be prohibited and prevented from carrying any armament whatsoever,” 1 

on condition that submarines should be made to adhere strictly to the rules 
of international law in respect to visit and search, the determination of bellig- 

"® See memorandum of German Foreign Office, February 8, 1916, Am. White Boob, III, 

167 ff. The allegation appears to have been correct. 

See ibid., Ill, 187. Also, Garner, of. cii , I, | 252. 

"" The facts attending the sinking of the vessel are reviewed at length in The Luutania, 

Petition of the Cunard Steamship Company, Limited, 251 Fed. Rep. 715 (1918). Fenwick, 

Cases, 731; Hudson, Cases, 1255, in which the court held that the petitioner was not liable 
for the loss of life and property ; which, the court held, was due to the “illegal act” of the 
German Government. 

®® Am. White Book, II, 169, 17s; Savage, op. dt., II, 327. 

Am. White Book, II, 171, 178. 
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erenl nationality, and the removal of passengers and crew to a place of 
safety. The argument in support of the proposal was based upon the fact 
that the customary right of a merchant ship to go armed was “predicated 
on the superior defensive strength of ships of war” and the relatively interior 
armament of piratical ships and privateers. The use of the submarine had, 
however, changed these relations, and moreover pirates had been driven from 
the seas and privateering abolished. Hence the arming of a merchant ship 
under the existing conditions could be explained only on the ground pf a 
purpose to make the ship superior in force to submarines and to prevent 
warning and visit and search by them. “Any armament, therefore, on a 
merchant ship,” the Department suggested, “would seem to have the charac- 
ter of an offensive armament.” The proposal being unacceptable to Great 
Britain, the Department reverted to the old rule and in a memorandum of 
March 25, 1916, took the stand that the mere presence of armament on board 
a merchant ship was not sufficient ground for a belligerent to consider it a 
warship and attack it without regard to the rights of persons on board. The 
status of an armed vessel on the h^h seas must, it was argued, “be deter- 
mined only upon conclusive evidence of aggressive purpose, in the absence of 
which it is to be presumed that the vessel has a private and peaceable charac- 
ter, and it should be so treated by an enemy warship.” 

Shortly after, on May 4, 1916, the German Government as the culmination 
of a long exchange of notes, agreed not to sink merchant vessels “without 
warning and without saving human lives, unless those ships attempt to escape 
or offer resistance.” This agreement was, however, set aside on January 
31, 1917, when the German Government announced that the “brutal methods 
of war” of the Entente Allies and their determination to destroy the Central 
Powers gave Germany “the freedom of action” which she denied herself in 
her note of May 4, 1916. Henceforth, all vessels met within the prescribed 
zone would be sunk.'* The threat was soon carried into effect, and on April 6, 
the United States declared war. 

Out- In view of the suffering and loss of life on the part of non-combatants and 

fiWLy of - 

UmaiineB of the unwarranted damage to neutral shipping caused by the methods of 

^erc™' warfare pursued by the German submarines, the Washington Conference on 

.lestroyers the Limitation of Armaments in 1921-1922 undertook to lay down specific 
rules governing the use of the submarine in the future.'^’ The British delega- 
tion proposed that, since the use of the submarine, while of small value for 
defensive purposes, inevitably led to violations of the laws of war, “united 
action should be taken by all nations to forbid their maintenance, construc- 
tion or employment.” To this extreme position the United States Hplugai inn 
was opposed, and it offered as an alternative that laws should be drawn up 

■'i Am, White Book, III, 162 ff. Savage, op. cit., II, 441. 

Am. White Book, III, 183. For critical comment on this memorandum, see E. Borchard, 
“Armed Merchantmen,” Am. Journal, Vol. 34 (1940), 107. 

Am. White Book, HI, 302 ff. 

Ibid., IV, 405. Savage, op. cit., II, 532. 

On the Washington Conlerence, see Buell, The Washington Conference; Hackworth, 
Oificrt, VI, 466 ff. 6 . 
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prescribing the methods of procedure to be followed by submarines against 
merchant vessels both belligerent and neutral. The decision taken by the 
conference was incorporated in a treaty signed on February 6, 1922.''" The 
treaty applied to the submarine the existing rules, “deemed to be an estab- 
lished part of international law,” as regarded the visit and search of merchant 
vessels, and required that if a submarine could not conform to them it must 
desist from attack and permit the merchant vessel to proceed unmolested. 
Other states were called upon to assent to the same statement of established 
law. Further, the contracting powers, recognizing the practical impossibility 
of using submarines as commerce-destroyers without violating the laws of 
war, prohibited as between themselves the use of submarines for that purpose 
and called upon other powers to adhere to the prohibition.’^ The Inter-Amer- 
ican Convention on Maritime Neutrality, adopted at Havana in 1928, re- 
quired that submarines should obey the same rules that governed other 
warships in respect to protection of the crew and passengers of merchant 
ships, following the provisions of the treaty of 1922; while the London 
treaty of April 22, 1930, adopted at the close of the Conference on the Limita- 
tion of Armaments, likewise contained a restatement of the Washington 
rules.’" 

In spite of the efforts made to control the submarine, none of the agree- 
ments reached at the several conferences were binding when the war began in 
1939."° So far as the law was concerned, nothing had been settled, and the 
use of the submarine might be argued to be lawful or unlawful according as 
it kept reasonably within the traditional rules for the capture of enemy 
merchant ships, giving the passengers and crew of the vessel opportunity to 
escape in life-boats under conditions which assured their safety, if not their 
convenience. Unhappily the effects of total war were felt here as elsewhere. 
Sinkings on the high seas, without warning rmd far from shore, were a regular 
occurrence; and the crews of merchant ships came to be regarded as no more 
entitled to protection than the workers in munitions factories in war on land. 
From time to time ships were sunk under circumstances which left no doubt 

76 For the text of the treaty, see Treaties and Conventions, III, 3116; Am. Jottmol, Vol. 
16 (192s), Supp., S 7 . 

77 The treaty remained unratifled, mute evidence of the difficulty of securing a limitation 
of armaments apart from the system of collective security. 

72 For the text of the convention see Hudson, International Legislation, IV, 2401; Am. 
Journal, Vol. 22 (1928), Supp., 151. 

76 Article 22. For the text of the treaty, see Treaties and Conventions, IV, 4737; Hudson, 
International Legislation, V, 394. 

2° The Instructions for the Navy of the United States, 1941, spoke of Article 22 as in 
effect, although other provisions of the treaty were not. 

At the beginning of the second World War the Meeting of Foreign Ministers of the 
American States, held at Panama, adopted a Resolution (VI) on Humanization of War, 
making a “fervent appeal” to the belligerents to abstain from “ (g) sinking merchant vessels 
without having first placed the passengers, crew and ship’s, papers in a place of safety.” 
International Conferences of American States, 1933-1940, p. 329. The Inter-American Neu- 
trality Committee, acting in pursuance of the Gener^ Declaration of Neutrality adopted 
at the same meeting, recommended, by majority vote, the exclusion of submarines from 
neutral ports and harbors not only because of the difficulties of regulating their activities 
but as a means of giving expression “to the universal reprobation” of them use as commerce 
destroyers. Am. Joumd, Vol, 34 (1940), Supp., 78, 
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as to violation of the elementary laws of humanity, and for sucli acts there 
was no pretense of justification.®’- 

Admiral Raedcr* Commander-iri'Chlef of the German NavVi and Admiral Doenitz 
were adjudged guilty at Nuremberg of “crimes arising out of sea warfare” and were con- 
demned to prison. For the judgment of the Tribunal in the case of the two Admirals, sec 
Nazi Conspiracy and Aggression, 137 ff. 

The Nuremberg Tribunal announced that it was not prepared to hold the two admirals 
guilty for their conduct of submarine warfare against British armed merchant ships because 
the British Admiralty had ordered its armed merchant ships to ram U-boats if possible. 

For the strategic aspects of submarine warfare during the second World War, see G. F. 
Eliot, “The Submarine War,” Poreign Affairs, Vol. ai (1943), 385. 



CHAPTER XXXI 


Measures of War Against Enemy Persons and Property 
Within the Belligerent States 

In spite of the concern of the Hague Conferences of 1899 and 1907 to 
regulate in detail the instruments and methods of ■warfare, no provisions were 
adopted with respect to the measures of war that might be taken by bellig- 
erents against enemy persons and property that might happen to be found 
within their respective states upon the outbreak of hostilities. The matter 
was left to be regulated by customary law, and customary law was far from 
clear upon the subject.^ 

The provisions of the English Magna Charta, of 1215, illustrate the atti- 
tude of that day toward foreign merchants, the only enemy aliens to be 
considered. Article 41 conferred privileges and protection upon alien mer- 
chants “except in time of war and if they are of the country at war against 
us”; but even in that case they were to be merely detained “without harm to 
their persons or their property” until information might be received as to 
the proper treatment of English merchants by the enemy, in which case they 
were to be “secure in our country.” ^ Grotius, writing in 1625 and surveying 
the practice of the past, recognized that persons “caught by their ill-fortune” 
in the land of the enemy when war had suddenly broken out might be de- 
tained while the war lasted “in order to lessen the strength of the enemy”; 
but that they should be released when the war was over.® Vattel, writing in 
1758, thought that it was a point of good faith on the part of a belligerent 
not to detain enemy subjects who had entered the state under an implied 
promise of being able to return in freedom and safety; and he found it a 
general practice to allow merchants full time to wind up their affairs and 
withdraw from the country.* The action of Napoleon in 1803 ii’ ordering the 
arrest of English subjects of military age in France was generally regarded 
as in violation of custom, whether or not justified as an act of reprisal.® 
Numerous treaties were concluded during the nineteenth century by which 
the contracting parties agreed to allow from six months to one year for the 

1 The literature upon the subject is extensive. See, in particular, McNair, Legal Egects 
of War, ad ed.; Baty and Morgan, War: Its Conduct and Legal Results; Hyde, Intema- 
national Law, Vol. Ill, §§ 605-637 A, showing chieily the practice of the United Slates; 
Hackworth, Digest, VI, 183 fi.; 0 . C. Sommeridh, “Recent Innovations in Legal and R^la- 
tory Concepts as to the Alien and his Properly,” Am. Journal, Vol. 37 (1943), $8. 

^ McNair, ibid., 403. 

® De jure belli ac pads. Book HI, Chap. DC, § IV. 

* Droit des gens. Book III, § 63. 

"See Fauchille, op. cit.. No. 1052. Oppenheim, accepting the act of Napoleon as one of 
reprisal, stated in igis that “no instance of the former rule has occurred during the nine- 
teenth century.” International Law, II, § 100. 
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wilhilvawtil of incrchanls and others and for the arrangement of their business 
affnirs. The treaty of 1 799 between the United Stales and Prussia specifically 
mentioned “the merchants of either country then residing in the other.” “ 

On occasion states resorted to the expulsion of enemy aliens where the 
necessity of the military situation seemed to call for it. In 1870 the Govern- 
ment of the National Defense expelled German subjects from the department 
of the Seine as a measure of precaution in the presence of a grave emergency.’’ 
Similar measures were taken by Russia in 1904 against Japanese residents in 
the Far East provinces of Russia.® But in general the practice of states on the 
eve of the first World War had been to permit citizens of the enemy state, 
who did not wish to avail themselves of their right to depart freely, to remain 
in the country subject to the condition of good behavior on their part. The 
treaty of 1794 between the United States and Great Britain provided that 
merchants and others should have the privilege of remaining “so long as they 
behave peaceably and commit no offense against the laws.” “ Under the con- 
ditions of the time there was nothing that the alien enemy could do to help 
the cause of his country which could not be prevented by resort to ordinary 
police measures. 

By the time of the first World War conditions had changed greatly. Two 
modifications of existing custom were introduced by the belligerents imme- 
diately upon the outbreak of war in 1914. In the first place, enemy aliens of 
military age were detained within the several belligerent states and were, as a 
rule, confined in concentration camps to prevent their escape from the coun- 
try. In the second place, numerous regulations were issued by the belligerents 
prescribing the conduct to be observed by resident enemy aliens. These regula- 
tions imposed a wide variety of restrictions upon the freedom of movement 
of enemy aliens, required their registration, forbade their having arms in their 
possession or instruments of communication or secret codes, and otherwise 
subjected them to personal disabilities with the object of preventing inter- 
course with the enemy or obstruction to the prosecution of the war.^“ In the 
United States aliens held under detention were brought within the prohibitions 
imposed upon citizens against communication with the “enemy.” The 
justification of these new restrictions upon resident enemy aliens lay, doubt- 
less, in the modern means of communication which made it possible for the 

“ Art. 23. Treaties and Conventions, II, i486. In March, 1917, Germany proposed to 
enlarge the scope of Aiticle 23 of the treaty of 1799 so as to obtain for its citizens in the 
United States die treatment accorded to neutrals; but the United Stales was unwilling to 

? For details, see Fauchille, Droit international, No. 1055. 
agree to the amendment. See Am. White Book, European War, IV, 415. 

6 See Hershey, International Law and Diplomacy of the Russo-Japanese War, pp. 269, 
2S2 ff. The right of expulsion as a measure of military necessity was indorsed by the Institute 
of International Law in 1892. See Resolutions, p. 103. 

® Art. XXVI. Treaties and Conventions, I, 590 The provisions were progressive. Vattel 
had cited the action of the King of England in permitting alien enemies to remain in the 
country subject to good behavior on their part as exceptional. 

10 For the British regulations, see Aliens Restriction Act, August s, 1914, and Aliens 
Restriction Order, September 9, 1914. Baty and Morgan, War, Its Conduct and Legal 
Results, pp. 470, 473. For the United States regulations, see Proclamation of War, April 6, 
1917. Am. White Book, European War, IV, 429, 

11 See Trading with the Enemy Act, October 6, 1917. 
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individual to give information and aid to the enemy in ways not possible in 
wars of the past.” 

During the second World War larger numbers of “civilian enemy aliens” 
were interned, and, in the absence of specific provisions of international law, 
efforts were made to obtain for them, as a minimum, the treatment provided 
for prisoners of war by the Geneva Convention of 1929. Tn view of the per- 
secution by Germany of many of its own subjects belonging to so-called 
“inferior races,” Great Britain and the United States found it convenient to 
classify the civilian enemy alieris within their jurisdiction, and to release from 
detention those whom the government believed it could count upon to be 
loyal. A number of these “friendly enemy aliens” took the risk of fighting in 
the armed forces of the country of refuge. In the United States it was found 
necessary to establish a “loyalty test” in cases where aliens of enemy na- 
tionality had become naturalised. Provision was made for the cancellation of 
certificates of naturalization and for internment after denaturalization.^® At 
the same time strenuous efforts were made to control the subversive activities 
of unfriendly enemy aliens both in the United States and in a number of the 
Latin American countries, a special Committee of Political Defense being 
established at Montevideo to that end.^* 

While international practice down to 1914 tended toward the recognition 
of an obligation on the part of the belligerents to permit enemy aliens to 
continue in residence during good behavior, there was a marked difference in 
the attitude of states toward permitting such persons to maintain civil suits 
before the courts. The older rule had been that the fact of war put enemy 
subjects ex lege, so that they could have no standing in court. To this rule 
the British courts, in the leading case of Wells v. Williams,®” decided in 1697, 
made exception in the case of persons who were in the country under the 
“protection” of the Crown and who had a license to reside and to trade: 
“Though the plaintiff came here since the war, yet if he has continued here 
by the king’s leave and protection ever since, without molesting the Govern- 
ment or being molested by it, he may be allowed to sue, for that is consequent 
to his being in protection.” Later decisions, while insisting upon the general 
disability of alien enemies to sustain a persona standi in judicio, forcibly' 
stated in the case of The Hoop, were ready to infer from the continued resi- 
dence of an enemy alien an implied licence of the Crown. In the United 

For further details, see Garner, International Law and the World War, I, Chap. III. 

See L. Preuss, “Denaturalhation on the Ground of Disloyalty,” 'Am. Pol. Science Rev., 
Vol. 36 (1942), 701. On the general subject, see R. M. W. Kempner, “The Enemy Alien 
Problem in the Present War,” Am. Journal, Vol. 34 (1940), 443 ; R. R. Wilson, “Treatment 
of Civilian Enemy Aliens," ibid., Vol. 37 (1943), 30; “Recent Developments in the Treat- 
ment of Civilian Alien Enemies,” ibid., Vol. 38 (1944), 397. 

See Resolution (XVIl) of the Meeting of Foreign Ministers at Rio de Janeiro in 
1942, on “Subversive Activities,” together with attached Memorandum, C. G. Fenwick, “The 
Third Meeting of Ministers of Foreign Affairs,” Am. Journal, Vol. 36 (1942), 169, 173. 
For the work of the Committee of Political Defense in connection with the suppression of 
subversive activities, see C. B. Spaeth and W. Sanders, “The Emergency Advisory Com- 
mittee for Political Defense,” Am. Journal, Vol, 38 (1944), 218. 

®”I. L. Raymond 282 (Court of King’s Bench). Hudson, Cases, 1270; Fenwick, Cases, 
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Slates a similar general disability of alien enemies and exception in the case 
of those in residence was recognized.'^'' On the other hand, Continental prac- 
tice favored the recognition of a general right of access to the courts.^’ The 
difference of opinion came to a definite issue in connection with the interpreta- 
tion of Article 23 (h) of the Hague Convention Respecting the Laws and 
Customs of 'War on Land, which forbade belligerents “to declare abolished, 
suspended, or inadmissible in a court of law the rights and actions of the 
nationals of the hostile party.” Continental writers held that this applied to 
resident enemy aliens; British and American writers insisted that it referred 
to the status of citizens of the enemy state in time of military occupation.' ^ 
Upon the outbreak of the first World War the Britisli Parliament passed 
the Aliens Restriction Act, and in compliance with orders issued in pursuance 
of it aliens were obliged to register themselves. In the case of Princess Thurn 
and Taxis v. Moffitt,'" registration was interpreted as bringing the plaintiff 
under the protection of the Crown. In the case of Porter v. Freudenberg,*'’ 
the court, reaffirming the general rule that the right of an alien enemy to 
bring suit was suspended during the war, held that the defendant Freuden- 
berg, a German subject resident in Berlin might be sued, and being sued, “it 
follows that he can appear and be heard in his defence, and may take all such 
steps as may be deemed necessary for the proper presentment of his defence.” 
In the United States resident enemy aliens were in general excepted from the 
restrictions upon the right of bringing suit imposed by the Trading with the 
Enemy Act of 1917. In the case of Posselt v. D’Espard,"' a resident subject 
of Germany was permitted to bring suit against a German corporation which 
was the majority stockholder in a New Jersey corporation. Referring to the 
President’s proclamation defining the rights of residents the court said: “To 
shut the door of the court in the face of an alien enemy resident here would 
he a distinct violation of not only the spirit but the letter of this proc- 
lamation.” 
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Under the older law the existence of a state of war had the effect of subject- 
ing to confiscation all enemy property, whether public or private, which might 
happen to be found in the territory of the other belligerent.®® The rigor of 
this rule was gradually modified during the eighteenth and nineteenth cen- 

In Hanger v, Abbott, 6 Wallace 532 (1867), the court declared the total inability on 
the part of an enemy creditor to sustain any contract in the tribunals of the other belligerent. 
But the declaration was made with reference to transactions between parties resident in 
the respective territories of the two belligerents. Hudson, Cases, 1317. 

The Anglo-American attitude is condemned, e.g., by Fauchille, op. cit., No. 1063, and 
by Despagnet, Droit international. No. 517. 

IS See Higgins, Hague Peace Conferences, pp. 263 ff. 

1 Chancery 58 (1915). 

L.R. (191S), I K..B. 857. Fenwick, Cases, 68a; Hudson, Cases, 1271. 

87 N.J. Equity S 7 i C1917). Fenwick, Cases, 685. 

22 With respect to alien enemies resident in Germany the court found the situation 
“somewhat different,” but not essentially so, referring to the distinction made by the presi- 
dent between the German Government and the German people. 

22 Grotius accepted the right of conffscating enemy property without restrictions. De jure 
belli ac pads. Book III, Chap. VI, H. Even Vattel, writing as late as 1758, dedared that 
every belligerent “takes possesaon, when he can, of the enemy’s property, and confiscates 
it." Droit des Gens, Book III, § 161. 
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turies, so that a distinction came to be drawn between public property of the 
enemy stale and private property of enemy subjects. The former was still 
subject to confiscation, although it was not often found in the enemy state in 
large proportions. Movable property of the enemy state in tire form of sup- 
plies of ammunition or goods of any kind, invested funds other than bonded 
debts, the rolling stock of state railways, and publicly-owned vessels, armed 
or unarmed, was confiscated without hesitation.®^ The protest of Austria- 
Hungary, in addition to that of the pope, in 1916 against the seizure by Italy 
of the “Venetian Palace” in Rome, occupied by the Austro-Hungarian 
embassy to the Vatican, was met by Italy in respect to Austria-Hungary on 
the ground of reprisals.®® As a measure of restitution for past offenses, the 
Treaty of Versailles of 1919 required of the German Government that it 
restore to the French Government the trophies and works of art taken from 
France by the German authorities during the war of 1870-1871.®® 

Prior to 1914 a distinction was made in the law between the property of 
resident enemy aliens and property owned by enemy citizens outside the 
belligerent state. In the case of resident enemy aliens the law was fairly clear 
that their property, whether in the form of lands, goods, or choses in action, 
was not subject to confiscation, though restrictions might be put upon its use 
to prevent aid being given to the enemy. The protection of such property was 
provided for in treaties stipulating the right of continuance m residence 
during good behavior. On the other hand, the property of enemy citizens 
resident outside the belligerent state was in a more doubtful position. The 
old rule had been that such property was subject to confiscation, and as 
late as 1814 the Supreme Court of the United States, in the case of Brown v. 
United States,®® which involved a British-owned cargo brought within the 
United States upon an American ship, held that the modern rule was that 
tangible property belonging to an enemy and found in the country at tlie 
commencement of war was subject to confiscation, although not actually con- 
fiscated until declared so by act of Congress. Such exceptions as had been 
made, as in the “universal practice of forbearing to seize and confiscate debts 
and credits,” were a matter of expediency, not of law. On the other hand, in 
1817, a British court, in the case of Wolfi v. Oxholm,®* held that the confisca- 
tion by Denmark of private debts owing to British creditors by Danish 
citizens was in violation of the law of nations and that in consequence the 
Danish ordinance did not cancel the debt. Practice of the nineteenth century 
conformed to the latter view, the only instance of confiscation being the 
action taken by the Confederate States in 1861, which, however, made excep- 

s* The Trading with the Enemy Act of October 6, 1917, left the question of the ultimate 
fate of confiscated public property of the enemy to the subsequent decision of Congress. 
The definition of “enemy” embraced both enemy governments and enemy individuals. 

*6 See Gainer, “Tieatment of Enemy Aliens," in Am. Journal, Vol. 12 (1918), 769. The 
reply of the Italian Goveinment to the pope raised other issues. See ibid. 

Art. 24s. 

8 Cranch no (1814). Fenwick, Caset, 702; Hudson, Cases, 1279. 

28 6 M. & S. 92 (Court of King’s Bench). Fenwick, Cases, 708. The decision is sum- 
mariaed and criticized bv the court in the case of ex-Tsar Feidinand, below. 
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tion of “public stocks and securities.” It would appear that foreign govern- 
ment bonds were regarded as entitled to a specially privileged position owing 
to the fact that they represented the pledged faith of the state to make good 
its indebtedness. Vattel stated in 1758 that “The state does not even touch 
debts which it owes to the enemy; money lent to a state is everywhere exempt 
from confiscation and seizure in case of war.” 

Practico With the coming of the first World War the question of the immunity of 

'iret Wcafd Private property on land presented new problems. The belligerents 

War found themselves confronted with a situation in which a considerable part of 

general business was conducted not only by individual enemy aliens but by 
corporations whose boards of directors were composed in whole or in part of 
enemy aliens. Moreover, in the severe struggle ahead it was clear tliat the 
national resources of each state would be drawn upon to the full, and it was 
therefore imperative that the property in the possession of enemy aliens 
should not be used in a maimer detrimental to the state. In consequence, 
Great Britain, by act of November 27, 1914, appointed a custodian of enemy 
property, whose duty it was to receive, hold, and deal with such property as 
might be vested in him by the courts in cases where such disposition of 
the property might be deemed expedient. Provision was further made for the 
appointment of controllers, whose duty it was to carry on any business the 
management of which by an enemy alien might be prejudicial, yet the con- 
tinuance of which was demanded by the public interest. In the case of In re 
Ferdinand, ex-Tsar of Bulgaria, decided in 1920, the British Court of Appeal 
rejected the principle followed in Wolff v. Oxholm and held that the Crown 
had a right at common law to confiscate the ex-Tsar’s stocks and securities 
but that the legislation passed since 1914 showed that the Crown was not 
insisting on its common-law rights. The appeal of the ex-Tsar was therefore 
allowed.^'^ Similar steps were taken in France and Germany.®* 
leasures In the United States the Trading with the Enemy Act of October 6, 1917, 
Se™mted provided for the issuance of licenses to resident enemy aliens to continue in 
tales business, and further authorized the appointment of an alien property 
custodian with power to receive and hold all money or other property due to 
alien enemies which might be transferred to him.®® Subsequent acts authorized 
the custodian to sell any property in his custody, and a large part of it was 
disposed of at auction.®'* The ultimate disposal of the proceeds of such sales 
was not made clear, the primary object of the seizures and sales being to 

2® See Hall, International Law, § 144. 

®® Droit des gens, Eng. trans.. Book III, § 77. For a brief historical survey, see E. R. 
Lutz, ‘‘Treatment of Private Property of Aliens on Land in Time of War,” Proceedings, 
Am. Soc. Int. Law, 1933, p. no. Sec also E. Turlington,, "Treatment of Enemy Private 
Property in the United States before the World War,” Am. Jownal, Vol. 22 (1928), 270. 

[1921] 1 Chancery 107. Fenwick, Cases, 712 ; Hudson, Cases, 1289, 

®® See Garner, op. cit., I, §§ 62-71, 

®® For the text of the act, see Am. Journal, Vol. I2 (1918), Supp., 33. 

®^In the case of United States v. Chemical Foundation, 272 U. S. r (1926), involving 
the disposition of certain German patents seized by the Alien Property Custodian and sold 
for what price they would bring, the Supreme Court held that the power of Congress to 
enact the legislation was unrestricted. The enemy alien owners had no rights under the 
due process of law clause of the Constitution. 
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destroy the financial influence of the German owners. By the Treaty of 
Versailles (Art. 297) the Allied and Associated Powers reserved the right to 
retain and liquidate all property, rights, and interests formerly belonging to 
German nationals within their territories, to be used for the purpose of com- 
pensating their nationals for losses suffered at the hands of the German Gov- 
ernment during the war. The United States, however, subsequently sought to 
undo in large measure the effects of the sequestration, although certain of 
the “sales” of sequestrated property amounted to practical confiscation.®'’ 

During the second World War the necessity of controlling the use of prop- Practice 
erty owned by enemy aliens in tlie United States and in other countries of sec™§ 
the Western hemisphere presented even more complex problems, in as much WoildWar 
as a number of business firms under the direction of enemy aliens had been 
established with the object of cooperation with the German Government in 
the event of war. While the chief objective of the measures taken was that 
of preventing trade with the enemy, there was the further objective of 
destroying centers of enemy influence and preventing the reestablishment of 
such centers after the war. The methods resorted to in the American republics 
varied widely, depending upon the special circumstances with which they were 
confronted.®" 

Since the outbreak of war between two stales automatically dissolved or c. Tradini? 
suspended all legal relations between them, it remained for each belligerent CTcmy'* 
to decide how far it would recognize as valid commercial relations between its 
individual citizens and persons who were citizens of or resident in the enemy 
country. The question was primarily one of domestic municipal law, since 
there was no custom or convention imposing an obligation upon states to 
follow a particular rule in the matter. The practice of states down to 1914 
showed on the one hand an attitude, as exemplified in the decisions of the 

"■’The lighlb of the United States under the Treaty of Versailles were retained in the 
separate treaty of peace of August aSi 1921. See Am. Journal, Vol. 16 (igaa), Supp., 10. 

On August 10, igaa, a special executive agreement was entered into between the United 
States and Germany providing for the creation of a mixed claims commission to determine 
the amount of Germany’s obligations under the treaty of peace. See ibid., Supp., 171. The 
claims to be estimated included those for injuries to the persons and property of Ameri- 
cans in Germany as well as in the United States. On March 4, 1933, Congress passed the 
Winslow Act, in the form of an amendment to Section 9 of the Trading with the Enemy 
Act, authorizing the Alien Property Custodian to release to former enemy owners an 
amount up to $10,000 of their seized property. By act of March lo, 1938, provision was 
made for the return of the balance of the property except for the temporary retention of 
20 per cent. For the text of the act, see Am. Journal, Vol. 22 (1928), Supp., 40. 

On the general subject, see Gathings, Ini. Law and American Treatment of Alien Enemy 
Properly. 

The practice of the United States was the object of sharp criticism. See in particular 
E. M. Borchard, Am. Journal, Vol. 18 (1924), 523; Vol. 22 (1928), 373, 636; Vol. 30 
(1936), 108; Vol. 31 (1937), 67s. 

®® See M. Domke, "Western Hemisphere Control Over Enemy Property,” and P. V. 

Myron, “The Work of the Alien Property Custodian,” in Duke University, Law and Con- 
temporary Problems, Vol. XI, No. I, pp. 3 ff., 76 ff.; J. P. Bullington, Proceedings, Am. 

Soc. Int. Law, 1943, P. 39! M. B. Carroll, “Legislation on Treatment of Enemy Property,” 

Am. Journal, Vol. 37 (1943), 611. For the measures recommended to be taken jointly by 
tte American Republics, see Resolution XVII of the Meeting of Foreign Ministers at Rio 
de Janeiro, 1942, above, note 14. Also Resolutions V and VI of the same meeting, as well 
as Pinal Act of the Inter-American Conference on Systems of Economic and Financial 
Control, 1942, Am. Journal, Vol. 37 (1943), Supp., 9. 
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British and American courts, which regarded all commercial intercourse be- 
tween enemy subjects as illegal by the very tact of war between their 
respective states. In the case of the Hoop the British court condemned a cargo 
which a neutral vessel had shipped at Rotterdam tor the account of certain 
British merchants, announcing that there was “a general rule of maritime 
jurisprudence of this country, by which all trading with the public enemy, 
unless with the permission of the sovereign, is interdicted.” In the case of 
the Rapid, the United States Supreme Court condemned a cargo which an 
American citizen had purchased before the outbreak of war and had deposited 
upon an island near the boundary-line of the United States and which he 
attempted to bring home after the outbreak of war. The decision, admittedly 
causing “considerable hardship,” rested largely upon a theory of personal 
hostility between citizens of the enemy states: “In a state of war, nation is 
known to nation only by their armed exterior; each threatening the other 
with conquest or annihilation. The individuals who compose the belligerent 
states exist, as to each other, in a state of utter occlusion. If they meet, it is 
only in combat.” 

On the other hand the states of continental Europe followed in general the 
practice of not regarding trading with the enemy as illegal by the mere fact 
of war but only in consequence of an express prohibition of the government. 
But if they were more practical in this respect they were less so in the test 
which they applied for the determination of enemy character. The rule of 
English and American law was that the legal status of a particular trader was 
determined' by his residence or domicile, not by his nationality. Consequently 
trade was forbidden with neutral citizens and even with persons owing 
political allegiance to a state if they were resident within enemy territory; 
and at the same time trade was permitted with persons of enemy nationality 
resident within neutral territory. On the other hand Continental governments 
adopted the test of nationality as determining enemy character, so that trade 
was prohibited with persons owing allegiance to the enemy even when resi- 
dent in neutral countries. Both Anglo-American and Continental practice 
excepted from the term “enemy” persons of enemy nationality residing within 
the territory of the respective belligerent states.'*® 

If war cut short at one stroke the commercial relations between the citizens 
of the two states at war it was to be expected that numerous complicated 
questions would arise with reference to the validity of relations established 


I C. Rob. 196 (1799). Fenwick, Cam, 687. 

8 Cranch iss (1S14). Fenwick, Cases, 690; Hudson, Cases, 1297. The Court seems to 
have been carried away by the force of its theory of personal hostility between citizens 
of the opposing belligerents. “The whole nation are embarked in one common bottom, and 
must he reconciled to submit to one common fate. Every individual of one nation must 
acknowledge every individual of the other nation as his own enemy — ^because the enemy 
of his country.” But the test of confiscation should rather have been whether the transport 
of the goods under the crrcumstances could in any indhect way have been of aid to the 
enemy, since the purchase took place before the outbreak of war. McNair, op. cit., p. 172, 
observes that “tlm reason given in The Rapid proves too much because it applies with 
almost equal force to enemies in our midst who are not enemies in the territorial sense ” 
On the subject of “enemy character” see Oppenheim, Into national Law, Vol. II, 6th 
ed. by Lauterpaebt, pp. 214 ff. 
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between them in the normal course of business before the war.""’ Whal con- 
tracts between enemy citizens must be held to be “trading with the enemy”? 
Contracts entered into during the war were declared by British and American 
courts to be ipso facto void, unless entered into under a special licence. 
Contracts entered into before the war were either dissolved, when they were 
executory and time was material and of the essence of the contract, or else 
were merely suspended in their operation until the close of the war. In the 
case of Griswold v. Waddington it was held by a New York court that a 
business partnership between ^n American and a British citizen was forth- 
with dissolved by war between the two countries, since a partnership neces- 
sarily involved commercial intercourse. Again, in the case of New York Life 
Insurance Co. v. Statham*® the Supreme Court of the United States held 
that a life insurance policy was annulled by reason of the non-payment of 
premiums caused by the existence of a state of war. On the other hand, in 
the case of Kershaw v. Kelsey,^'* it was held by the Supreme Court of Massa- 
chusetts that a contract between a citizen of that state resident in Mississippi 
and a citizen of Mississippi for a lease of land continued in force and that 
impaid rent might be collected at the end of the war. Further, it was held in 
Hanger v. Abbott that, since war only suspended debts due to an enemy, 
the statute of limitations of Arkansas could not be pleaded against a citizen 
of New Hampshire who had been unable owing to war to bring action within 
the prescribed period. British decisions were to the same effect as those of 
the United States courts.*® 

Upon the outbreak of the first World War Great Britain promptly Issued 
a proclamation forbidding trade “with any person resident, carrying on 
business, or being in the German Empire,” witliout permission of the govern- 
ment. This was followed by the Trading witli the Enemy Act, which put into 
effect the traditional policy of the country.*^ On December 23, 1915, how- 
ever, the British Government adopted the policy followed by France of 
proscribing trade with persons or corporations of enemy nationality doing 
business in neutral states. A “black-list” was drawn up enumerating the firms 
with which trade relations might not be maintained. This action led to a 
protest from the United States, under date of July 26, 1916,*® claiming that 
the measure was “inevitably and essentially inconsistent with the rights of 

*•> On the general subject, see McNair, ap. at., Chaps. 4, 6, 7 ; Phillipson, The Bgect 
of War on Contracts and on Trading Associations in Territories of Belligerents. 

For the conditions under which such a license might be granted, see, for exanoplc, the 
United States Trading with the Enemy Act, October 6, 1917, §§ 4-5. Contracts belonging 
to the class known as commercia beUi, such as ransom bills of earlier centuries and bills of 
exchange drawn by prisoners, were excepted. 

16 Johnson’s Rep. 438 (1S19). Fenwick, Cases, 694. 

93 U. S. 24 (1876). Hudson, Cases, 1304; Fenwick, Cases. 697. 

** zoo Mass. s6i (1868). Hudson, Cases, 1301. 

*® 6 Wallace 532 (1867). Ibid., 1317. 

*®See Cobbett, Cases, H, 62-gi; McNair, op. cit.. Chaps, 4, 6. 

For the text, see Baty and Morgan, op. cit., 492 ft. 

Am. White Book, IV, 8$; Savage, Policy of the United States, II, jos; Hackworth, 
Digest, VI, 333 ft. 


Practice 
cUiriiig till 
llrst Worl 
War 



Pructice 
luring tliG 
ipcond 
yorld War 


i'leezing of 
issets 


6lO INTERNATIONAL LAW 

tlie citizens of all the nations not involved in the war.” However, when the 
United Slates itself became a belligerent the same policy toward enemy 
traders in neutral countries was adopted in the Trading with the Enemy Act 
of October 6, 1917, the president being empowered to extend the term enemy 
to include such persons should he deem it expedient to do so.'" 

The British Trading with the Enemy Act of 1939 followed the general 
lines of the earlier act. For the purposes of the act a person was deemed to 
have traded with the enemy if he had had any commerce, financial or other 
intercourse with an enemy, supplied goods to ,an enemy, paid or transmitted 
any money or negotiable instrument to an enemy, or performed or discharged 
any obligation of an enemy.®^ The term enemy included not only an enemy 
state, or an individual resident in enemy territory, but any incorporated or 
unincorporated body controlled by an enemy or incorporated under the laws 
of the enemy.®* 

In the United States, even during the period of technical neutrality, 
measures were taken to “freeze” the assets of the neutral countries invaded 
by Germany, and the assets of Lithuania, Latvia, and Esthonia, as well as the 
assets of China and Japan.®® By Executive Order of June 14, 1941, German 
and Italian assets were frozen, the purpose of the order being “to prevent the 
use of the financial facilities of the United States in ways harmful to national 
defense and other American interests, to prevent the liquidation in the United 
States of assets looted by duress or conquest, and to curb subversive activities 
in the United States.” ®* On July 17 a proclamation was made authorizing 
the preparation of what was described as “The Proclaimed List of Certain 
Blocked Nationals,” the object of which was to cut off the exportation of 
goods to persons who might be acting for the benefit of Germany or Italy 
either directly or indirectly, whether by transmitting funds or by subversive 
activities in their behalf.®® When war came on December 9 it was only neces- 
sary to add a supplementary list of Japanese firms and persons affiliated with 
Japanese enterprises.®® The earlier Trading with the Enemy Act of 1917 was 
amended to meet the new conditions, particularly with respect to the transfer 
of funds.” 

The merits of the American contention are discussed by Garner, op. dt., I, § 160. 

See Hackworth, Digest, VI, 338 fi., where an instruction of the Department of State 
describes the various "lists” into which persons coining under the law were divided. 

=1 McNair, op. cit., 17s. 

In the leading case of Daimler Company v. Continental Tire and Rubber Company, 
[igi 5 ] 2 A. C. 307, Fenwick, Cases, 166, Hudson, Cases, 311, it was held that while 
a company incorpoiated in the United Kingdom could as sudi be neither friend nor enemy, 
yet such a company could only act tbrou^ its agents and these might assume an enemy 
character when they were resident in enemy country, or, wherever resident, were adhering 
to or taking instructions from the enemy, gee McNair, op. cit., 62 B. 

5 ® See Hackworth, Digest, VII, 6S3 ff. 

Depaitment of State Bsdletin, VoL IV, p. 718. For details, see W. H. Reeves, “The 
Control of Foreign Funds by the United States Treasuiy,” in Duke University, taw and 
Contemporary Problems, Vol. XI, No. I, p. 17. The question of the constitutionality of 
alien property controls is discussed by G. A. McNulty, ibid., p. 133. 

On the general subject, see Domke, Trading with the Enemy in World War II, with its 
supplement, The Control of Alien Property. 

0 = Department of State Bulletin, Vol. V, p. 41. ““ Ibid., Vol. V, p. 520. 

®’ For the text of the amendments, see Am. Journal, Vol. 36 (1942), Supp., 56. 



CHAPTER XXXII 


The Relation of Neutral States to Belligerents 

Neutrality as understood at the beginning of the twentieth century might 
be defined as the legal position of a state which remained aloof from a war 
between two other states or groups of states while maintaining certain rights 
towards the belligerents and observing certain duties prescribed by customary 
law or by international conventions or Ireati^. The status of neutrality was 
the logical result of an international system in which war was a legal proce- 
dure to which individual states might have recourse for the protection of their 
national interests and in which the community of nations assumed no respon- 
sibility for the maintenance of law and order and recognized no obligation to 
distinguish between the merits of the claims made by the contending parties. 
Let a war start, and whether third states liked it or not they found themselves 
in a new legal situation. They could join in the war if they wanted to, but 
if they decided to slay out of it they found themselves confronted with a new 
code of rights and duties which they had no choice but to accept.’ 

The formal status of neutrality was an essentially modern conception. 
Under the feudal system there was little room for the development of a law 
of neutrality; and with the break-up of the Holy Roman Empire and the 
development of national states princes preoccupied themselves with obtaining 
support in their dynastic wars by entering into treaties in anticipation of 
coming conflicts. The doctors of the Church taught that there were just wars 
and unjust wars; but the line between the two was more a matter of con- 
science than of legal rules, and it is significant that neither Vitoria nor Suarez, 
in their efforts to restrain the new “sovereign states” by appeals to the funda- 
mental principles of moral conduct, felt called upon to discuss the status of 
neutrality. Grotius, still under the influence of the moral law, devoted only a 
brief chapter to those whom he described by the expressions "qui in beUo 
medii sunt; qui extra bellum sunt positi.” It seemed to him consistent that a 
state might remain neutral and yet pass upon the justice of the war and 
modify its conduct accordingly. Whether it was expedient for a particular 
state to do so was another matter. It need not be restrained by any rigid 
doctrine of neutrality.® 

^ On the general conception of neutrality, see Neutrality, Its History, Economics and 
Law, Vols. I-IV. 

^ “It is the duty of neutrals,’’ he said, “to do nothing to strengthen those who are 
prosecuting an unjust cause, or which may impede the movements of him who is carrying 
on a just war. . . . But if the cause is a doubtful one they must manifest an impartial 
attitude towards both sides, in permitting them to pass through the country, in supplying 
their troops with provisions, and in not relieving the besieged.’’ Book III, Chap. XVII, 3. 
The expression “Back to Grotius,” used by scholars during the period between the two 
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During llie century succeeding GroLius the commercial interests of the 
leading maritime states exercised an important influence upon the develop- 
ment of neutrality. Neutral maritime states, such as Holland and Sweden, 
began to have a heavy stake in resisting the pretensions of the belligerents to 
capture vessels and goods on their way to enemy ports." By the time of 
Vattel’s treatise, in 1758, two fundamental principles had come to be ac- 
cepted: first that belligerents were under an obligation to respect the 
neutrality of states which chose to remain neutral, and secondly that the 
status of a neutral carried with it specific obligations of impartiality. Vattel’s 
Swiss origin made him particularly sensitive to the rights and obligations of 
the neutral state; and while his views were not on all points consistent they 
had considerable influence outside of the narrow circle in which he wrote.'* 

At times neutral states had to prepare to fight for their rights, as in the 
case of the “Armed Neutralities” of 1780 and 1800." The United States, 
having proclaimed its neutrality in'fhe war between Great Britain and France 
in 1793, struggled to maintain its rights against the excessive claims of both 
belligerents. It came close to war with one of the belligerents in 1798,“ and 
after adopting embargoes and passing non-intercourse acts was finally drawn 
into the war against the other belligerent in 1812.’ But as the century pro- 
gressed the position of neutral states became more secure. The neutrality of 
Great Britain during the American Civil War gave to that country an under- 
standing of the position of neutral states which, as mistress of the seas, it had 
hitherto lacked.® By tire close of the century neutrality had won an equal 
position with the claims of belligerency; but its rights and duties were still 
lacking definition and precision. 

The Hague Peace Conference of 1899 made no effort to codify the existing 
law of neutrality, confining itself to a voeu that the subject might be dealt 
with at a future conference. The second Conference, meeting in 1907, adopted 
two separate conventions, the one dealing with the rights and duties of neutral 
states in warjbn land, the other with the rights and duties of neutral states 
jin naval war.’jjThe first of the two conventions offered relatively little dif- 
[jficulty, the fundamental principles of the inviolability of neutral territory and 
■f the corresponding obligations of the neutral state being then well estab- 
lished. The second convention, however, was adopted only after a long 


World Wars, means “back to the principle of distinguishing between right and wrong in 
the conduct of nations,” away from the kter doctrine of Vattcl and his successors that one 
nation could not sit in judgment upon another. 

"The controversy between Selden and Giotius on the freedom of the seas which took 
place at the beginning of the seventeenth century was carried on unabated during the suc- 
ceeding centuries and only found its definitive solution with the abandonment of neutrality. 
See below, p. 621. For a study of the effect of international commerce upon neutrality, see 
neutrality. Its History, Economics and Law, Vol, I. 

* See the Introduction by De Lapradelle to the English translation of Vattel’s treatise. 

" See below, p. 633. 

« See above, p. 335. 

’ See Latan£, A History of American Foreign Policy, Chap. VI ; Bemis, A Diplomatic 
History of the United States, Chap. IX 

* See Bemis, op. cit.. Chap. XXI, “The Civil War, 1861-1867.” 

* For the texts of the two conventions, sec Hague Conventions, 133, 209. 
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struggle between the powers that thought of themselves as probalile bellig- 
erents in the next war and those that expected to be neutral, with the weighl 
of the United States thrown on the side of the second group. The struggle 
was complicated by questions of naval power, the size of merchant marines, 
colonial possessions and other factors bearing upon the success of .maritime 
warfare.^" The result was that a number of the controversial issues were 
left unsettled, notably questions relating to the scope of blockade and the 
character of contraband goiJas. The following year a smaller group of the 
leading maritime powers met at the London Naval Conference; but the com- 
promise agreements there reached, embodied lin the Declaration of London, 
had not yet been ratified when war broke outjn 1914.^^ Neutrality was then 
put to a test such as it had not known before. 

The war opened with a series of neutrality proclamations by the states not 
involved in the issues leading to the conflict, the proclamation of President 
Wilson announcing in the usual set terms that the United States was “on 
J^rms of friendship and amity with the contending powers.” But the war 
had not progressed far before it was clear that it would be difficult for the 
United States to remain neutral and yet at the same time defend its tradi- 
tional rights as a neutral in respect to the “freedom of the ^as.” Great Britain 
pressed hard upon the neutral rights of the United States by new extensions 
of the belligerent rights of blockade and capture of contraband; while Ger- 
many pressed even harder, and finally to the brealting point, with submarine 
, warfare which affected both neutral ships and neutral passengers on enemy 
ships.^® Harassed by both belligerents President Wilson had come to the 
conclusion by October 16, 1916, that the “business of neutrality” was over, 
and that no nation must henceforth be permitted to declare war and set in 
"nTotion forces so destructive to the normal commerce of peaceful nations." 
While the dominant issue which led to the entrance of the United Slates into 
the war on April 6, 1917, was the renewal of unrestricted submarine warfare 
by Germany, above and beyond technical neutral rights was the belief of 
President Wilson that something must be done to put an end to war itself, 
since by its very nature it put the neutral state in a position where it must 
either abandon its neutral rights or fight to maintain tbem.^' 

The Covenant of the League of Nations put an end in principle to the 
traditional law of neutrality. The obligation assumed by the members of the 
League under ^Afticle 10, “to respect and preserve as against external aggres- 
sion the territorial integrity and existing political independence of all Mem- 
bers of the League” made it impossible for a member of the League to stand 

!l?oi comment upon the conflirting policies of the leading naval powers, see Higgins, 
Hague Peace Conferences, pp. 457 ff. 

“ For the text of the Declaration, see Higgins, op dt., S40, where the lepoit of the com- 
mittee is given explaining the compiomiscs reached, 

See below, p 655, where President Wilson’s appeal to the American people to be “im- 
partial in thought as weU as in action” is discussed. 

See below, pp. 636, 640, 643, and above, 597. 

Address to the Senate 

See, on this point, Fenwick, Anterican NeutraUty; Trial and Failure, pp 16 ff. 
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aside and^ke no part in the common defense of the victim of an act of 
aggression.''" Ailicle ii of the Covenant made “any war or threat of war, 
whether immediately affecting any of the high contracting parties or not,” a 
matter of concern to the whole League and authorized the League to take 
“any actioii that may be deemed wise and effectual to safeguard the peace of 
nations.’’U^ The members of the League were thus collectively responsible to 
find ways and means of preserving the peace in the presence of a situation of 
whatever kind that might threaten it. By Article 16 of the Covenant a mem- 
ber of the League which resorted to war in violation of its obligations of 
peaceful settlement was ipso facto held to have committed an act of war 
against all other members of the League, and the latter were pledged to dis- 
continue trade and financial relations with it.^® 

Technically, however, the Covenant was no more than a multilateral treaty, 
creating special obligations for the parties to it but leaving the status of non- 
signatory states just what it was before the treaty. The failure of the United 
States and of other states to accept the obligations of the Covenant, however, 
created a situation in which it was difficult to determine what was left of the 
old law of neutrality.^” Suppose that the League should take collective action 
against a state resorting to war in violation of the provisions of the Covenant, 
would the United States and other non-member states be entitled to the lull 
application of their rights as neutrals under the old law? Would they be 
obliged to acquiesce in measures short of war which the members of the 
League might find it convenient to resort to if tlie situation could be adequately 
met by them? 

In 1928 the United States, responding to the suggestion of the French 
Foreign Minister, Briand, promoted the adoption of the General Pact for the 
Renunciation of War, known as the Pact of Paris or the Kellogg-Briand 
Pact."” The provisions of the Pact were comprehensive. The contracting 
parties condemned recourse to war for the solution of international contro- 
versies; they renounced war as an instrument of national policy; and they 
agreed that the settlement of disputes of whatever kind should never be 
sought except by pacific means. But the Pact made no provision for measures 
of enforcement in case of the violation of its pledges; it set up no machinery 
to determine whether a particular act should constitute a violation; and its 
broad “outlawry of war” was limited and qualified by a covering letter of 
Secretary Kellogg in which the right of self-defense was reserved in such gen- 
eral terms as to permit escape from the obligations of the Pact even more 
easily than the terms of Article 15 permitted escape from the obligations of 

See Whitton, “La neutralite et la Society des Nations," Recueil des Cows, Vol. 17 
(1927— II), pp. 449 ff.; McNair, “Neutrality and the League of Nations,” in Oppenheim, 
Inl. Law, 4th ed., §1 29aa-292g. 

i^On the broad scope of Artide ii of the Covenant, see Kunz, Die intrasystematische 
Stettimg des Art, XI des Volkerbundpakles; Ray, Commentaire, pp. 372 S. 

For the “loopholes” in Articles 12, 13, and ij which made the obligations of Article 16 
less definitive than the terms appeared to read, see above, p. 521, n. 80, 

""See below, pp. 617 fi. 

"" For the text of the Pact, see Appendix B. 
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the Covenant.*^ Nevertheless its provisions were regarded by a large number 
of jurists as de’SHflcly restricting the status of neutrality which might othcr- 
jOTse be claimed by states not members of the League of Nations.^® 

The invasion of Manchuria by Japan in the summer of 1931 led the Amer- 
ican Secretary of State, Stimson, to issue a statement on January 7, 1932, 
declaring that the United States could not “admit the legality of any situation 
de facto” nor did it “intend to recognize any situation, treaty or agreement 
which may be brought about by means contrary to the covenants and obliga- 
tions of the Pact of Paris.” Seven months later, on August 8, Secretary 
Stimson expressed the opinion that: “Under the former concepts of interna- 
tional law” states not parties to a conflict could only exercise “a strict 

neutrality alike towards the injured and the aggressor But now under the 

covenants of the Briand-Kellogg Pact such a conflict becomes of legal concern 
to everybody connected with the Treaty.” The position thus taken was, 
however, not put to the test in consequence of the fact that Japan refrained 
from declaring war against China. In 1934 the International Law Association 
adopted a series of resolutions proposing measures that might be taken 
against a state violating the Pact of Paris. These “Budapest Articles of Inter- 
pretation” recognized that a state, without entering the war or being guilty 
of illegal conduct, might modify the traditional laws of neutrality in favor of 
the victim of an attack in violation of the terms of the Pact.““ 

The outbreak of hostilities between Bolivia and Paraguay in the Gran Inior- 
Chaco raised the question of the attitude of the members of the inter-Ainer- trcatiof” 
ican community towards the conflict. At the Habana Conference of 1928 a 
convention on Maritime Neutrality had been adopted, based in general upon 
the Hague Convention of 1907.®® A special article reserved to the signatories 
freedom of action in respect to obligations previously underlalren through 
international agreements, obviously referring to the Covenant of the League 
of Nations.®’^ This had been followed by the Argentine Anti-War Treaty of 
Non- Aggression and Conciliation of 1933,®® which provided that, in case of 
non-compliance by a state with the obligations of non-aggression and pacific 
settlement contained in the preceding articles, the contracting states were to 


See above, p. 234, wheie the terms of the Pact are discussed in connection with the 
right of self-defense. 

See below, p. 617, n. 38. 

For the text of the statement, see Intetnaltonal Conciliation, 1933, p. 413. For editorial 
comment, see Q. Wright, “The Stimson Note of January 7, 1932,” Am. Journal, Vol. 26 
(1932). 342 . 

2* For excerpts from the text of the address, see Int. Conciliation, 1933, p. 419. 

For a discussion of the relation of the Fact of Paris to the status of neutrality, see C. G. 
Fenwick, “The Implications of Consultation in the Pact of Paris,” Am. Journal, Vol 26 
(1932), 787; Q. Wright, “The Meaning of the Pact of Paris,” ibid., Vol. 27 (1933), at p. S 7 ! 
Q. Wright and C. Eagleton, “Neutrality and Neutral Rights Following the Pact of Paris 
for the Renunciation of War,” Proceedings, Am. Soc. Int. Law, 1930, pp. 79, 87. 

2® For the text of the Budapest Artides, see International Law Assodation, Report of 
the 38th Conference, p. 66. For editorial comment, see M. O. Hudson, Am. Journal, Vol. 29 

(193s), 92. 

28 International Conferences of American States, 1889-1928, p. 428. 

22 Article 28. 

28 For the text of the treaty, see ibid., 1933-1940, p. 496. 
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“adopt in their character as neutrals a common and solidary attitude,” and 
wore to “exercise tlie political, juridical, or economic means autliorized by 
international law,” subject, hoiVever, to “the attitude that might be incumbent 
on them by virtue oi other collective treaties” to which they were signa- 
tories.®® But in the presence of the concrete case it proved to be impossible 
to agree upon “a common and solidary attitude”; and the failure of the 
League of Nations to effect a settlement between the belligerents or to deter- 
mine which of the two was the aggressor made it unnecessary to apply the 
reserved rights of the signatory states in such an event. The provisions of the 
treaty of 1933 with respect to a common and solidary attitude of neutrality 
were repeated in the Convention to Coordinatfe, Extend and Assure the Ful- 
fillment of the Existing Treaties between the American States, adopted at 
Buenos Aires in 1936;®“ and upon the basis of these provisions the American 
states believed themselves prepared to meet the coming crisis in Europe.®^ 
In the meantime the threat of war in Europe gave rise to a succession of 
laws by which the Congress of the United States sought to prevent the coun- 
try from being drawn into war by any of its citizens Who might have a 
commercial interest in the profits of neutral trade with The belligerents. A 
resolution had been adopted in May, 1934, giving the President authority to 
apply an arms embargo against Bolivia and Paraguay if he found that it 
would contribute to the reestablishment of peace between the two coun- 
tries.®® No distinction was made between the two belligerents with respect to 
responsibility for the war or willingness to discontinue hostilities in accord- 
ance with the terms of the commission of mediators. A year later, on August 
3I) 193S) a joiiit resolution was passed providing that upon lire outbreak or 
during the progress of war between two or more foreign states the President 
should proclaim the fact and thereafter it should be unlawful to export arms, 
ammunition, or implements of war from any place in the United States to any 
port of the belligerent stales or to any neutral port for transshipment to a 
belligerent country.®® A later section of the act made it unlawful for Amer- 
ican citizens to travel as passengers on vessels of a belligerent nation if the 
President should find that the prohibition would serve to maintain peace.®* 
But there were other rights of the neutral state which it was believed must 
be renounced if the United States was to keep out of the coming war. A law 
of 1936 made it unlawful to buy or sell the bonds or securities of any bellig- 


80 Artide III. 

80 For the text of the convention, see ibid., p. 192. 

8* The convention of 1936 was, however, full of loopholes of evasion. See C. G. Fenwick, 
“The Inter-American Conference for the Maintenance of Peace,” Am. Journal, Vol. 31 
(1937), 

88 For the text of the resolution, see Deak and Jessup, A Collection oj Neutrality Laws, 
^Regulations and Treaties oj Various Countries, II, 1143. 

88 For the text of the act, see ibid., II, iioo. For editorial comment on the act, see C. G. 
Fenndck, P. C. Jessup, Am. Journal, Vol. 29 <1935), 663, 665. The Act of 1933, as amended 
in 1930, was qualified by a provision in favor of an American republic engaged in war 
against a non-American state. 

The law obviously had in mind the case of the Lusitania, and other vessels during the 
first World War. See above, p. 597. 
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erent country or to “make any loan or extend any credit to any such govern- 
ment,” thus depriving bankers as well as munition-makers of an opportunity 
of making profits out of a war or of having a!ti interest in the outcome of a 
war.“® By a law of May i, 1937, a “cash and carry” plan was put into effect, 
by which “certain articles or materials,” as determined by tlie President, 
must, if bought in the United States, be paid for before leaving the United 
States and must be transported in the vessels of some other country.®® The 
United States had now provided against a repetition of the incidents which 
had led to its entry into the war in 1917. It had anticipated the possibility 
that any act or interest of its citizens should lead it into another war. It had 
announced to the world that it would remain neutral in the coming war, no 
qualifications or reservations being made as to the possibility of a distinction 
between the belligerents on ground of the violation of the provisions of the 
Kellogg-Briand Pact.®’ 

During the years between the invasion of Manchuria in 1931 and the out- Theories of 
break of war in Europe in 1939 jurists engaged in a sharp debate with respect 
to the place of neutrality in a system of international law. European and 
Latin American jurists, whose countries were members of the League of 
Nations, took in general the position that kw must henceforth begin with 
the principle of the collective responsibility of the whole community of na- 
tions for the protection of its individual members. Changes in the staim quo, 
called for by the principle of justice, must follow, not precede, the prevention 
of acts of violence.®® Jurists in the United States were sharply divided. A 
majority, perhaps, recognized the incompatibility between solemn pledges 
condemning recourse to war and the unwillingness of their country to agree 
to take sides against a stale violating its pledges and committing an act of 
aggression..Neutrality, it was said, was fundamentally immoral; for it repre- 
sented in practice a refusal to distinguish between right and wrong when 

For the text oi the law, see Am. Journal, Vol. 30 (1936), Supp. 109. 

For the text of the law, see Am. Journal, Vol. 31 (1937), Supp. 147. 

A suivey of the purpose of these various laws may be found in Fenwick, American 
Neutrality: Tiial and Failure, III. Unhappily their general effect was to assure the ag- 
gressors that if war came, their enemies, less prepared than themselves, would be denied the 
traditional right to obtain supplies from the United States as a neutral. 

On September si, 1939, following the outbreak of the war. President Roosevelt urged 
the repeal of the embargo provisions of the act of 1937 as being “wholly inconsistent with 
ancient precepts of the law of nations.” Repeal of the embargo on arms, he said, would put 

the country “back on the solid footing of real and traditional neutrality.” For the text of 

the message, see Department of State Bulletin, p. 275. In spite of the impartiality suggested 
in a return to traditional neutrality, it was clear that the purpose of the repeal was to put 
the states which were resisting the aggression of Germany in a position to make good in 
part their unpreparedness by purchases of arms in the United States. 

38 Outstanding among the European proponents of the incompatibility of neutrality with 
the system of collective security were Politis, Neutrality and Peace, to whom neutrality 
was an anachronism, immoral, and impractical; Ray, Commentaire du Pacte de la Sociite 
des Natiora, who, speaking of cases of violation of the Kellogg Pact, observed that there was 
no longer the duty nor even the right to treat belligerenls in the same way ; Le Fur, Prdcis 
de Droit International Public, who described neutrality in an organized society as an anti- 
juridical notion the product of international anarchy; Fauchille, Traitd de Droit Interna- 
tional Public, 8feme ed. of Bonfils. See also, Cohn, Neo-Neutrality, who, while rejecting 
traditional neutrality, called for a combination of neutrals to suppress illegal warfare; 

G. Scelle, H. Lauterpacht and others in Collective Security, International Studies Conference, 

1936- 
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the principles were at hand for making the distinction feasible. Besides it 
was clear that in the event of another war belligerents would encroach upon 
the rights of neutrals as they had done in the past war, so that the neutral 
state would be put in the position of either abandoning its traditional rights 
or of fighting to maintain them.'"’ As a practical matter the only hope of 
remaining neutral in another war was to see that there would not be another 
war.*^ 

In contrast with this position other jurists believed that it was still possible 
to insist upon the observance of the traditional laws of neutrality; that it 
was impossible under the existing political conditions to distinguish between 
right and wrong; and that the only hope for law and order in the world con- 
sisted in limiting the range of war as far as possible and in making the 
neutral states “islands of peace” until such time as the belligerents exhausted 
their will to fight."*^ Sanctions, it was argued, were nothing more than war in 
another form. The only method of avoiding war was to call attention to the 
time-honored methods of peaceful settlement. If these procedures would not 
work, methods of coercion would not either.*® 

The outbreak of war in 1939 witnessed a temporary revival of the tradi- 
tional law of neutrality. The League of Nations found it impossible unde/ the 
circumstances to put into effect the provisions of Article 17 of the CoveiJant.'* 
The President of the United States, in his proclamation of neutrality, an- 
nounced that the United States was “on terms of friendship and amity with 
the contending powers and with the persons inhabiting their several domin- 

See, for example, the opinions expressed by Fenwick, Wright, Whilton, Vandenbosh, 
Graham, Eagleton, and others, Proceedings, Am. Soc. Int. Law, 1933, pp. 55, 63, 93, 14a, 
i 47 i iSi) 157. 163. 

Compare, on this point, C. Warren, “What Are the Rights of Neutrals Now, in Prac- 
tice?”, Proceedings, Am. Soc. Int. Law, 1933, p. 138 ff., where the speaker suggested that 
the United States ^ould enter into negotiations with the belligerents at the outset of each 
war to obtain tbe utmost concessions for the trade of American citizens, or else to negotiate 
with belligerents other than the aggressor so as to discourage aggression. 

See on this point Fenwick, American Neutrality; Trial and Failnre, Introduction. 

An interesting compromise was reached by the Harvard Research group. Those who were 
opposed to the codification of the laws of neutrality insisted that the Draft Convention on 
Ri^ts and Duties of Neutral States in Naval and Aerial War, which a majority of the 
Advisers believed feasible, should be accompanied by a Draft Convention on Rights and 
Duties of States in Case of Agression, which was based upon the principle that a state 
which violated a specific obligation not to resort to force was not to be given the benefit of 
the impartial treatment required of neutrals by the traditional law. Am. Jownal, Vol. 33 
(1939), 167, 809. The second draft is accompanied by an elaborate bibliography listing 
articles both by the opponents of traditional neutrality and by its adherents. 

See P. C. Jessup, “Is Neutrality Essential?” Proceedings, Am. Soc. Int. Law, 1933, 
134, and remark by E. M. Borchard, ibid., 61, 160; also E. M. Borchaid, Am. Journal, 
Vol. 37 (1933), 114, 393, si8; Proceedings, Am. Soc. Int. Law, 1930, pp. 115 ff. 

A signiWnt statement of the position in favor of the maintenance of traditional 
neutrality was made by J. B. Moore, “An Appeal to Reason,” Foreign Afairs, July, 1933. 
See also Borchard and Lage, Neutrality for the United States, Part III, where the /authors 
argued that the whole conception of “aggressor” was “a delusion and a betrayer of reason 
in a world such as this. . . . The assumption that you can 'enforce peace’ without creating 
the psychology of war, without inciting to war, is hazardous in the extreme.” President 
Wilson’s statement that “Neutrality is no longer possible or desirable when the peace of the 
world and the fiberty of the peoples is at stake” was described as a “summons to world war 
in the name of peace.” 

** Article 17 called for an appeal to Germany to accept the obligations of the Covenant, 
and in the event of its refusal to do so the provisions of Article 16 were applicable. 



RELATION OF NEUTRAL STATES TO BELLIGERENTS 6 Ip 

ionsy* No distinction was made between the belligerents in respect to the 
restrictions imposed by the law upon acts committed within the jurisdiction 
of the United States. Proclamations of neutrality were made by other states 
not involved in the conflict. On their part the belligerents proceeded to 
enforce the usual restrictions upon neutral trade and to push their measures 
of attack and defense to the limits of the law as they construed it. 

Acting in accordance with the provisions of the Buenos Aires treaty of 
1936 and the Declaration of Lima of 1938, the Government of Panama 
initiated the procedure of consultation provided for, and ^meeting of Foreign 
Ministers was held at Panama City on September 23, >939.*“ Measures were 
promptly taken to carry out the agreement of 1936 in accordance with which 
the American Republics were to .“adopt in their character of neutrals a 
common and solidary attitude.” “Standards of conduct” were adopted which 
the American Republics proposed to follow “in order to maintain their status 
as neutral states and fulfil their neutral duties, as well as require the recogni- 
tion of the rights inherent in such status.” An exceptional measure, depart- 
ing from customary law, was the establishment of a “zone of security” around 
the American continent, from which belligerent operations were to be ex- 
cluded.'*® The preamble of this ‘^Declaration of Panama” jcaJled attention to 
^e absence of any justification that the interests of belligerents should 
preyaj over the rights of neutrals, and that there was nothing in the nature 
of the war to warrant any obstruction to’inter-American communications. For 
these reasons the Governments of the American Republics declared that ‘‘as a 
measure of continental self-protection” they were “as of inherent right” 
entitled to have the waters adjacent to the American continent “free from 
the commission of any hostile act” by any non-American belligerent natioh*. 
The “zq n^ of security” was marked out as beginning at the terminus of the 
UnitedStates-Canada boundary in Passamaquoddy Bay and following east, 
south, west, and north around the continent to the Pacific terminus of the 
United States-Canada boundary in the strait of Juan de Fuca.*“ 

Notwithstanding the terms of the Prodamation President Roosevelt promptly sought 
the repeai by Congress of the prohibition against the sale of arms and munitions of war. 
See above, n. 37. 

For the proceedings of the Meeting, see International Conferences, 1933-1940, pp. 

31s ff. 

Resolution V, General Declaration of Neutrality of the American Republics. The 
“standards” set forth in the Declaration follow in general the established rules of neutrality; 
but dehnite positions were taken with respect to transfer of flag and the status of armed 
merchant vessels. The Declaration made provision lor the creation of an Inter-American 
Neutrality Committee, to be composed of seven experts in international law whose duty it 
should be to study and formulate “recommendations with respect to the problems of neu- 
trality, in the light of experience and changing circumstances.” See C. G. Fenwick, “The 
Inter-American Neutrality Committee,” Am. Journal, Voi. 35 (1941), p. 12. 

For the text of the “Declaration of Panama,” see International Conferences, 1933- 
1940. P. 334. 

The Dedaration provided that compliance with the resolution was to be secured 
“through joint representation to such belligerents as may now or in the future be engaged 
in hostilities, . . . without prejudice to the exercise of the individual rights of each State 
inherent in their sovereignty.” This left each state free to use fordble measures if it chose 
to do so. 

Brazil, having a siredal interest in the protection of its coastal cities, added a supple- 
mentary dedaration explaining the reasons for its support of the action taken. 


Inter- 
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On what legal basis could the security zone be justified? The assertion in 
the Declaration of an “inherent right” must be taken as meaning that under 
the circumstances with which they were confronted the American Republics 
believed that the new rule they were adopting as a measure of self-defense 
was essentially reasonable and should be accepted by the belligerents for that 
very reason. Many of the rules of international law had their origin in asser- 
tions of inherent right, becoming in time, by general observance, rules of 
customary law. Pending such general observance the proponents of the new 
rule were free to bring such pressure as they might have at their command, 
within the law, to secure compliance with the rule. The Declaration of 
Panama made no reference to the means of securing its enforcement; but it 
was generally understood that the American Republics were not limiting 
themselves to the expression of a “pious wish.” 

The violation by Germany of the neutrality of Norway, Denmark, Holland, 
Belgium, and Luxemburg in the spring of 1940 had far-reaching effects upon 
the neutral American states. Argentina proposed that an attitude of “non- 
belligerency” be adopted."* A meeting of Foreign Ministers was held at 
Habana, in July, 1940, and a declaration was adopted providing for Recip- 
rocal Assistance and Cooperation for the Defense of the Nations of the 
Americas, in the event of an act of aggression “by a non- American nation.” "" 
A convention was signed providing for the provisional administration of 
European colonies and possessions “in the Americas,” and a resolution, desig- 
nated as the “Act of Habana,” was adopted providing for an emergency 
committee which could take action pending the ratification of the proposed 
convention.®'* The United States negotiated with Great Britain the exchange 
of fifty destroyers, described as “out-of-date,” for the lease of naval bases on 
British islands in the Caribbean.-'” 

The following spring, on March ir, 1941, the Lend-Lease Act was passed 
by the American Congress authorizing the president, through the appropriate 
executive officer, to manufacture “any defense article for the government of 

"** In justification of the principle of defense underlying the Declaration of Panama, see 
Fenwick, American Neutrality: Trial and Failuie, pp. 129 ft.; P. M. Brown, C. G. Fenwick, 
Q. Wright, Ain Journal, Vol. 34 (1940), pp. 112, 116, 246. 

Uruguay proposed a joint declaration of the American Republics protesting the viola- 
tion of neutrality in Europe, and this was adopted and published May ig, 1940. Department 
of State Bidktin, Vol. II, p. 368. 

==* The opening paragraph of the declaration constituted what was practically a wartime 
alliance; “The Second Meeting of the Ministers of Foreign Affairs of the American Repub- 
lics declares; That any attempt on the part of a non-American State against the integrity 
or inviolability of the territory, the sovereignly or the political independence of an American 
State shall be considered as an act of aggression against tbe Stales which sign this declara- 
tion,” International Conferences, 1933-1940, p. 360. 

"" See ibid., pp. 373, 364; Hackworth, Digest, V, pp. 46s ff. For the statement of Secre- 
tary Hull concerning the background of the convention, see Department of State BuUetin, 
Vol. Ill, p. 269. 

The elaborate justification of the act by the Attorney General and by President Roose- 
velt on ground of self-defense (see Department of State Bulletin, Vol. Ill, p. 199) could not 
hide the fact that the transaction was contrary to the traditional law of neutrality. Inter- 
national law of the time knew of no half-way status. Acts contrary to strict neutrality 
which a neutral might do in self-defense were done at the risk of retaliation by the injured 
belligerent. In this case Germany preferred to overlook the transaction rather than bring 
the United States into the war, * 
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any country whose defense the President deems vital to the defense of the 
United States” and to sell, exchange, “lease, lend,” or otherwise ^dispose of 
such defense articles to any such government.®' The most seriouef' obligations 
of the neutral state were thus set aside on gi’ound of ilj^tfbnal defense, 
although the United States still continued technically neutral.'® 

Following the entrance of the United States into the war on December 7, 
1941, a special consultative meeting of the Ministers of Foreign Affairs of 
the American Republics was held at Rio de Janeiro in January, 1942, at 
which the American Republics reaffirmed their declaration at Habana to con- 
sider any act of aggression on the part of a non-American state against any 
one of them as an act of aggression against all, and their determination to 
cooperate jointly for their mutual protection, and they thereupon recom- 
mended the breaking of their diplomatic relations with Japan, Germany, and 
Italy, “since the first-mentioned stale attacked and the other two declared 
war on an American country.” The condition attached to the recommenda- 
tion, that it should be made “in accordance with the procedures established by 
their own laws and in conformity with the position and circumstances obtain- 
ing in each country in the existing continental conflict,” did not affect the 
abandonment of impartial neutrality implied in the recommendation." Sub- 
sequent resolutions and recommendations of the meeting went into details 
with respect to the mobilization of the economic resources of tire American 
states for the common defense of the continent." 

It was to be expected that, with the establishment of the “wider and per- 
manent system of general security” contemplated in the Atlantic Charter and 
the “general international organization” specifically provided for in the 
Moscow declaration of October 30, 1943, the existing international law in 
respect to the rights and duties of neutral states would no longer be regarded 
as having legal validity. The adoption of the Charter of the United Nations 
_on_J,une.36, i94S, finally marked the end of neutrality as a legal system.®” 
No provision was made for a separate neutral status on the part of the states 

5= For the text of the act, see Am. Journal, Vol. 35 (1941), Supp. 76. Secs. 3 (a) and 3 (b) 
of the act arc given in Hackworth, Digest, VII, 691. 

For an elaborate exposition of the principle of self-defense underlying the act, see 
address of Attorney General Jackson before the Inter -American Bar Association at Habana, 
1941. Am. Journal, Vol. 33 (1941), pp. 349 £f. Also statement of Secretary Hull, Hackworth, 
Digest, VII, 687. 

For the text of the document, see Fan American Union, Congress and Conference 
Series, No. 36, p. 32. 

In spite of the fact that the document used tbe term recommend, it appears to have 
been undeistood as creating a legal obligation on tbe part of tbe signatory slates, the dele- 
gation of Chile staling that the agreement could only be considered valid when duly 
approved and ratified by the constitutional agencies of the country. 

See, in particular, No. II, Production of Strategic Materials, and No. V, Severance of 
Commercial and Financial Relations. For a study of the specific objectives of the meeting, 
see C. G. Fenwick, “The Third Meeting of Mmisters of Foreign Affairs at Rio de Janeiro,” 
-im. Joitmal, Vol. 36 (1942), p. 169. 

““ See above, p. 189, where the collective security provisions of the Charter are discussed. 
The Charter nowhere mentions the effect of its provisions upon the traditional law of neu- 
trality, but the inconsistency between the new and the old law was too obvious to require 
specific mention. 
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not invited to participate in the framing of the Charter and not subsequently 
admitted to membership. In as much, however, as action by the Security 
Council to enforce the terms of the Charter would not be "war" .in the tech- 
nical sense, it was possible to overlook the technical question as to the rights 
and duties of states not participating in the action of the Security Council. 



CHAPTER XXXIII 


Neutral Rights 

The primary and most vital right of the neutral state was the inviolability 
of its territory, implicit in the conception of sovereignty. No act of hostiiity 
might be committed by either of the belligerents within the jurisdiction of 
the neutral state. Both of the Hague Conventions of 1907 confirmed the 
customary law in this respect. The Convention (V) Concerning the Rights 
and Duties of Neutral Powers and Persons in War on Land declared that “the 
territory of neutral Powers is inviolable,” while the Convention (XIII) 
Respecting the Rights and Duties of Neutral Powers in Naval War laid down 
tlie same rule in terms of the duty of the belligerent “to respect the sovereign 
rights of neutral Powers" and to abstain “from any act which would, if 
knowingly permitted by any Power, constitute a violation of neutrality.” ^ 
In both conventions the right of the neutral to resist by force attempts to 
violate its neutrality was specifically declared not to constitute a hostile act.® 

Nevertheless, under stress of war, belligerents frequently found it difficult 
to restrain themselves when the opportunity presented itself to gain an 
advantage over the enemy by the violation of neutral territory. In most of the 
cases that occurred during the nineteenth century, after the fundamental 
principle of neutrality had come to be accepted, the legal issue attending the 
violation of neutral territory was complicated by the alleged justification, on 
the part of the offending belligerent, of the necessity of self-defense. Consider- 
ing the broad scope assigned by international law to the right of self-defense,® 
it was to be expected that weaker neutral states would at times be the victims 
of violations of their territory by belligerents. Finally with total war in the 
twentieth century came violations of neutrality so far-reaching that interna- 
tional law, as such, ceased to afford any protection whatever to neutral states.'* 

Self-defense was alleged by the British Government for the demand 
upon Denmark in 1807 for the surrender of the neutral Danish fleet to Great 
Britain to prevent it from being used by Napoleon against Great Britain. 
Upon the failure of Denmark to comply -with the request, orders were given 
to seize the fleet.® Less grave instances of the -violation of neutral territorial 
waters in self-defense were those in which belligerent commanders acted upon 
their own responsibility and were subsequently supported by their govern- 

^ For the texts of the conventions, see Treaties and Conventions, II, asgo, 2352. 

2 Convention V, Art. 10; Convention XIII, Art. 26. 

“ See above, p. 231. 

* See below, pp. 624 3 . 

® The act has been variously commented upon by writers, some, as Hall and Westlake, 
excusing it, others condemning it, and again others finding extenuating ciicumstances, See 
Stowell, Intervention in International Uiw, 409 3 . 
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merits. In 1814 the American privateer General Armstronfi clcfendcd il.self in 
Portuguese territorial waters against the attack of a British vessel, and the 
United States not only considered the act justifiable but pressed a claim 
against Portugal for damages for failure to give protection.” 

In the case of the Confederate cruiser Florida, which in 1864 was captured 
in Brazilian waters by the United States man-of-war Wachuseti, the United 
States admitted that the capture was “an unauthorized, unlawful, and indefen- 
sible exercise of the naval force of the United States, within a foreign country, 
in defiance of its established and duly recognized government.” ’’ Due apology 
was made, the commander of the Wachusett was sent before a court-martial, 
and the crew of the Florida were set at liberty. As the vessel itself had 
foundered in Hampton Roads, it could not be restored, but no obligation to 
make substitution or pecuniary compensation was recognized. In the case of 
the Chesapeake, a passenger steamer which had been captured in 1865 by 
certain persons acting in the inler^t of the Confederate States and which was 
subsequently seized in British territorial waters by a United States cruiser, 
the United States disclaimed “any exercise whatever of authority, by its 
agents, within the waters or on the soil of Nova Scotia.” ® 

During the Russo-Japanese war of 1904-1905, Manchuria and Korea be- 
came the actual theater of war, although both were technically neutral 
territory. Japan alleged in justification that neither China nor Korea was 
able to protect itself from the control by Russia which it was the very object 
of Japan in the war to break.® Whetlier the weakness of the two neutral 
countries gave ground for the exercise of the right of self-defense by the two 
belligerents was a political question, for which the international law of the 
time had no answer. 

The first World War opened with the violation of the neutrality of Belgium 
and of Luxemburg, notwithstanding specific treaties guaranteeing their per- 
manent neutral status.^” Justification was offered by Germany on grounds of 
self-defense, the claim being made that it was necessary to anticipate an 
attack by France from that direction. Great Britain, not accepting the justifi- 
cation, and believing its own national interests to be imperiled by the act, 
declared war. The United States, not being a party to the neutralization 
treaties, followed the traditions of the time and made no protest. During the 
course of the war numerous lesser violations of the territorial integrity of 
neutral states took place, notably the attack by two British cruisers in March, 
1915, upon the German warship Dresden within the territorial waters of r.hilp 
surrounding an island off the mainland. While an apology was promptly 
offered by the British foreign secretary, it was explained that the Dresden 
was itself abusing the neutrality of Chile by a pretense of internment that 

® The claim was, however, disallowed by decision of the Emperor Napoleon III, to whom 
the case was referred as arbitrator. Fenwick, Cases, 750; Hudson, Cases, 1343. 

■ Moore, Digest, VII, 1090 ff. Fonles juris gentium, Tom. I, Pars I, 952. See also The 
Fhiida, loi U. S. 37 (1879). Fenwick, Cases, 743. 

” Moore, Digest, II, 8210, where further cases in illustration may be found. 

*> See Hershey, The International Law and Diplomacy of the Russo-Japanese War, 

10 See above, p. 230. 
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was being made to cover an opporlnnily to commence hostilities aiicw.^’^ In 
September, 1916, several German and Austro-Hungarian merchant vessels 
were captured by Allied warships in Greek territorial waters, and the captures 
were justified by the French Prize Council on the ground that acts of the 
enemy had already transformed the territorial waters of Greece into a “theater 
of war.” “ 

The question of the extent of the territorial sovereignty of a neutral state 
over the air space above its national domain was presented as a practical issue 
during the first World War. Was there a right of innocent passage for bellig- 
erent airships through neutral air spaces similar to the right of innocent 
passage through neutral territorial waters? The question had been debated 
before 1914,^" but upon the outbreak of war Holland, as a neutral state, 
promptly announced that the use of the air space over Dutch territory would 
be considered a violation of its neutrality and that resistance would be offered 
by it to the passage of belligerent airships. Consistently with tliis position, 
the Dutch Government not only fired upon belligerent airships invading the 
national air space but was careful to intern the officers and crew of belligerent 
planes which were forced to descend upon Dutch territory. This interpreta- 
tion of neutral rights denied an analogy between the innocent passage of 
belligerent warships through neutral territorial waters and the innocent pas- 
sage of belligerent airships through neutral air spaces. At the close of the war 
the position taken by Holland was adopted by the commission of jurists 
which had been designated by the Washington Conference to prepare a code 
of aerial warfare ;’•* and while the proposed code failed of ratification the 
rule adopted by Holland came to be accepted as the law of the future. 

Shortly after the opening of the second World War, in December, 1939, 
tlie German pocket battleship Graj Spec, following a battle with three British 
cruisers, took refuge in the harbor of Montevideo, The Uruguayan Govern- 
ment, intent upon fulfilling its duties as a neutral, ordered the vessel to leave 
port when the period of seventy-two hours allowed for making necessary 
repairs had expired. The vessel left the harbor, and after the crew had been 
transferred by prearrangement to the German merchant ship Tacoma, it was 
scuttled at a point within the river about six or seven miles from shore, still 
within waters claimed by Uruguay as territorial.^® 


See Garner, International Law and the World War, II, | 562. 

i*The Tinoi, and other cases, French Prize Council, 1917. Scott and Jaeger, Cases, 907. 

See above, p. 408. 

See above, p. 565. 

For the facts of the case, see Uruguayan Blue Book; Hackworth, Digest, VH, 450, S09. 

Query, whether the scuttling of a warship in neutral territorial waters should be regarded 
as an act of “hostilities’’ or merely as a trespass upon the territory of the neutral state. 
After its suicidal act the Graf Spee continued to lie in the bed of the river, a menace to 
local traffic. But the Government of Uruguay did not press a claim on this account, and 
acquiesced in the sale by the German Government to a local contractor of the right to 
remove the derelict vessel. 

After delivering the officers and the crew of the Graf Spee to Argentine vessels, the 
Tacoma returned to Montevideo, where it was itself interned by the Uruguayan Govern- 
ment. The ground of internment was the unneutral act of giving assistance to a belligerent 
warship. Hackworth, VII, 561. 


Airships 
over ricuttiil 
territory 


Violations 
of rieulrality 
during the 
second 
World War: 
Case of the 
Graf Spee 



626 


INTERNATIONAL LAW 


'use of the 
Umath 


Since the hostilities between the British and German warships had taken 
place within the security zone marked out by the Declaration of Panama, 
tire American republics, acting through the Government of Panama, pre- 
sented a collective protest to the belligerents against the violation of the 
neutrality of the zone.^® Great Britain, in reply, pointed out that the Declara- 
tion of Panama involved “the abandonment of certain legitimate belligerent 
rights,” which required its specific assent to become binding. This assent 
would depend upon an assurance that the adoption of the zone would not 
provide German warships and supply ships with “a vast sanctuary” from 
which they could emerge to attack Allied shipping and to which they could 
return to avoid being brought into action. Other conditions of assent were 
laid down with respect to German merchant vessels.^’ The French note in 
like manner insisted that the establishment of the zone involved “a renuncia- 
tion by the belligerent states of the exercise, over wide areas, of rights well 
established by international law,” and could therefore result only from an 
agreement of all of the states interested.^® Similarly the German Govern- 
ment replied that while it did not “take the stand that the hitherto recognized 
rules of international law were bound to be regarded as a rigid and forever 
immutable system,” the zone could not be regarded as in force until accepted. 
This was followed, however, by the novel argument that in as much as Great 
Britain and France had possessions and bases on the American continent and 
on islands offshore, the “inequality” between the belligerents might be elimi- 
nated to a certain extent if the two countries would pledge themselves not to 
make their possessions “starting points or bases for military operations”; 
but even then there would still remain the fact that Canada, a belligerent 
state, not only adjoined the zone but was in part surrounded by il.^® 

To what extent may a belligerent warship use the territorial waters of a 
neutral without violating its neutrality? It was agreed that mere passage 
through the territorial waters of a neutral was not in itself a violation of 
neutrality. But what if the territorial waters of the neutral state were of such 
extent as to form a haven of refuge from attack? On February 16, 1940, the 
German auxiliary transport, Altmark, was attacked by a British cruiser in 
Norwegian territorial waters. On board the Altmark were some three hundred 
British officers and men belonging to various British merchant ships that had 
been sunk by the Graj Spec. Having recovered the prisoners the British 
cruiser left the Altmark to those of its crew who remained with the ship after 
the attack. In answer to the protest of the Norwegian Government the British 
Government replied that the fact that there were prisoners on board took the 
case outside the rule of free passage through territorial waters, and that the 
Norwegian Government had failed in its duty to subject the vessel to a 
careful search, as requested. To this the Norwegian Government replied that 
the Altmark was a warship and as such exempt from search. Moreover, there 

w For the text of the protest, see Department of State BuHetin, Vol. I, >23. 

For the text, see Department of State Bidletin, Vol. II, 199 fi. 

^® For the text, see ibid., 201. 

10 For the text, see ibid., 203. 
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was no rule of international law “which denies to a belligerent the right to 
transport prisoners through neutral territory, provided thoroughfare through 
such territory is in itself legal.” 

On April 9, 1940, the German Government invaded neutral Norway, alleg- 
ing the possession of documentary proof that Great Britain and France 
intended to cross Norwegian territory; and on the same day neutral Denmark 
was also invaded.®^ A month later BritiA troops occupied Iceland in order 
to anticipate a German invasion of the island, and the following year the 
United States joined in the occupation in order to prevent the island from 
being used as an air or naval base by Germany.®^ On May 9, alleging that it 
was in possession of evidence that the Allies were about to attack through 
Belgium, Luxemburg, and the Netherlands, the German Government invaded 
the three neutral states without warning.*® Ten days later a formal protest 
was made by the twenty-one American republics of the “ruthless violation by 
Germany of the neutrality and sovereignty of Belgium, Holland, and Luxem- 
burg.” ** On October 28, 1940, Italy, asserting that the neutrality of Greece 
had become “more and more of a pure fiction” demanded the right to occupy 
the country for the duration of the war. The demand being refused by Greece, 
formal war resulted.*' The attack by the Axis armies upon Yugoslavia on 
April 6, 1941, was officially explained by the Yugoslav Government as due 
to its refusal to depart from its position of neutrality adopted at the beginning 
of the war.*® 

The question as to what acts of the belligerents short of hostilities were to 
be considered as a violation of neutral territory raised numerous points of 
controversy. In as much as the neutral state, as sovereign of the territory, was 
in a position to prevent these acts, or at least prevent their continuance when 
once begun, governments as a rule discussed the issues involved in terms of 
neutral duties towards the belligerents rather than in terms of neutral rights 
against them.*^ The two conventions adopted at The Hague entered into con- 

*° See Hackworth, Digest, VII, 568 ff. 

The case gave rise to considerable controversy. The ground for alleging violation by the 
Altmark of Norwegian territorial waters was the fact that there was no substantial dif- 
ference between the forcible seizure of prisoners, which would undoubtedly constitute “hos- 
tilities,” and their forcible detention in the hold of the prison ship, In addition to this 
fundamental issue, whether the transport of prisoners through neutral waters on board 
warships or prizes of a belligerent was contrary to international law, there was the further 
issue whether, in view of the obvious inability of Norway to obtain the prisoners from 
Germany after they had reached their destination. Great Britain was justified by the prin- 
ciple of self-defense. For an opinion holding that Norway was not delinquent in its duties 
as a neutral, see E. Borchard, “Was Norway delinquent in the case of the Altmark,” Am. 
Journal, Vol. 34 (1940), 289. Acdoly, Tratado de Derecho International, Vol. HI, 296, 
justifies the measures taken by Great Britain. 

See “German Invasion of Denmark and Norway,” in Documents on Am. Foreign 
Relations, Vol. II, 398 H. 

See Department of State Bulletin, p. 15 fi. 

See “German Invasion of Belgium, Luxemburg and the Netherlands," Documents, II, 

41s if. 

*' See Hackworth, Digest, VII, 336. For comment upon the situation see C. G. Fenwick, 
“The Inter-American Neutrality Committee,” Am. Journal, Vol. 35 (1941), at p. 25. 

25 See “Italian Invasion of Greece,” Documents, III, 311 ff. 

*® See “Invasion of Yugoslavia," Documents, III, 324 ff. 

*’’ See below, p. 648. 
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siilcralik' clcLail in respect to the acts prohibited to belligerents, some of which 
were part of customary law and others extensions of customary law to meet 
new conditions. In war on land belligerents were forbidden to move troops or 
to transport munitions of war or other supplies across the territory of a 
neutral power.®’ They were likewise forbidden to erect wireiess telegraph 
stations or other apparatus upon neutral territory or to use any such ap- 
paratus, set up by them before the war, for military purposes.®" Corps of 
combatants might not be formed nor recruiting offices established in neutral 
territory. Defeated belligerent troops might not take refuge in neutral terri- 
tory unless the neutral state consented to receive them, in which case they 
were under obligation to observe the rules prescribed by the neutral state in 
pursuance of its own obligations of neutrality. 

In naval warfare similar prohibitions applied. The exercise by a belligerent 
of the right of visit and search of merchant vessels in neutral territorial 
waters was forbidden, being included in acts of hostility. Prize-courts might 
not be set up by a belligerent in neutral territory. Belligerents were forbidden 
to use neutral ports and waters as bases of naval operations and to erect 
wireless stations for communication with belligerent forces on land or sea. 
Moreover, belligerents were in general under obligation to observe the restric- 
tions imposed by the neutral state upon belligerent warships and their prizes 
in respect to admission into its ports, including the repairs that might be 
made, the supplies that might be taken on, the time of stay in porl , the order 
of departure for vessels of the opposing belligerents, and so on.**" Any viola- 
tion of these conditions and restrictions constituted a violation of the neutral- 
ity of the state, greater or less in degree according to the importance of the aid 
given to the belligerent. 

During the first World War belligerenl warships on a number of occasions 
violated the conditions attending the hospitality of neutral ports. The United 
States found it necessary to deny clearance to German merchant vessels carry- 
ing supplies or fuel to German warships on the ground that the “repeated 
departure” of such vessels made the port a base of operations for the bellig- 
erent."^ In like manner the United States requested the British Government 
to prevent the recurrence of “violations of the territorial waters of the United 
States” by British cruisers taking on coal and other supplies along the coast 
of California."® 

A conspicuous case was that of the Appam, a British merchant vessel cap- 
tured by the German cruiser Moewe and brought on February i, 1916, by a 

Art. 2, Convention Respecting the Rights and Duties of Neutial Powers and Persons 
in War on Land. 

S'* Art. 3. See further the rules drawn up by the Commission of Jurists at The Hague in 
1923 concerning the control of radio in time of wai. “General Report,” Pait 1 ; Am. Journal, 
Vol. 17 (1923), Supp., 242. On June 22, 1940, the Litcr-American Neutrality Committee 
proposed a series ot rules lelative to the respective lights of belligerents and neutrals in 
the matter of telecommunications Am. Journal, Vol. 35 (1941), Supp. 44. 

*0 See below, p. 649. 

See American White Book, II, 31. 

"" A«t. White Book, II, 33. For other instances of a similar character, see Stowcll and 
Munro, International Cases, II, 290-321, 
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prize-crew to the port of Norfolk to be interned. Libel proceedings were 
begun against the vessel on the ground that its presence in port was in viola- 
tion of the neutrality of the United States,*® a fact which, it was claimed, 
operated to defeat the title of the captors and restore the vessel to its original 
owners. Upon appeal to the Supreme Court, it was held that the efiort “to 
make of an American port a depository of captured vessels with a view to 
keeping them there indefinitely” was a breach of neutrality as tested by the 
traditional policy of the United States and by the provisions of the Hague 
Convention Concerning the Rights and Duties of Neutral Powers in Naval 
War.** 

While the right of a neutral state to the inviolability of its territory was 
absolute, provided only that it enforced its neutrality against both of the 
belligerents impartially, the further right of the neutral state to protect its 
citizens and their property outside of its territorial jurisdiction brought it into 
conflict with the claims of the belligerent states. Here there was wide room 
for controversy and many of the issues remained unsettled until neutrality 
itself lost its standing. What protection could the neutral state give to its 
citizens temporarily or permanently resident in belligerent territory? It was 
agreed that neutral citizens might not be drafted against their will into the 
army of the belligerent in whose territory they were resident.** But with 
respect to other burdens which the belligerent state might find it necessary 
to impose upon its own citizens, special war taxes, loans, furnishing of sup- 
plies, services of a police or administrative character, no exemption could be 
claimed for the neutral resident. The fact of domicil in the belligerent state 
raised a presumption that the alien had cast in his lot with tire local popula- 
tion; and provided there was no discrimination in the personal restrictions or 
financial burdens to which he was subjected, there was no ground for com- 
plaint by the state of which he was a national.®* 

Sharp controversies attended the claim by belligerent states of- a right to 
seize neutral vessels in their ports or neutral railway material passing through 
their territory. An old rule of international law, dating from the Middle Ages, 
recognized the belligerent right of angary, in accordance with which neutral 
vessels in the port of a belligerent might be seized and made to transport 
troops and supplies.®" In its more modern form the right of angary extended 
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The Depaitment of Stale had ruled that the Prussian-American treaties of 1799 and 
1828 did not giant the privilege of indefinite asylum in the United States. American White 
Book, III, 335 - 33 ?- 

** Berg V. B. and A. Steam Navigation Co., 243 U. S. 124 (1917). Fenwick, Cases, 74s; 
Hudson, Cases, 1352. For comment on the Appam case, pio and con, see Am. Journal, Vol. 

II (1917), a70j 303. 

Duiing the American Civil War the United States claimed the right to exact military 
service of aliens who had declaied their intention to become citizens, but they were given 
the option to leave the countiy within sixty-five days. In 1918 Congress offeied such aliens 
the option of submitting to the draft or eke of having their declarations of intention can- 
celed and being debarred from becoming citizens at any future time. 

** For the distinction between international war and domestic revolutions in lespect to 
the responsibility of the state for injuries to aliens, see above, pp. 284, 287. 

Upon the general subject of angary, see Albrecht, Regvisitionen von neutralem Prl- 
valeigentim, translated by Henckels and Crocker, in Authorities on the Late of Angary, 
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to the requisitioning of vessels, or other properly, such as railway material, 
upon payment of compensation. In 1871 the German general in command at 
Rouen seized some British coal vessels and sank them in the Seine to prevent 
French gunboats from coming up the river. Indemnities were paid to the 
owners of tlie vessels.®* At the second Hague Conference a conflict of views 
with respect to the right to requisition neutral railway carriages resulted in 
the adoption of a compromise agreement to the effect that railway material 
coming from the territory of neutral powers should not be requisitioned or 
utilized by a belligerent “except where and to the extent that it is absolutely 
necessary.” Moreover, “it shall be sent back as soon as possible to the country 
of origin.” The two conditions attached to the agreement left much latitude 
to the belligerent; but on the other hand compensation must be made, and 
the neutral state might likewise, in case of necessity, requisition railway 
material belonging to the belligerent.*® 

During the first World War the right of angary was given wide application. 
Four warships, under construction in British dockyards for the neutral states 
of Chile and Turkey, were promptly taken over by the British Government.*" 
in the case of the a Swedish vessel bound from New York to Stock- 

holm with a cargo of grain and copper was brought into a British port to be 
searched. The War Department thereupon sought to requisition the copper 
carried by the vessel, and the prize-court sustained the right. Upon appeal to 
the Judicial Committee of the Privy Council it was held that, while the right 
to requisition existed, it was subject to certain limitations, chiefly that the 
vessel or goods in question must be urgently needed for the defense of the 
realm. In the absence of satisfactory evidence to that effect the attempted 
requisition was disallowed.** 

Following the entrance of the United States into the war in 1917, a 
number of Dutch merchant vessels were tied up in American ports owing to 
the unwillingness of the United States to furnish them with the necessary 
coal and with export licenses for their cargoes. An attempt was made by the 
United States to reach an agreement with the Dutch Government by which 
these ships might be taken over by the United States in return for supplies 
of food. Unable to conclude such an agreement, the President, by proclama- 
tion of March 20, 1918, authorized the Secretary of the Navy to take posses- 
sion of the Dutch vessels and to employ such of them as might be “necessary 
for essential purposes connected with the prosecution of the war.” The 
measure was justified by the President as being in accordance with the “law 

Department of State, Confidential Document (igiS). Also, J. E. Harley, ‘‘The Law of 
Angary,’’ Am. Journal, Vol. 13 (1919), 267; C. L. Bullock, “Angary," British Year Book, 
1922-23, p. 99 j Hackworth, Digest, VI, 638. 

28 Moore, Digest, VI, 904. 

8® Art. 19, Convention Concerning the Rights and Duties of Neutral Powers and Persons 
in Wat on Land. 

See Phfllipson, International Law and the Great War, p. 72. 

**L. R. igi6, 2 App. Cases, 77. Fenwick, Cases, 799; Hudson, Cases, 1402. 

*8 For comment on this much discussed case, see Am, Journal, Vol. 11 (1917), 266; 
Garner, Prize Law, 191, For the protest of the United States against the decision of the 
prize-court, see Hackworth, Digest, VII, 292. 
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and practice of nations.” Similar action was taken by the British Govern- 
ment with respect to Dutch vessels lying within its ports. In both cases the 
Dutch Government protested, taking its stand, however, rather upon the 
general principles of justice than upon the technical law of angary 

Might the neutral owner claim, as the basis of “just compensation,” the 
value of the contract under the special circumstances of the war, as distinct 
from the contract price? On August 3, 1917, the United States Shipping 
Board, in pursuance of an act of Congress, requisitioned two vessels under 
construction in American shipyards for Norwegian subjects and canceled the 
contracts for thirteen other vessels. Norway intervened on behalf of its 
nationals and the claims were submitted to a special tribunal of the Perma- 
nent Court of Arbitration. The award of the tribunal called upon the United 
States to pay damages based apparently upon the judgment of the tribunal 
as to the extent of the emergency and the time within which the emergency 
terminated.*® In forwarding to the Norwegian minister a check for the 
amount awarded, the American Secretary of Slate asserted that the Hague 
tribunal had applied “an unwarranted rule” against which tlie Government 
of the United States felt obliged to protest and under which it must deny any 
obligation thereafter to be bound. The effect of the award was, he held, to 
discriminate in favor of neutral aliens by enhancing damages when their 
property was requisitioned.*® 

In maritime warfare the right of the neutral stale to protect its citizens and 
their property came into conflict with the belligerent right to capture and 
destroy enemy merchant vessels. Prior to the first World War the rules of 
international law in this field had become fairly clear. Neutral citizens taking 
passage upon belligerent merchant vessels shared the fate of nationals of the 
belligerent state in cases where the merchant vessel endeavored to escape 
pursuit or offered forcible resistance to visit and capture. Where no resistance 
was offered, neutrals merely shared with other passengers the inconveniences 
of diversion of the vessel to another port than that of their original destina- 
tion. With the coming of the submarine neutral passengers on belligerent 
merchant ships were exposed to new dangers, and the United States came 
forward as the defender of their traditional rights as against what it claimed 
to be the unlawful uses of the new instrument of maritime warfare.*’ 

Might a neutral state insist that the belligerent, in capturing an enemy 
ship, respect neutral goods transported by it? Might it also insist that a 
neutral ship should not be detained because of enemy goods that might be 
found in its cargo? Early custom, tenaciously adhered to by Great Britain as 
the leading maritime power, followed the rule laid down in the Consolato del 

*® Official Bulletin, March 21, igi8, II, No. 263; Am. Journal, Vol. 12 (1918) Supp., 239. 
See J. B. Scott, “Requisitioning of Dutch Ships by the United States,” ibid,, Vol, 12 (1918), 
340. 

** Hackworth, Digest, VI, 641. 

For the text of the award, see Am. Journal, Vol. 17 (1923), 362. 

*® For the text of the letter of Secretary Hughes, see Am. Jotimal, Vol. 17 {1923), 287. 
For comment on the case, see ibid., Vol. 16 (1922), 81; Vol. 17 (1923), 362. 

« See above, pp. 396 f£. 


Neutral 
persons on 
bclligoront 
meich.ml 
ships 


Neutral 
goods on 
belligerent 
merchant 
ships 



INTERNATIONAL LAW 


Transfer of 
belligcient 
vessels to 
neutral flag 


632 

Mure,''* making the ownership of the goods the test of liability to capture, 
thus exempting neutral goods from confiscation -when carried upon enemy 
ships and making enemy goods iiable to confiscation when carried upon 
neutral ships. On the other hand Holland, primarily interested as a neutral 
state in mainfaining its carrying trade, began in 1650 to conclude treaties 
stipulating that “free ships,” i.e., neutral ships, should make “free goods,” 
although in order to purchase this concession from belligerents the Dutch 
were obliged to concede the parallel rule of “enemy ships, enemy goods,” thus 
allowing neutral goods to share the fate of the enemy vessel.*'’ The First 
Armed Neutrality of 1780, under the leadership of Russia, asserted the ex- 
emption of belligerent cargoes in neutral vessels, without, however, conceding 
the liability of neutral cargoes in enemy vessels.” “ The United States enforced 
the traditional British rules, except where there were treaty obligations to the 
contrary. In the case of the Nereide Chief Justice Marshall was able to 
declare in 1815 that it had been “fully and unequivocally recognized by the 
United States” that “the goods of an enemy found in the vessel of a friend 
are prize of war, and that the goods of a friend found in the vessel of an 
enemy are to be restored.”'*® At the close of the. Crimean war Great Britain 
and France, by the Declaration of Paris of 1856, abandoned their traditional 
rules and accepted the provision that “the neutral flag covers enemy’s goods, 
with the exception of contraband of war,” and that “neutral goods, with the 
exception of contraband of war, are not liable to capture under enemy’s 
flag.” 

Might a neutral state protect its citizens in their newly acquired property in 
case they should purchase from citizens of a belligerent state merchant 
vessels which the circumstances of the war might make it advantageous to 
sell? Must the other belligerent acquiesce in the loss of the opportunity of 
capturing such vessels on the high seas? The question was highly contro- 
versial. Down to the year igo8 Great Britain and the United States followed 
the rule that such transfers were valid when bona fide; that is, when no 
right of repurchase was reserved to the vendor and no right to share in 
profits.”* On the other hand France and Russia refused to recognize even 

*8 See above, p. la, n. ag. 

*'• A survey of the long controversy may be found in Hall, International Law, §§ 234-256. 

“o See on the general subject, Scott, ed. The Armed Neutralities of 1780 and 1800. 

9 Cranch 388 (r8i5). Fenwick, Cases, 737. 

The chief justice was also of the opinion, mistakenly, that the rule was “a part of the 
original law of nations, as generally, perhaps universally, aclcnowledged.” Ibid. It should 
be observed that while the courts of the United States were laying down the liability of 
enemy goods to capture in neutral bottoms, the executive department, solicitous to protect 
the interests of the United States as a neutral, sought to establish the rule of “free ships, 
free goods,” concluding a number of treaties to that effect, as, for example, the treaty of 
1854 with Russia. See Moore, Digest, VII, § 1195. 

For the text of the declaration, see Higgins, The Hague Peace Conferences, p. i. 

** In the case of the Noydt Gedacht, 2 C. Rob. 137 n (1799), a small Dutch filing vessel 
whirdr had been transferred to a neutral was condenmed as Dutch property because of a 
condition in the bill of sale to reconvey at the end of the war. In the case of the Benito 
Estenger, 176 U. S. 368 {1900), a Spanish vesel sold by its owners to a British firm after 
the outbreak of war and captured by a United States cruiser was condemned as lawful 
prrize on the ground that the transfer was “merely colorable” and that the original owner 
still retained a beneficial interest in the vessel, 
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bona fide transfers when made after the outbreak of the war. At the London 
Naval Conference of 1908-1909 an attempt was made to reconcile conflicting 
views.'’'’ The result was that the Declaration of London made a distinction 
between the transfer of an enemy vessel to a neutral flag before and after the 
outbreak of hostilities, conditions being laid down to determine whether there 
should be a presumption for or against the sale in the two cases.*® 

During the first World War questions of transfer were at issue between 
neutrals and belligerents on a number of occasions. A number of German 
merchant vessels were transferred to American registry under conditions 
suggesting a retention of ownership, in whole or in part by German nationals. 
In the case of the Dacia, a German vessel lying in an American port was 
purchased by an American citizen and admitted to American registry. Being 
captured in February, 1915, by a French cruiser, she was condemned as law- 
ful prize in accordance with Article 56 of the Declaration of London, which 
the French prize-court chose to recognize as binding.®'' The urgent need of 
merchant vessels led to the introduction of a bill in the United States Con- 
gress providing for the purchase of German merchant vessels by corporations 
financed in part by the government. The bill drew sharp criticism as a viola- 
tion of neutrality and failed of passage.*® 

The conflict between the right of a neutral state to protect the commerce 
of its citizens and the right of the belligerent to starve out the enemy by 
capturing goods destined to it marked the history of international relations 
from the earliest days *'' and remained unsolved through both World Wars. 
As was to be expected, the different maritime states were influenced by their 
national interests, Great Britain favoring the side of the belligerent and 
Holland defending the claims of neutrals. Conditions often reached the point, 
as in the case of the Armed Neutralities of 1780 and 1800, where neutral 
states prepared to fight for their neutral rights. ®“ More than once war was 
narrowly averted in consequence of the exaggerated pretensions, of bellig- 
erents. The United States, suffering from the British and French blockades 
during the Napoleonic Wars, championed the cause of neutrals;®' but when 
itself a belligerent in 1861-1865 the American Government extended the scope 
of existing rules of blockade and contraband so as to starve out the Con- 
federate States more effectively.®* Great Britain took, for the time, the side 
of the neutrals. After long discussions by jurists and governments the Declara- 
tion of London finally presented a comprehensive and fairly precise code of 

°° A summary of the opposing points of view may be found in Higgins, op. at., pp. 600 ff. 

Articles S3, 56. 

French Council of State, 1916. Hackworth, Digest, VI, 532 ff. 

58 Upon the general subject, see Garner, Int. Law and the World War, I, Chap. VII; 
E. M. Borchard, “Transfer of Flag and the Declaration of London,” Columbia Law Review, 
XXIII (1923), 338-337. 

5 “ Grotius cites the case of Demetrius who, while planning to starve Athens into sur- 
render, hanged the master and the pilot of a ship that attempted to cairy in grain; “having 
in this way deterred others he made himself master of the city." De jure belli ac poets, Bk. 
Ill, Chap. I, § V. 

*8 The Armed Neutralities of 1780 and x8oo, pp. 299, 331. 

81 See below, p. 634. 

58 See below, p. 633. 
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law upon the subject. But the interests at issue were too vital to make it 
possible to secure ratification of the compromises there reached."-’ The conflict 
of interests between belligerents and neutrals was indeed irreconcilable; but 
it took the experience of two World Wars to prove it conclusively. 

It was agreed on the eve of the first World War that a blockade need not 
be limited, as in earlier times, to the investment of fortified ports. It might 
extend to all the ports of the enemy state, including the entire enemy coast- 
line. At times international rivers were included in a blockade, as in the case 
of the mouth of the Danube by the enemies of Russia in 1854, in spite of the 
protest of neutral states. On the other hand the United Stales refrained 
from blocliading the Rio Grande in 1861-1865. The Declaration of London of 
1909 provided that “a blockade must not extend beyond the ports and coasts 
belonging to or occupied by the enemy” and that “the blockading forces must 
not bar access to neutral ports or coasts.” °* 

The first and fundamental rule of a blockade was that it must be a real 
blockade. It was not enough for the belligerent to draw a line around the 
blockaded country and call upon neutral vessels to keep outside it. If the 
belligerent could not maintain a sufficiently effective blockade to constitute a 
real danger to vessels attempting to evade it, the blockade was not a legal one 
and an occasional capture would not be valid. In the Russian declaration 
which accompanied the Armed Neutrality of 1780, it was said that “as to 
what concerns a port blocked up, we ought not, in truth, to consider as such 
any but those which are found so well shut up by a fixed and sufficient 
number of vessels belonging to the power which attacks it, that one can not 
attempt to enter into such port without evident danger.” At the opening 
of the nineteenth century the United States contested the legality of the 
“paper blockades” declared both by Great Britain against France in r8o6 
and by France against Great Britain later in the same year. By way of 
retaliation,each against the other, both countries declared even more sweep- 
ing blockades in 1807. The United States, after attempting to avoid conflicts 
with the belligerents by putting an embargo on American commerce destined 
to foreign ports and later by prohibiting commercial intercourse with the 
belligerents and their dependencies, finally entered the war in 1812 against 
Great Britain as the more serious of the two offenders."" 

In 1856, at the close of the Crimean War, the Declaration of Paris formally 
announced the rule that “blockades, in order to be binding, must be effective; 
that is to say, maintained by a force sufficient really to prevent access to the 
coast of the enemy.” The general principle was now definitely established; 
but within five years the American Civil War came to show that the general 


0 ® See Bentwich, T/ie Declaration of London; Garner, Prize Law, 160 fi.; Fenwick, Am. 
Neutrality ; Trial and Failure, V; Colomboa, A Treatise on the Law of Prize. 

'’^Articles i, rS. For the text, see Scott, The Declaration of London. 

ea Savage, Policy of the United Slates towards Maritime Commerce in War, I, 140. 

"" The paper blockades of the Napoleonic wars fill many pages of the early history of 
the United States. See, in particular, Bemis, Diplomatic History of the United States, Chap. 
IX; Latent, History of American Foreign Policy, Chap. VI. 

“T For the text of the Declaration, see Higgins, The Hague Peace Conferences, p. i. 
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principle was far from a practical solution of the problem. British merchant 
vessels, planning to run the blockade established around tlie Confederate 
Stales, found it convenient to use Britisli neutral ports in the Bahamas as 
stopping places on their way to the blockaded ports. Was it lawful to capture 
them on their way from London or Liverpool to the neutral port used as a 
stopping place? The United States applied to such cases the doctrine of 
“continuous voyage,” already applied by British courts fn dealing with pro- 
hibited colonial trade.®® Moreover, the further and more important innovation 
was introduced of distinguishing between tlie destination of the vessel and 
the destination of the cargo, so as to meet the case where the vessel itself had 
a bona fide neutral destination, but the cargo was to be transshipped to a 
smaller and swifter vessel which would have a better chance of running the 
blockade. Cargoes so transshipped came to be known as “continuous trans- 
ports,” and the rule applied to them was known as the doctrine of “ultimate 
destination.” In the leading case of the Springbok , the Supreme Court 
condemned the cargo of a British vessel captured en route to Nassau on the 
ground that the character of the cargo was such as to indicate that its true 
destination was a blockaded port. “We cannot doubt,” said the court, “that 
the cargo was originally shipped with intent to violate the blockade; that the 
owners of the cargo intended that it should be transshipped at Nassau to a 
smaller vessel more likely to succeed in reaching safely a blockaded port than 
the Springbok: that the voyage from London to the blockaded port was, as 
to cargo, both in law and in the intent of the parties, one voyage; and that 
the liability to condemnation, if captured during any part of the voyage, 
attached to the cargo from the time of sailing.” Shortly after, in the case 
of the Peterhoff,’’^ a British vessel captured en route to Matamoras, Mexico, 
about forty miles up the Rio Grande River, opposite the town of Brownsville, 
Texas, the court held that the trade between London and Matamoras did not 
violate the blockade, even though the goods might be transported “by inland 
navigation” to the blockaded country.^® 

The rule applied in the case of the Springbok brought forth sharp criticism 
from neutral states as having the effect of extending the blockade of enemy 
ports to neutral ports as well. A committee of the Institute of International 
Law condemned the theory as “a serious inroad upon the rights of neutral 
nations.” Finally, the Declaration of London rejected it in laying down 

®® See the “Rule of iys6,” below, p. 643. 

S Wallace i (1866). Fenwick, Cases, 763. For the views of pubUciats on this famous 
case, see Biiggs, The Doctrine of Continuous Voyage. 

70 With lespect to the character of the cargo the court observed that it referred to It only 
as evidence of its destination; for “contraband or not, it could not be condemned if really 
destined for Nassau and not beyond; and contraband or not, it must be ^nT1,^»rr.r■o| ^ if 
destined to any rebel port.” 

For cases illustrating the doctrine of ultimate destination as applied to contraband, see 
below, p. 638. The student should observe that in many cases the courts failed to distinguish 
carefully between the rules governing blockade and those governing contraband, with re- 
sulting confusion on the part of critics and commentators. 

70 S Wallace 28 (1S66). Fenwick, Cases. 767; Hudson, Cases, 1375. 

73 For the question of contraband in connection with the same case, see below, n 620 

■ ® See Moore, Digest, VII, 732, 
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the provisidii ihal “wlialever may be the ulterior destination of a vessel or of 
her cargo, she can not be captured for breach of blockade, if, at the moment, 
she is on her way to a non-blockaded port.” But the Declaration remained 
unratified, and with the coming of the first World War the condemned rule 
reappeared in more drastic form than before. 

In the opening days of the war Great Britain proclaimed that, in con- 
sequence of the indiscriminate sowing of mines on the high seas by Germany, 
a system of mine-fields had been established in the North Sea.’* On February 
4, 191S, Germany retaliated by a decree making the waters surrounding the 
British Isles a “war zone” within which all enemy vessels, of commerce as 
well as of war, would be sunk without warning. By way of retaliation on its 
part. Great Britain announced on March i, IQ15, that it was its intention 
“to detain and take into port ships carrying goods of presumed enemy destina- 
tion, ownership, or origin.” The procedure was not designated as a blockade 
and was not planned to conform to the conditions of a valid blockade. An 
order in council of March ii provided that all vessels of enemy destination 
he required to discharge their goods in a British port and that vessels of 
neutral destination might be required to do the same. The United States, in 
a note of March 30, refused to accept the plea of retaliation in justification 
of illegal measures injurious to neutral states and protested against the provi- 
sions of the order as constituting “a practical assertion of unlimited bellig- 
erent rights over neutral commerce within the whole European area.” Tn its 
reply on July 24 the British Government pointed out that the neutral coun- 
tries adjacent to Germany afforded her convenient opportunities for carrying 
on trade with foreign countries and that a blockade limited to enemy ports 
“would leave open routes by which all kinds of German commerce could pass 
almost as easily as through the ports in her own territory.” If, it was argued, 
the United States might, when a belligerent, intercept goods destined for 
enemy territory before they reached the neutral ports from which they were 
to be reexported, was it unfair for Great Britain to pursue the same methods 
when the second stage of the journey was by land? ”* 

What little there was left of the law of blockade at the close of the first 
World War soon fell before the demands of the belligerents in the second 
World War. In addition to the regular blockade established by Great Britain 
to prevent imports into Germany, a new form of blockade was designed to 
prevent exports from Germany as well. The theory behind the new restrictions 
was that if Germany could be prevented from selling goods abroad it would 
be unable to obtain the exchange necessary to buy goods from other nations, 
even from those adjacent to Germany. A blockade against exports was thus 
an indirect, and under the circumstances a very effective way of preventing 

« Sec above, pp. 587 ft. Savage, op. at., II, so, i8s, 188. 

The documentary history of the negotiations may be found in the American White 
Book, I-IV ; Papers Relating to the Foreign Relations of the United States, 1914-1917 ; or, 
in more compact form, in Carlton Savage, Policy of the United States toward Maritime 
Commerce in War, II, 50-51. See also Hackworth, Digest, VII, 1x4 ff., where the documents 
of the controversy are summarized. 
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imports. On November 27, 1939, Great Britain, by Order in Council, under- 
took to intercept all ships and all goods coming from German ports or ports 
in occupation by Germany and all ships from whatever port sailing after 
December 4 having on board goods of German origin or German ownership, 
and to require that the goods be discharged in a British or Allied port.’® 
Against this order the United States vigorously protested, arguing that inter- 
ference by belligerents with neutral shipping was, under the rules of interna- 
tional law, strictly limited to breach of blockade and capture of contraband, 
under neither of which heads the aimounced order to seize exports from 
Germany could be brought.” 

The right of a belligerent to intercept goods of a military character on their 
way to the enemy was at the time Grotius wrote only another aspect of the 
right to maintain blockade. Both were means by which a belligerent sought 
to isolate the enemy, and the capture of contraband goods was merely an 
extension of the scope of blockade beyond the particular ports that were being 
blockaded. The question which Grotius set out to answer remained a subject 
of international controversy until the adoption of the Declaration of London: 
what articles destined to the enemy are to be regarded as of such military 
advantage to him as to warrant the belligerent in capturing them, as well as 
the vessel carrying them? Arms and other munitions of war were obviously 
of such character, and Grotius was of the belief that a neutral furnishing 
them became “of the party of the enemy.” On the other hand, there were 
articles that were of no use in war; and the carriagfe of these was, therefore, 
not a matter of complaint by the belligerent. But, again, there were objects 
“useful both in war and out of war, such as money, provisions, ships, and 
other fittings.” These, it was stated, might be intercepted by the belligerent 
according to the circumstances of the war, when their carriage to the enemy 
would prolong his resistance.’® 

The classification offered by Grotius became the basis of the British, and 
later of the American, doctrine of contraband. A long and comprehensive list 
of articles was drawn up and divided between those which were absolute con- 
traband under all circumstances and those which were only conditional 
contraband depending upon evidence of their intended use for military pur- 
poses. In contrast with the British and American doctrines, France and other 
Continental states ruled out the class of occasional or conditional contraband 
and limited the list of absolute contraband to a smaller number of articles. 
In both cases the lists of contraband articles changed frequently; and in 
some instances treaty provisions made the same article contraband with re- 
spect to one contracting power and non-contraband with respect to another.’® 

Hackworth, Digest, VII, T38. 

Ibid., 139. When, by a later order, Great Britain announced that ships loaded with coal 
leaving German ports after March i, 1940, would be subject to control measures, Italy 
entered a strong protest declaring that the coal in question was “an immutable necessity 
to the life and work of the Italian people.” Cmd. 6191. 

's De 3Ure belli ac pads, Eng. trans., Bk. Ill, Chap. I, § V. 

For a survey of the development of the law, see Pyke, Law of Contraband of War, 
Chaps. IV, V; Hall, International Law, §§ 237-339; Atherley-Jones, Commerce in War, 
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A final selUcment of the long controversy was atlempled in the Declaration 
of London. A specified list of articles of absolute contraband was drawn up, 
which might be supplemented by other articles “exclusively used tor war” 
upon notification by a particular state. This list was followed by a second list 
of articles of conditional contraband, being articles “susceptible of use in war 
as well as for purposes of peace.” This list might also be extended to other 
similar articles by special notification. Conspicuous in this list were “food- 
stuffs,” which had been regarded by France and Russia as absolute con- 
traband, as well as fuel, vessels, and railway material. A third or “pee list” 
consisted of articles “not susceptible of use in war,” which could not be 
declared contraband. Among other items in this list were raw cotton, wool, 
hemp, rubber, and metallic ores.®“ 

The elaborate provisions of the Declaration of London showed little ability 
on the part of the delegates to anticipate the future. The attempt to draw up 
a definitive free list, including cotton, rubber and metallic ores, when science 
was announcing the invention of new instruments of warfare and substitutes 
for existing war materials was to invite violation of the provisions even if 
they had been ratified.®^ But more extraordinary was the failure to realize 
that the traditional distinction between absolute and conditional contraband 
had lost its meaning. A hundred years earlier prize-courts could determine 
with fair accuracy the destination of goods, whether for military or civilian 
use. In the case of the Jonge Margaretha,^^ decided in 1799, a cargo of Dutch 
cheeses captured on its way from Amsterdam to Brest, at that time a French 
port of naval equipment, was condemned by the British court as contraband, 
because destined obviously for the use of the armed forces of the enemy. Had 
the same cargo been destined to “a general commercial port,” said the court, 
it would have been exempt from capture as being intended for “civil iTse.” 
There was no question at this time of inland transportation from a purely 
commercial port to the armed forces of the enemy operating in the interior of 
the country. If the goods were not to be used by the military forces at the 
port of first deposit, they were not to be used by them at all.®® 

By the time of the American Civil War conditions had changed sufficiently 
to warrant an extension of the traditional rule. The existing doctrine of block- 
ade was, as has been seen, extended to take care of goods which were to be 
deposited in adjacent neutral ports and subsequently transshipped into smaller 

The positions taken by the different naval powers with respect to particular articles 
in dispute naturally reflected the military interest of the particular power in having the 
article included in or excluded fiom the list. See Higgins, op. cit., where the famous 
“Renault Report" is translated in full. 

The Committee which presented the Report ventured the observation that the chapter 
on contraband of war “deals with a matter which has sometbnes given rise to serious dis-, 
putes between belligerents and neutrals” and that “peaceful trade may be grateful [rtc] 
for the precision with which a subject of the highest importance to its interests is now for 
the first time treated." Ibid., 582. 

®* 1 C. Rob. 189 (1799). Fenwick, Cases, Jii. 

During the war between the United States and Great Britain, 1812-1S14, a Swedish 
vessel, the Commercen, carrymg a cargo of grain to the neutral port of Bilboa, Spain, was 
captured and its cargo condemned as being destined for the use of the British fleet lying in 
the harbor, i Wheaton, 382 (r8i6). 
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and faster vessels ■which might have a better chance of running the blockade. 
In like manner the prize courts of the United States applied the doctrine of 
continuous voyage to the carriage of contraband. In the case of the Peter- 
hoff,^* captured en route to Matamoros, Mejdco, opposite Brownsville, Texas, 
that part of the cargo consisting of military articles whose evident destina- 
tion was the Confederate States was condemned, although the vessel itself 
and its non-contraband cargo were released. This doctrine became known as 
the doctrine of “continuous transport” or the doctrine of “ultimate destina- 
tion,” and it was sharply attacked at the time as an unwarranted innovation. 
Subsequently, however, it came to be more generally regarded ■with favor, and 
it was applied by Great Britain during the Boer War in the case of the 
German ship Bundesrath,^^ captured en route to the neutral port of Lourengo 
Marques in Delagoa Bay. In this instance the contraband cargo was con- 
demned and the vessel released. The Declaration of London subsequently 
affirmed the new doctrine, providing that in the case of absolute contraband 
“it is immaterial whether the carriage of goods is direct or entails eitlier 
transshipment or a subsequent transport by land.” Even conditional contra- 
band was to be liable to capture when found on board a vessel bound for 
territory belonging to or occupied by the enemy, except when it was to be 
discharged at an intervening neutral port. 

The innovations of the American Civil War, widely discussed as they were 
during the years that followed, were as nothing compared to the innovations 
of the first World War. For a network of railways now spread over Europe, 
and conditional contraband landed in a neutral port could readily find its 
way to the armies of the enemy. Great Britain began by transferring articles 
from the free list of the Declaration of London to the contraband list, and 
from the list of conditional contraband to that of absolute contraband. Since 
the Declaration of London was not in force, the matter had to be decided 
on the basis of customary international law. Unwrought copper, presented a 
problem, and Secretary Bryan found “some embarrassment” in dealing with 
the problem in view of the fact that the United States had in the past placed 
“all articles from which ammunition is manufactured" in its contraband 
list.®® He also found it necessary to yield on the point of having petroleum 
products proclaimed as contraband, “in view of the absolute necessity of such 
products to the use of submarines, aeroplanes and motors.” Cotton, at first 
left on the free list, lost that status by August, 1915. Turpentine and rosin 
caused a controversy, but the outcome was the same. By October, 1915, 
specific protests were of no avail, and all that the United States could do was 
to argue the case on principle and to announce that it had no intention of 
“waiving any objections” it might entertain as to the inclusion in the British 
contraband list of “certain articles” which bad been so included.®^ 

The conflict of views was equally sharp in respect to the distinction be- 

®*S Wallace 28 (1866). Fenwick, Cases, 773. Hudson, Cases, 1373. 

®® Moore, Digest, "VII, S 1262. 

®« See Savage, Policy of the United States toward Maritime Commerce in War, II, 247. 

®^ For the text of this important document, see Savage, ofi. cit., II, 390. 


Practice 
during the 
first Worli 
War 



INTERNATIONAL LAW 


ilioning of 

utral 

untries 


640 

tween absolute and conditional contraband. Promptly upon the outbreak of 
war the United State.s announced that under the rules of international law 
grain could be shipped to a belligerent country unless it was intended for the 
use of the army or navy or destined to a blockaded port or a port occupied by 
armed forces.®® A month later it was again insisted that foodstuffs were 
legitimate articles of commerce, and that mere destination to an enemy port 
did not justify their seizure or condemnation.®” But to Great Britain it was of 
small consequence whether the particular port at which the foodstuffs arrived 
was or was not occupied by the armed forces of the enemy. Their ultimate 
use would be determined by other considerations. In the case of the Kim and 
others, ““ a number of Norwegian and Swedish vessels carrying American- 
owned cargoes of foodstuffs, rubber, and hides were captured ew route to 
Copenhagen and their cargoes condemned on the ground that they were con- 
signed “to order” and that the circumstances indicated that they were ulti- 
mately destined to Germany."^ By April 13, 1916, Great Britain, having 
tried less effective measures, went to the length of abolishing altogether the 
distinction between absolute and conditional contraband, offering as justifica- 
tion the fact that so large a proportion of the inhabitants of the enemy 
country was taking part, directly or indirectly, in the war that the distinction 
between the armed forces and the civilian population lacked reality. More- 
over, the fact that the German Government had taken over the distribution 
of articles on the list of conditional contraband and was obviously meeting 
first the needs of the army made the distinction between the two classes of 
goods meaningless. All that the United States could now do was to notify the 
British Government of the “reservation of all rights of the United States or 
its citizens” in respect to any interests that might be adversely affected."® 
The rights reserved were obviously no more than technical ones. 

The “rationing” of neutral countries followed in order of logic if not of 
law. As previously applied, the doctrine of “continuous transports” or the 
doctrine of “ultimate destination” did not condemn goods which were to be 
sold in the open market of the neutral port. Yet it soon became clear that 
even a guarantee from the neutral states adjacent to Germany was not enough 
to satisfy Great Britain. The larger the volume of foodstuffs and other sup- 
plies which neutral merchants could import, the larger the quantity of 
domestic produce that could be spared for overland shipment to Germany. 
In consequence Great Britain undertook to determine what were the normal 
imports of the neutral countries in time of peace and to hold them to the 
same average quantity in time of war. Whatever was in excess of that amount 

Circular of August is, 1914. Savag^ op. eit., II, 189. 

Statement of September afl, 1914. Ibid., II, I9J. 

Including the Alfred Nobel, the Bjomstjerne Bjornson, and the Fridland, [1915] Pro- 
bate 21S. Fenwick, Cases, 77s ; Hudson, Cases, 1378. 

The British court found, upon e.xaniining trade statistics, that “these vessels were 
carrying towards Copenhagen within less than a month more than thirteen times the quan- 
tity of lard which had been imported annuaUy to Denmark for each of the three years 
before the war.” 

““ Savage, op, at., II, 532. The “reservation" by the United States of its neutial rights 
was forgotten after it had itself entered the war. 
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must be presumed to reach Germany by way of substitution.”* Neutral states 
adjacent to Germany were thus put on “rations,” and what was in effect a 
complete blockade of Germany was established. It was done, however, not by 
application of the rules governing blockade, but by an extended operation of 
the doctrines of contraband. In spite of the protests of the United States 
while still a neutral against the new application by Great Britain of the 
doctrine of continuous transports, once the United Slates itself became a 
belligerent it set up a plan of licensing trade with neutrals which was to all 
intents and purposes only another form of the rationing system.®'* 

During the first World War a system of “navicerts” was developed by the 
British Admiralty in accordance with which neutral shippers might avoid the 
delays incident to visit and search in Britidi control ports by applying to the 
British Embassy for a navicert, stating the character of their shipments and 
the destination of their goods. The United States, after first holding that 
belligerents should make their search of neutral vessels on the high seas at 
the time of visit,®* later realized the impracticality of its position, acquiesced 
in the new system and cooperated in putting it into effect.®* 

As in the case of the law of blockade, what little there was left of the law 
of contraband at the close of the first World War was finally disposed of 
during the second World War. The United States had in the years preceding 
the second war clearly indicated that it had no intention to defend the rights 
of neutral trade upon which it had insisted so strenuously during the first 
World War.®’ To do so might involve the risk of being drawn into tlie war; 
and it was better, so the dominant opinion in Congress held, to abandon the 
“freedom of the seas” rather than to permit the commercial interests of 
individual traders to become an influence that might favor the cause of one 
or other of the belligerents."® In consequence there were no protests by the 
United States against the new contraband lists proclaimed by Great Britain 
in September, 1939, or against the rationing of states adjacent to the Axis 
Powers."" The new form of control transferred the blockade “from the seas 
to the quays.” 

"" See British Statement of the Measures Adopted to Intercept the Sea-Borne Com- 
merce of Germany, Am. Journal, Vol. 10 (igi6), Supp., 87, 96. 

"" See Savage, op. cit., U, 101. 

""Note of November 7, 1914. Ibid., II, 231. 

"" The system is described in detail in Ritchie, The "Navicert” System during the World 
War. Compare the elaborate system of “certificates of neutrality” proposed by the Harvard 
Research, Draft Convention on the Sights and Duties of Neutral States in Naval and 
Aerial War, Articles 41 ff. 

For the use of the navicert during the second World War, see M. Moos, “The Navicert in 
World War II,” Am. Journal, Vol. 38 (1944), iij. 

See the neutrality legislation of 193S-1939, above, pp. 616 IE. 

88 See above, p. 617. 

"" For the British contraband lists, see Dept, of State Bulletin, Vol. I, 230. With respect 
to the rationing of neutral states, see the Briti^ statement of September 4, 1940, in justifi- 
cation of making the navicert system compulsory. Documents on Am. Foreign Relations, 
Vol. Ill, 49a. 

_ While the United States did not protest individually against the British contraband 
lists, it did join with the other American States in a formal protest. Resolution (VII) on 
“Contraband of War," adopted at the Meeting of Foreign Ministers at Panama in Sep- 
tember 1939, registered the opposition of the Meeting “to the placing of foodstuffs and 
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More or less analogous to the offense of carrying contraband was the act 
of a neutral vessel which transported enemy troops or despatches or which 
engaged in the service of the enemy. By customary law such a vessel was 
subject to confiscation by reason of the business in which it was engaged, 
irrespective of its destination. In the case of the Atalanta,'^^^ a Bremen ship 
and cargo were condemned because the vessel was captured when secretly 
conveying a packet containing despatches from the government of the Isle 
de France to the minister of marine at Paris. The classic incident was that 
of the British mail-steamer Trent. This ship was stopped on its way from 
Habana to St. Thomas by an American cruiser in 1861, and two of its pas- 
sengers, Mason and Slidell, Confederate commissioners to Great Britain and 
France, were forcibly removed. The United States claimed that since des- 
patches were clearly contraband, “the bearers or couriers who undertook to 
carry them fall under the same condemnation,” whereas Great Britain held 
that the character and office of the persons captured did not make them con- 
traband. In consequence, however, of the act of the American captain in 
removing the commissioners from the vessel, rather than bringing the vessel 
before a prize-court, the United States complied with the demand of Great 
Britain and released the prisoners.^®^ More serious was the offense of a neu- 
tral vessel which hired itself out to the enemy for the transport of troops or 
other services.^"® In the case of the Manouba,^°'^ a French steamer was taken 
into port by an Italian cruiser in 1912 and made to surrender a number of 
passengers of Turkish nationality. A tribunal of the Hague Court of Arbitra- 
tion, to which the case was referred, decided that there was sufficient ground 
for believing that the passengers were members of the Turkish armed forces 
to warrant the demand for their surrender. At the London Naval Conference 
elaborate rules were drawn up covering the various forms of unneutral 
service; but the failure of the parties to ratify the Declaration of London 
left the law in the uncertain state it was before. 

During the first World War there were numerous cases of vessels captured 
and confiscated for various forms of unneutral service. A typical case was that 
of the Norwegian vessel which was condemned by a British prize- 

court for having been chartered to a German company and in that capacity 
having taken on a cargo of coal in the United States and steamed out upon 
the high seas to await contact with German cruisers. In the case of the 

dothing intended for dvilian populations, not destined directly or indirectly for the use 
of a beUigcient government or its armed forces, on lists of contraband.” Int. Conferences of 
Am, States, 1933-1940, p. 330. How the Meeting could have hoped that Great Britain could 
fail to find in the words “directly or indirectly” sufficient justification, if any was needed, 
to capture the foodstuffs is difficult to imagine. 

6 C. Rob. 440 {1808). Moore, Digest, VII, 760. 

For further details of this important political incident, see Moore, Digest, VII, § lafij. 

^®®In the case of the Friendship, 6 C. Rob. 430 (1807), Mooie, Digest, VII, 738, an 
American vessel was condemned for having, under contract with the French Government, 
undertaken to transport French military officers and marines. A similar decision was ren- 
dered in the case of the Orozembo, 6 C. Rob. 430 (1807), where only a small number of 
officers were being conveyed. Moore, op. cit., 759. 

Scott, Hague Court Reports, 341. 

X British and Colonial Prize Cases, 239 (1914), 
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Federico a Spanish vessel was condemned by the French Frizc Council for 
carrying from Barcelona to Genoa German and Austro-Hungarian nationals 
called to the colors. 

A special form of unneutral service, now possessing only historical interest, 
was responsible for the introduction of the doctrine of continuous voyage. By 
the Rule of 1756 Great Britain forbade neutral merchants to engage in time 
of war in the commerce between enemy colonial ports and the mother- 
country which was closed to them in time of peace. In the leading case of the 
William , an American vessel had shipped its cargo at La Guaira and had 
then taken it to Marblehead, Massachusetts, where it was unloaded and then 
reshipped. Being captured era route to Bilbao, Spain, the vessel and cargo 
were condemned on the ground that the voyage from La Guaira to Bilbao, 
although broken, was in reality one continuous voyage.^®^ 

As a means of enforcing the belligerent right to capture neutral vessels for 
breach of blockade and to confiscate contraband goods, international law 
recognized the further right of the belligerent to visit and search all merchant 
vessels encountered on the high seas. Resistance on the part of the neutral 
vessel to visit and search, or the attempt to escape by flight, subjected it to 
the same penalties which were inflicted upon belligerent vessels.^®® It was a 
matter of controversy whether a neutral vessel was exempt from visit and 
search when sailing under convoy of a warship of its own nationality. In the 
leading case of the MaWa,’-®® a Swedish merchantman, sailing under convoy 
of a Swedish man-of-war, was condemned by the British prize-court on the 
ground of sharing impliedly in the resistance offered by the frigate. A hundred 
years and more later the controversy was settled by the Declaration of 
London, holding against the British claim; but by that lime the British 
practice had lost its point, owing to the better observance of neutrality by 
belligerents and neutrals alike. 

The conflicting points of view at the London Naval Conference with respect 
to the right claimed by belligerents to destroy neutral prizes when they could 
not to be taken into port for adjudication was settled by a compromise: neutral 
prizes were, as a general principle, not to be destroyed, but as an exception 
they might be destroyed if the act of taking them into port “would involve 
danger to the warship or to the success of the operations in which she is 
engaged at the time.” ^^® This was practically a carte blanche for the German 
cruisers roaming the high seas at the beginning of the first World War, which 
could not risk attempting to bring their prizes into port. In January, 1915, an 
American vessel, the William P. Frye, sailing from Seattle to Queenstown 

105 Scott and Jaeger, Cases, 939. See also Hackworth, Digest, VII, 112. 

1005 C. Rob. 38s (1806). Scott and Jaeger, Cases, 976. 

101 On the general subject of unneutral service, see Harvard Research, Draft Convention 
on Rights and Duties of States in Naval atid Aerial War, Articles 64, 65, comparable texts 
and comment. 

108 See above, p. S9S. The customary rule was confirmed by the Declaration of London, 
Art. 63. 

100 I C. Rob. 340 (1799). Fenwick, Cases, fgi. 

110 Article 49. 
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with a cai'Ko of wheat, was captured by a German cruiser and sunk at sen. 
The United States protested on the ground that the destruction of the Frye 
was in violation of the treaties of 1799 and 1828, Germany contested the 
interpretation of the treaties and further defended the capture on the ground 
that (he cargo, being destined to fortified ports, was conditional contra- 
band. 

It was to be expected that the rigor which marked other phases of German 
warfare would extend to the use of the submarine against neutral shipping. 
But certain cases appeared to offer no other explanation than open defiance 
of the law. In May, 1941, the Robin Moor, a neutral American vessel, was 
sunk by a German submarine on the high seas, the passengers and crew being 
left afloat in small life-boats. President Roosevelt, in describing the act to 
Congress, said: “The total disregard shown for the most elementary prin- 
ciples of international law and of humanity brands the sinking of the Robin 
Moor as the act of an international outlaw.” 

The determination of the legality of the capture by a belligerent of enemy 
or neutral merchant vessels and of their liability to confiscation rested with 
the prize-courts of the belligerent state. These courts were domestic tribunals, 
organized and exercising their functions in accordance with the provisions of 
national legislation. But although the authority and the jurisdiction of prize- 
courts were derived from national law, the rules which tliey applied to the 
cases coming before them were the rules of international law, except in so far 
as special national legislation might have prescribed a particular interpreta- 
tion of these rules.^“ As a matter of fact, national legislation frequently 
Intervened to direct the judgment of prize-courts, and their decisions must be 
discounted to that extent when cited as evidence of international law. 

Owing to the numerous controversies between belligerents and neutral 
states arising from the diverse interpretations of international law by bellig- 
erent prize-courts, as well as from contested points of fact, proposals were 
made from time to time looking to the creation in time of war of prize-courts 
upon which neutral states as well as both belligerents would be represented. 
These efforts culminated in the adoption by the Hague Conference of 1907 of 
the Convention (XII) Relative to the Establishment of an International 
Prize Court. The convention, although not signed by all the powers and not 

’■ir White Book, II, 183 fi., Ill, 311 ff.; Garner, Prize Law, pp. 3 fE., 68; Hackworth, 
Digest, ZS7, 278; Harvard Draft, Artide 61 and comment. 

112 Department of State Bulletin, Vol. TV, p. 741, Nevertlieless, such are the ways of 
diplomacy, the payment of the claim submitted was accepted as being “in satisfaction and 
full settlement” for the losses and damages sustained. Hackworth, Digest, VI, 487. 

The classic statement of the functions of prize-courts is that given in the case of the 
Maria, 1 C. Rob. 340 (above, p. 643) : “I trust that it has not escaped my anxious recollec- 
tion for one moment what it is that the duty of my station calls for from me ; — namely, to 
consider myself as stationed here not to deliver occaaonal and shilling opinions to serve 
present purposes of particular national interest, but to administer wiA indifference that 
justice whidi the law of nations holds out, without distinction, to independent states, some 
happening to be neutral and some to be belligerent. The seat of judicial authority is, 
indeed, locally here, in the belligerent country, according to the known law and practice of 
nations; but the law itself has no locality.” See Roscoe, Lord Stowell; His Life and the 
Development of English Prize Law, Chaps. IV-VII. 
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ratified by any, was widely discussed as a constructive solution of the prob- 
lem.^ It provided that, while national courts should continue to exercise 
original jurisdiction over prize cases, an appeal might be taken in all cases 
involving the property of neutrals and in certain cases involving enemy prop- 
erty. The law to be applied by the court was, in the absence of treaty 
provisions, to be “the rules of international law.” If no generally recognized 
rule existed, the court was to give judgment “in accordance with the general 
principles of justice and equity.” It was the uncertainty attaching to the law 
to be applied by the court that led to the calling of the London Naval Con- 
ference and the formulation of the Declaration of London as a definite code 
of naval warfare.^^“ 

The composition of the court was the result of a compromise between the 
claim of the smaller states to equal representation and the obvious impos- 
sibility of a court representing the entire body of states. Judges and deputy 
judges were to be appointed by each state and from among these a court of 
fifteen judges was to be set up, eight of whom, representing the Great Powers, 
were to be permanent members. The other seven were to be occasional mem- 
bers sitting by rotation according to a table annexed to the convention, which 
gave a longer or shorter term to the lesser states according to the rank as- 
signed to them. This practical denial of the principle of the equality of states 
led to the refusal of a number of states, notably Brazil, to sign the convention, 
while eleven other states signed with reservation of the offending article.'’® 

See, in particular, articles by J. B. Scott and others, Am Journal, Vol. a (igo8), 
pp. 21, 4S8, 476. For the identic note of the United States proposing that the International 
Prize Court be invested with the functions of a court of arbitral justice, sec ibid., Vol. 4 
(rgio), 163, and Supp., 102. 

110 See E. Root, “The Real Signihcance of the Declaration of London,” Presidential ad- 
dress, Proceedings, Am. Soc. Int. Law, igia, p. 4. 

118 See Higgins, Hague Peace Conierence, 439 ff. The opposition of the Brazilian delegate, 
Ruy Barbosa, on ground of the “palpable iniquity in the foundations of a judicial institu- 
tion” was destined to become legendary in Latin America. 
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Neutral Duties 

By contrast with neutral rights, neutral duties represented the conduct 
which it was the right of the belligerent to demand of the neutral state as the 
condition of its neutrality. These were of two general classes: duties of 
abstention and duties of prevention.^ The duties of abstention were of a 
negative or passive character deducible from the general obligation of the 
neutral state to abstain, in its corporate capacity, from participation in the 
conflict. The duties of prevention were of a positive and active character. 
The neutral state must not only refrain from giving help to either belligerent 
by any act of its own; it must take positive measures to insure that neither 
the belligerents themselves nor persons acting in their interest make use ol 
its neutral territory in such a manner as to give direct military aid to either 
party. 

As late as the eighteenth century it was believed compatible with neutrality 
for a neutral state to give limited help to a belligerent when under a treaty 
obligation, previously assumed, to do so.® Great Britain might have chosen 
to overlook the special privileges granted to privateers of the United States 
in French ports, and to French privateers in United States ports, if the Treaty 
of Amity and Commerce of February 6, 1778 had not been accompanied by 
'a Treaty of Alliance signed on the same day.’ But all that had long since 
been abandoned by the time of the Hague Conference of 1907. Nor was it 
enough merely to treat the two belligerents impartially. As Vattel pointed out 
in 1758, “the same number of troops, the same quantity of arms, munitions, 
etc., furnished under different circumstances, do not amount to equivalent 
help." * The neutral state, as a corporate body, must neither directly nor 
indirectly participate in the war. What individual citizens of the neutral state 
might do was another question, governed by separate rules. The stale itself, 
acting through its government, must keep absolutely aloof from the conflict. 
So rigidly was the rule interpreted that when, during the Franco-Prussian war, 
the United States sold surplus supplies of munitions on the open market 
which, being bought by French agents, went to the use of the French armies. 


Treatises on mternational law vary widely in their treatment of the subject, theie being 
no standard classification recognized by either customaiy 01 conventional law. The Hague 
Conventions merely distinguished between neutral lights and duties in war on land and in 
maiitime war. 

® See on this point Vattel’s subtle distinctions, Droit des Gens, Book III, §§ 101, loj. 

® For the texts of these treaties, see Miller, Treaties, Vol. 2, pp. 3, 35. For their redation 
to the status of neutrality, see Moore, Digest, V, 386 ff. 

* Op. cil.. Book III, § 104. But in this case Vattel is referring to a nation which is “free 
from any obligation” incurred by a prior treaty. 
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there was complaint by Germany of a violation of neutrality.'"’ The Hague 
Convention of 1907 provided that “the supply, in any manner, directly or 
indirectly, by a neutral Power to a belligerent Power, of warships, ammuni- 
tion, or war material of any kind whatever, is forbidden.” “ 

It remained for the second World War to witness the complete abandon- 
ment by the United States of this aspect of neutral duties.’ In tlie years 
preceding the war the United States had already announced the intention not 
to insist upon certain of its neutral rights in the event of war, as a means of 
avoiding conflicts with the belligerents.” Once the war came and it was clear 
from the conduct of the Axis Powers that their acts of aggression might 
extend beyond the boundaries of Europe, the United States undertook in 
self-defense to give aid to Great Britain which would have been in open 
violation of neutral duty had the status of neutrality been adhered to strictly. 
In June, 1940, President Roosevelt transferred to the British Government 
from the surplus stocks of the United States rifles, machine guns, field artil- 
lery, ammunition, and aircraft in large quantities." On September 2, 1940, 
the Government of the United States transferred fifty over-age destroyers to 
the British Government in exchange for the right to lease naval bases in 
certain British colonial possessions in the Atlantic.''" The following spring, in 
March, 1941, the Lend-Lease Act was approved, in accordance with whicli the 
president, acting through the appropriate officer, might sell, lease, or lend 
defense articles to the government of any country whose defense the president 
deemed vital to the defense of the United States. As has been said above, all 
these acts were a departure from traditional neutrality, being based upon 
the fundamental principle of self-defense."^ Their technical justification lay 
in the fact that neutrality itself had lost its traditional meaning and purpose. 
So far as international law was concerned, the United States might equally 
well have declared war. Public opinion not being ready for that step, the 
measures taken went the extreme length “short of war.” 

" See Moore, Digest, VII, § 1309. 

® Art. 6, Convention Respecting the Rights and Duties of Neutral Powers in Naval War. 

’ During the first World War the United States oi^erved the duties of neutrality rigidly, 
making no deliberate departures from what it believed the law exacted. See Hackworth, 
Digest, VII, Chap. XXIV ; Savage, Policy of the Vmled States toward Maritime Commerce 
in War, II. 

® See above, p. 616. Secretary Hull, in referring to the measures taken, insisted that the 
United Stales had not “abandoned any of its rights under international law,” but had 
merely placed domestic restrictions upon them. Hackworth, Digest, VII, 648. 

" Hackworth, Digest, VII, 690, quotes President Roosevelt’s own description of the quan- 
tity of goods transferred. 

Ibid., VII, 419. The opinion of the Attorney-General on that occasion, justifying the 
transfer of the vessels, was confined to points of constitutional and statutory law. The tech- 
nical violation of neutral duty was obvious. See above, p. 630. Compare also the “Ogdens- 
burg Agreement” of August 18, 1940, by which the United States and Canada agreed to 
set up a Permanent Joint Board on Defense, the purpose of which was clearly directed 
against the states at war with Canada. For the text, see Department of State Btdlelin, Vol. 
Ill, 154. The “Hyde Park Declaration” of April 20, 1941, went further and referred not 
only to future defense but to present “assistance.” Ibid., Vol. IV, 494. 

■>' See above, p. 621. 

See, in explanation of the logical paradox, R H. Jackson, address read before the 
Inter-American Bar Association, Habana, March 27, 1941, Am. Jowndl, Vol. 35 (1941), 
348; Q. Wright, “The Lend-Lease Bill and International Law,” ibid., p. 305. 
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Ky the strict law of neutrality neutral states were not required to deny Ihc 
use of their territorial waters or of their ports to the helligcrents. The priv- 
ileges thus granted were not regarded as indirect assistance to the belligerent 
that might be able to make use of them. But the neutral must sec to it that 
these privileges were not abused by the belligerents, an obligation which it is 
found more convenient to discuss under the head of duties of prevention.'*' 
The legal basis of the various dvties oj prevention imposed upon the neu- 
tral state was the sovereign right of the neutral slate over the territory 
subject to its jurisdiction. The obligation of the belligerent not to commit 
acts of hostility within neutral territory was paralleled by the obligation of 
the neutral not to permit them. Where it was not possible for the neutral to 
prevent the commission of the offense, it was at least possible to make such 
redress to the injured belligerent as it might be able on its part to exact from 
the offending belligerent. The obligation imposed by the Hague Convention 
of 1907 that “a neutral power must not allow any of the acts referred to 
in Articles 2 to 4 to occur on its territory” obviously did not impose an 
obligation beyond the physical powers of the neutral. A small state was, 
therefore, not called upon to intervene forcibly between the contending bellig- 
erents.*'* The non-resistance of Luxemburg to the German armies in 1914 and 
of Denmark in 1940 was not an offense on their part. Nevertheless, the 
neutral had to do what it could to make redress. If a capture had been made 
in its territorial waters, as in the case of the Florida,'^ the neutral must 
demand restoration, and if this could not be effected the neutral must make 
compensation to the Injured belligerent. In the case of the General Arm- 
strong,'^’' an American privateer which had been attacked by a British cruiser 
in Portuguese waters in 1814, the United States demanded redress of Por- 
tugal for its failure to protect the vessel, although the claim was disallowed 
by the arbitrator on the ground that the vessel had not asked protection from 
the Portuguese authorities.'" 

A wide range of duties was imposed upon the neutral state to prevent the 
belligerents from making use of neutral territory in ways short of the actual 
commission of hostilities. Thus the neutral state must prevent the passage 
across its territory of belligerent troops or convoys of supplies.'® Belligerent 
armies, defeated in battle, might be allowed to take refuge on neutral terri- 

18 See below, p. 649. 

’•iThe use of force was, however, justified as a matter of neutral right, if the neutral 
State felt that it could safely have lecouise to it. Sec above, p. 623. Neutral duty did not 
call for any further risk on the pait of the neutral. 

18 See above, p. 624. 

10 See above, p. 624. 

11 The Hague Convention (Xllt) confirmed customary law in requiring that, if a prize 
had been captured in neutral waters and was still within the neutral jurisdiction, the neutral 
must use the means at its disposal to release the prize with its officers and crew and to 
Intern the prize crew. 

i*The Hague Convention (V), Arts. 2, s, confirmed the customary, rule. During the 
second World War Sweden yielded to the request of Germany and Fiirland to pernut a 
division of German troops to cross its neutral territory from Norway to Finland in 1941. 
But ttt doing so it recognized the departure from strict neutrality and stated that the per- 
mission must be regarded as exceptional and would not be granted again. 
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tory; but in such case the neutral must intern them so as to prevent their 
escape.^" By contrast, a neutral state was not obliged to prevent the mere 
passage oi belligerent warships through its territorial waters, provided the 
circumstances were not such as to indicate that the territorial waters of the 
neutral were being used in direct connection with naval operations,'"’ Ob- 
viously the erection of wireless telegraph stations upon neutral soil must be 
prevented, although the Hague Convention laid down the duty in terms of a 
prohibition to belligerents against the violation oi neutral rights."^ The 
establishment of belligerent prize-courts in neutral ports, at times provided 
for in treaties between belligerents and neutrals, had long since been aban- 
doned when specifically prohibited by the Hague Convention.”® 

But the neutral state, while under a duty to prevent its territory from 
being used by the belligerents for acts directly connected with military opera- 
tions, was not called upon to deny to belligerent warships access to its ports 
for certain limited uses. At the time of the Hague Conference in 1907 the 
custom was well-established that belligerent warships might be allowed the 
hospitality of neutral ports to the extent of a stay of twenty-four hours, and 
that they might be allowed to make such repairs as were necessary to make 
them seaworthy, and might take on supplies of food and fuel such as they 
would normally take in time of peace.”* Sharp controversies developed at The 
Hague between states, notably Great Britain, having naval stations in all 
ports of the world, and other states, notably Germany, having fewer or no 
ports.”^ Compromises were reached, and the Convention concerning the 
Rights and Duties of Neutral Powers in Naval Warfare was adopted to re- 
place the uncertain customary law.“ 

That the new rules would operate fairly under all circumstances was not 
contemplated. All that could be said was that they protected neutral states 
against complaints of the belligerents.”® Complete exclusion of belligerent 
warships from neutral ports would have been the logical rule; ,but in tliis 
instance logic was not the governing motive. War was on the horizon, and 
the belligerent to whom the traditional usage was of advantage was interested 
in retaining the advantage even though conditions had radically changed.”” 

Unlimited hospitality might be granted to merchant ships of the bellig- 
erents as part of the normal commerce between belligerents and neutrals 
which continued in spite of the war. But what if the merchant ship were 
armed, while still retaining its character as a private ship? The case had not 
been covered by the provisions of the Hague Convention, for the arming of 
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10 Hague Convention (V), Art. 2, 

20 See above, p. 626, for the issues raised in the case of the AUmark. 

21 Convention XIII, Art. S- 

22 Ibid., Art. 4. 

22 See Moore, Digest, VII, § 1315. 

21 Sec Higgins, Hague Peace Conferences, pp. 469 if. 

22 Articles 12-20. 

22 See, in this connection, the experience of the United States and other neutral Ameri- 
can states during the first World War, Hackworth, Digest, VII, 43s ff. 

The Harvard Draft Convention restated the traditional rules on the eve of the second 
World War. See Articles 33-39 and comment. 
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private ships for defense against privateers and pirates had long since been 
disconlinued, and the advent of the submarine had not been foreseen. Shortly 
after the opening of the first World War the United States Department of 
State issued a memorandum in which it was announced that a distinction 
would be made between belligerent merchant vessels armed for offense and 
those armed for defense, and that the basis of the distinction would be the 
number, size, and position of the guns and other factors indicating the inten- 
tion with which the armament of the vessel was to be used. The burden of 
proof was put upon the belligerent to show a defensive purpose.®® In reply 
Germany urged that armed merchant vessels were unlawful combatants and 
as such might properly be excluded from neutral ports, but that in any case 
they should not be accorded greater privileges than ships of war.®® 

In consequence of the offensive campaign subsequently carried on by Brit- 
ish armed merchant vessels against the German submarine, the United States 
Government recognized the impractical character of the policy of September, 
1914, and on January 18, 1916, made an informal proposal to Great Britain 
that an agreement should be reached between the belligerents by which, on 
the one hand, belligerent merchant vessels should be prevented from carrying 
any armament whatever and, on the other hand, submarines should be made 
to adhere strictly to the traditional rules with respect to the attack upon 
merchant vessels.®® This proposal was superseded on March 25, 1916, by new 
rules which abandoned the earlier test of the size and character of the vessel’s 
armament as determining offensive intent, and prescribed that the question 
of intent should be judged by the commission or orders which the vessel 
carried from its government, or by its past conduct. In the absence of such a 
commission the armed merchant vessel was to be permitted to enjoy the same 
unlimited hospitality in neutral ports accorded to imarmed belligerent ves- 
sels.®'- 

During the opening years of the second World War the United States as 
a neutral continued to admit armed merchant ships into its ports. The neu- 
trality acts of 1937 and 1939 had made provision that if the President should 
find that restrictions upon the use by such ships of the ports of the United 
States would serve to maintain peace and protect the commercial interests 
of the United States and of its citizens, and should make proclamation of that 
fact, it should thereafter be unlawful for armed merchant ships to enter or 
to depart from the ports of the United States except upon the conditions 
prescribed. But up to the time of the entrance of the United States into the 
war in December, 1941, no such proclamation had been issued.®® 

28 Am. While Booh, II, 43 ; Hackworth, Digest, VII, 490. 

28 Am. White Book, II, 45, 

88 Savage, op. cit., II, 441. 

82 Savage, op. cit., II, 487; Hackwortb, Digest, VII, 494. 

82 Section 8j Act of 1937; Section, ii. Act of 1939. 

At the opening of the war the American republics, at a meeting of their foreign ministers 

Panama in September, 1939, adopted a General Declaration of Neutrality of the American 
lupublics, which set forth “certain standards’’ recognized by them as applicable under the 
circumstances. Among these standards was the declaration that belligerent armed merchant 
snips would not be assimilated to warships if they did not carry guns over a certain size 
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Not only was the neutral state under a duly to prevent the armed forces 
of the belligerents from making an improper use of its territory, but it must 
also prevent individual persons, citizens or others, from committing acts 
which would compromise its neutrality. Here the neutral state was in a more 
effective position with respect to the prevention of the forbidden acts. By the 
exercise of reasonable diligence it could check the act in its inception, and 
where this was not possible it could use its military force to defeat the project 
as soon as it was discovered, and it could impose heavy penalties as a deter- 
rent to attempts to commit the forbidden acts. 

But the problem was to determine what acts of individuals were to be 
regarded as compromising the neutrality of the state.'® Custom and conven- 
tion had combined to draw a fairly clear line between acts which amounted 
to direct military aid, and which therefore must be prevented, and other acts 
which were more in the nature of commercial transactions and need not be 
prevented even though they might be incidentally helpful to the belligerent. 
There was no logic in the classification, acts of the second class being fre- 
quently far more helpful to the belligerent than acts of the first class. But 
the distinction had its origin in earlier days when war was of a more limited 
character, and it was continued long after the circumstances under which it 
arose had fundamentally changed. That it proved to be a source of contro- 
versy between belligerents and neutrals was to be expected. 

Each state, being sovereign within its territory, undertook to enact its own 
domestic laws for the fulfilment of its international obligations, being guided 
by its understanding of what customary and conventional law demanded. In 
some states the ordinary criminal laws appeared to furnish an adequate basis 
for the prosecution of offending individuals.'^ In other states, such as Great 
Britain and the United States, special laws were enacted to enable the state 
to meet more effectively the obligations imposed upon it. These laws, known 
in the United States as “neutrality laws,” were thus purely domestic regula- 
tions and formed, as such, no part of the body of international law." On 
occasion, as in the case of the neutrality acts adopted by the United States in 
1794 and 1818, they went considerably in advance of the obligations of neu- 
trality recognized by the international custom of the time. On other occasions, 
as in the case of the United States penal code of 1909 as applied to the 
conditions of the first World War, they fell short of the obligations of interna- 
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or give other reasons for believing that their armament was to be used for offensive pur- 
poses. The General Declaration, taken as a whole, contains a detailed statement of the 
various 1 tiles of neutrality believed by the American republics to constitute the existing 
principles of international law. 

On the subject of neutral duties in relation to the acts of individuals, sec Hall, Inter- 
national Law, §§ ig-2i, where the relation between territorial soveieignty and neutral 
responsibility is developed. 

For details in respect to the practice of different states, see Deak and Jessup, A Col- 
lection of Netitrality Laws, Regulations and Treaties of Various Countries, 2 vols. (1939) . 

" The term Foreign Enlistment Act is used in Great Britain owing to the fact that the 
first British act, that of 1819, was based in part upon earlier British acts for the preven- 
tion of the enlistment of British subjects in foreign countries. See above, p. 302. 
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tioniil law. In neither case were the obligations of the United States in point 
of international law increased or diminished.^*" 

Obviously the neutral state could not permit belligerents to distribute 
within its territory commissions to serve in their armies. For this would be a 
clear violation of its sovereignty. Bui the case was not so clear in 1793 when 
the French Minister, Citizen Genfit, sought to grant commissions to American 
citizens to serve in the French Republican army."^ In his letter to Gen@l of 
June s, 1793, Secretary Jefferson laid down the rule which later came to be 
accepted as a fundamental principle: “That it is the right of every nation to 
prohibit acts of sovereignty from being exercised by any other within its 
limits, and the duty of a neutral nation to prohibit such as would injure one 
of the warring Powers.” "" The United States Neutrality Act of 1794 imposed 
a penalty upon the citizen who, within the territory or jurisdiction of the 
United States, should “accept and exercise a commission to serve a foreign 
prince or state in war by land or sea.”"" In 1794 one Isaac Williams was 
convicted for accepting a commission under the French Republic and under 
its authority committing acts of hostility against Great Britain.*" The British 
Foreign Enlistment Act of 1819 went further in prohibiting the acceptance or 
exercise of such a commission outside as well as within the territory, but 
made the prohibition dependent upon acting without leave or licence of the 
King."* 

In like manner the neutral slate was obliged to prevent a belligerent from 
setting up a recruiting office upon neutral territory, such an act being 
equally a violation of neutral sovereignty. The United Slates Neutrality Act 
of 1794 led the way in penaliang “any person,” not merely a citizen, who 
within the territory or jurisdiction of the United States should “enlist or 
enter himself, or hire or retain anotlier person to enlist or enter himself” in 
the service of a foreign prince or state as a soldier or seaman on board a 
vessel of war.*" The Fifth Hague Convention of 1907 embodied existing 
custom in providing that “corps of combatants can not be formed nor recruit- 
ing agencies opened on the territory of a neutral Power to assist the bellig- 
erents.” "" The Thirteenth Hague Convention expressly prohibited belligerent 
warships from making use of neutral ports for “completing their crews.” "" 

s" Upon the general subject, see Fenwick, Neutrality Laws 0} the United States, Chaps. I, 
11 ; Hyde, Int. Low, III, 55 844 ff.; Hackworth, Digest, VII, §5 659 ff. 

" ' For Ihe historical background of Uiis iuteiealing episode, see Bemis, Diplomatic His- 
tory of the United States, Chap. VI. 

"" Am, State Papers, For, Rel., I, 150; Moore, Digest, VH, 886; Dana’s Wheaton, 450, 
note 215. 

"" Criminal Code, § 9 ; Rev, Slat,, § 5281 ; V. S. C., Tit. 18, Sec. 21. Fenwick, op. cit., 173. 

"" The defendant’s plea that he had expatriated himself was overruled. Fenwick, Cases, 
152. See above, p. 258. 

<** For comment upon this act, as well as upon the act of 1870 which replaced it, see 
Westlake, Into} national Law, Fart n, Chap. VIII. For the texts of die two acts, see Fen- 
wick, op. cit., 184, 191. 

"‘^Section s. 

"■* Art. 4, Convention Respecting the Rights and Duties of Neutral Powers and Persons in 
War on Land. 

Art. 18, Convention Concerning the Rights and Duties of Neutral Powers in Naval 

War. 
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But while the neutral state must prevent enlistments upon its soil, it was 
not under obligation to prevent individual persons, whether its own citizens 
or others, from leaving its territory with the intention of enlisting in the 
service of a belligerent when they had airived abroad. This absence of obliga- 
tion, based originally, it would seem, upon the practical impossibility on the 
part of the neutral of preventing the departure of such persons, was confirmed 
by the Fifth Hague Convention in the provision that “the responsibility of 
a neutral Power is not engaged by the fact of persons crossing the frontier 
separately to offer their services to one of the belligerents." During the 
first World War Secretary Bryan held that a neutral was not under obligation 
to prevent subjects of a belligerent from passing through its territory on their 
way to their mother-country with intent to enter service, provided such per- 
sons, reservists, or others, “travel as individuals and not as organized, 
uniformed, or armed bodies.” 

Customary law recognized the general principle that a neutral state must 
not permit its territory to be used as a starting-point for hostile expeditions 
in the interest of the enemy. Such an expedition would be clearly in violation 
of the sovereignty of the neutral state, and in this case, as in others, the right 
of the neutral stale to resist and its duty to prevent were correlative. The 
question as to what constituted a hostile expedition, however, gave rise to 
controversy. In 1793, and again in 1818, the United States Government was 
chiefly concerned with preventing the fitting out and arming of privateers, 
which, when equipped with a commission, were to engage in the service of 
one belligerent to make depredations upon the commerce of the other.*’ The 
belligerent status of these vessels was beyond dispute. On the other hand, 
there appeared to be no reason for preventing a citizen who owned a merchant 
vessel from arming and otherwise equipping it and selling it in the neutral 
port or sending it abroad for sale to one or other of the belligerents. Such a 
vessel might be contraband of war and subject to capture on the high seas, 
’ lut it was not in itself the equivalent of a hostile expedition.*® Again, it was 
ot thought necessary to prevent citizens or others from building a vessel to 
ihe order of a belligerent in a neutral port without any intent on their part 
other than that of reaping the profits of the industry in which they were 
adventurously engaged. 
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Article 6. The neutral state may, of course, for reasons of its own undertake to prevent 
persons from leaving its territory to enlist abroad. Duiing the war in the Chaco between 
Bolivia and Paraguay, Chile undertook to prevent persons from going to Bolivia to work 
in factories and thus release men for the Bolivian army. 

** See Secretary Biyan’s letter to the chairman of the Senate Committee on Foreign 
Affairs, January 20, 1915. Am. White Book, II, $8, 62. 

See §3, Neutrality Act of 1794, Criminal Code, § ii; Rev. Stat., §5283. 

See the decision of the Supreme Court of the United States in the case of the Santissima 
Trinidad, 7 Wheaton 283 (1822). Fenwick, Cases, 732. In this case the vessel which made 
the alleged illegal captures, the Independencia, left the port of Baltimore armed and car- 
rying a cargo of munitions of war, with instructions to the supercargo to sell the vessel to 
the Government of Buenos Aires if he could obtain a suitable price. Subsequent to the sale 
her crew was illegally increased in the United States, and it was in consequence of this fact 
that the goods captured by her from the Santissima Trinidad were restored to the original 
Spanish owners. 
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By 1861 conditions had changed. Confederate cruisers, notably the Ala- 
bama, built to order in British ports and armed after their departure from 
port, inflicted such heavy losses upon the commerce of the United States that 
it was seen that the commercial intent of the builders was no excuse for the 
neutral state in the eyes of the injured belligerent.’*" The United States 
pressed a claim upon Great Britain for damages. Arbitration was resorted to, 
and, in view of the dispute as to the question of law involved, it was agreed 
beforehand, in the Treaty of Washington of 1871, that a neutral state was 
bound “to use due diligence” to prevent the fitting out, arming, or equipping 
within its jurisdiction of “any vessel” which it had reasonable ground to 
believe was intended to cany on war against a power with which it was at 
peace."" This newly-formulated rule was in keeping with the fact that vessels 
of war, even though unarmed at the time of leaving port, had developed such 
potentialities of inflicting injury upon an enemy as to be equivalent to a 
hostile expedition in themselves. At the Hague Conference of 1907 the new 
rule was adopted in substance in the Convention concerning the Rights and 
Duties of Neutral Powers in Naval War, with the change, however, that the 
somewhat indefinite phrase “due diligence” was replaced by the phrase “a 
neutral government is bound to employ the means at its disposal” to prevent 
the acts in question."* 

The question was raised between the United States and Germany during 
the first World War whether hydro-aeroplanes were to be regarded as war- 
ships, which by customary law, as well as by the provisions of the Thirteenth 
Hague Convention, a neutral stale was bound to prevent from being fitted 
out or armed within its jurisdiction when intended to be put at the service of 
one or other of the belligerents. In reply to a protest of the German Govern- 
ment against the delivery of hydro-aeroplanes by American builders to Great 
Britain and Russia, the American Government stated, January 29, 1915, that 
the fact that such planes were “fitted with apparatus to rise from and alight 
upon the sea” did not give them the character of vessels so as to bring them 
within the accepted rules of international law."" Consequently, it was held, 
the planes were no more than conditional contraband of war, which might be 
freely sold by neutral citizens to the belligerents. 

During the second World War there was no question but that the transfer 
of the fifty destroyers to Great Britain in exchange for naval bases in the 
Atlantic was in violation of the duties of the United States as a neutral, if 
the act had been judged by the normal obligations to which neutral nations 
were subject. But in September, 1940, the United States was thinking in terms 
of self-defense; and while it still maintained the technical status of neutrality 
it did not feel bound to give Germany the benefit of the observance of the 

The diplomatic history of these vessels is told in summary in Bemis, op, cit., Chap. 
3C7CT. 

"" For the text of the “Three Rules of the Treaty of Washington,” see Moore, Digest, VII, 
1 1330; Treaties and Conventions, I, 703 For a study of the Alabama controversy, see 
Papers Relating to the Treaty of Washington; Moore, International Arbitrations, I, 4958. 

"* Art. 8. Compare the provisions of U. S. C„ Tit. 18, Sec. 33. 

Am. White Booh, II, 14s. 
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duties of neutrality when it was clear that neutrality was no protection against 
acts of aggression.®" 

As early as 1794 the United States Neutrality Act had imposed a penalty 
upon any person who, within the territory or jurisdiction of the United Slates, 
should “begin or set on foot or provide or prepare the means for” any military 
expedition to be carried on against a foreign prince or state. To constitute a 
“military expedition” it would appear that there must be a body of men under 
the command of officers, they must have a hostile intent, and they must be 
armed.®** In 1870 the United States did not feel called upon to prevent the 
departure from its territory of a large body of Frenchmen who took passage 
upon two French steamers, the men not being organized and the arms and 
ammunition which were shipped at the same time not being in their personal 
possession.®’’ By contrast. Great Britain, in 1829, prevented the landing at 
Terceira of a party of Portuguese soldiers who had left England unarmed but 
so organized as to be capable of immediate action as soon as their arms were 
delivered to them.®® The Fifth Hague Convention limited itself to the vague 
phrase that “corps of combatants” could not be formed on the territory of a 
neutral power to assist the belligerents.®’ 

Apart from acts falling within the above categories, neutral states were not 
obligated to prevent their citizens or other persons within their territory from 
maintaining relations with the belligerents, whether directly through tlreir 
agents or indirectly through private business firms located in belligerent terri- 
tory.®® Thus acts which the state might not do in its corporate capacity the 
individual citizens of the slate might do upon their own initiative. The rule 
dated from the days when it was far more difficult for a state to control the 
acts of its citizens, and when states saw no reason to allow a war in far-off 
countries to disturb the life and commerce of their peoples. It continued to be 
followed in the twentieth century simply because neutrals were unwilling to 
apply logic to a situation which was inherently illogical. 

Neutral states were under no obligation to prevent individuals within their 
jurisdiction from giving expression to opinions or criticisms unfavorable to 
one or other of the belligerents or favorable to insurgents in revolt against a 
de jure government. No democratic nation felt called upon to attempt to 
suppress freedom of speech in respect to the justice or injustice of a war 


®® See above, p. 620. By a technical inleipretation of statutory law manufacturers of 
ail planes in the United Stales were not peimitted to fly the planes to Canada for sale, but 
they could land them noai the border and let them be pushed over it. 

®® See United States v. Halt, 74 Fed. Rep. 724; United States v. Wiboig, 163 U. S. 632 
(1896). 

®® See HaU, International Law, § 222. 

®® Ibid 

®’ Article 4, Convention Respecting the Rights and Duties of Neutial Powers and Per- 
sons in Case of Wai on Land. 

“s It should be noted that neutral responsibility was limited to acts committed upon 
the territory of the neutral state. Acts of a directly hostile character, such as entering a 
neutral merchant vessel in the service of a belligerent or fighting in the ranks of a belligerent, 
might be committed by its citizens outside the jurisdiction of the neutral state without rais- 
ing any question of responability. The fact that a state might for domestic reasons choose 
to punish such acts of its citizens did not imply an obligation to do so at intcinational law. 


Corps of 
comhitanis 


D. Fcimis- 
siblc acts 0 
individuals 


Expression! 
of opinion 



INTERNATIONAI. I, AW 


'Loans to 
, belligerents 


656 

between foreign slates. When President Wilson appealed to the American 
people, shortly after the neutrality proclamations of 1914, to be “impartial 
in thought as well as in action” and to put a curb upon “sentiments” as well 
as upon “every transaction that might be construed as a preference of one 
party to the struggle before another,” he went beyond the requirements of 
international law.®" At the opening of the second World War President 
Roosevelt was careful not to repeat the mistake, although his forecast was 
equally bad: “This nation will remain a neutral nation, but I cannot ask that 
every American remain neutral in thought as well. Even a neutral has a right 
to take account of facts. Even a neutral cannot be asked to close his mind or 
his conscience.” "" 

Must a neutral state, which could not itself lend money to a belligerent, 
prevent individuals within its jurisdiction from doing so? Vattel somewhat 
naively put the whole matter on the basis of whether or not the loan was a 
safe investment. A neutral citizen, even the state itself, might loan money to 
one belligerent and not to another on the basis of confidence or lack of con- 
fidence."^ But this was altogether too subjective a test to become a rule of 
law. The simpler, more objective rule developed of prohibiting state loans and 
permitting private loans. Even the latter were of doubtful standing as con- 
tracts when it came to suits for their enforcement; and where the loan was 
made to unrecognized revolutionists engaged in war for their independence 
they might even be held null and void. In the case of Kennett v. Chambers,"® 
decided in 1852, involving a loan made in 1836 to General Chambers of the 
Texan army before Texas had been recognized as an independent state, the 
Supreme Court of the United States refused to order execution of the contract 
on the ground not only that the funds were to be used in violation of the 
neutrality laws of the United States but that the contract itself was an act 
of hostility against a nation with which the United States was at peace and 
therefore not a legal and valid agreement. 

In spite of the condemnation of certain jurists, it was generally agreed on 
the eve of the first World War that a neutral state was not under a duty to 
prevent its citizens from making loans to the belligerents."" The Fifth Hague 


Statement made to the Senate, August 19, 1914. Am. White Book, II, 17. Paragraphs 
oi the address are quoted in Hackwortb, Digest, VII, 374. So sacred was the conception of 
“neutrality” at that time that Secretary Bryan went to the extreme point ol instructing 
the American consul in Germany to refrain from making investigation of alleged German 
atrocities in Belgium, lest the investigation might subject his Government to adverse criti- 
cism. Ibid., 37S. 

Ibid., 374. Nevertheless traditions were so strong that the Proclamation of Neutrality 
of September 3, 1939, referred to the United States as being "on terms of friendship and 
amity with the contending powers.” Fenwick, American Neutrality; Trial and Failure, 133. 

01 Droit des Gens, Book III, § no. 

14 Howard 38 (1853). Fenwick, Cases, 51. Compare the decision of the British Court 
of Common Pleas in the case of De Wutz v. Hendricks, 2 Bing. 314 (1834), where it was 
held that a contract in connection with a proposed loan to Greek insurrectionists in their 
war with Turkey was contrary to international law. 

®" The reasoning of some writers is, however, hard to follow. So acute a jurist as West- 
lake observed that private loans in a free market were purely commercial acts and did 
not imply “any intent by those persons as to the use to be made of the money by the 
governments assisted.” International Law, II, 317-318, 
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Convention evaded the issue, merely declaring that a national of a neutral 
state should not lose his neutral character in consequence of furnishinp; sup- 
plies or making loans to one of the belligerents.®'* Upon the outbreak of the 
first World War the United States Department of State announced that loans 
by American bankers to belligerents were “inconsistent with the true spirit of 
neutrality,” and in January, 1915, it was stated that there was a “clearly 
defined difference between a war loan and the purchase of arms and ammuni- 
tion. The policy of disapproving of war loans affects all governments alike, so 
that the disapproval is not an unneutral act.” ®® The logic of the argument 
was open to question ; but in any case no attempt was made to prevent loans, 
and they were later made in large amounts in the form of credits for the 
purchase of supplies. 

In anticipation of a possible war in Europe the United Stales Congress, 
by act of February 29, 1936, made it unlawful, with certain exceptions, for 
any person in the United States “to purchase, sell or exchange bonds, securi- 
ties or other obligations of the government of any belligerent country” issued 
after the date of the proclamation of a state of war, or to “make any loan or 
extend any credit to any such government” or person acting on its behalf.®® 
This was understood to be in excess of the obligations of neutrality and was 
intended to put restraints upon bankers who, in order to protect their loans, 
might lure the country into war. The provisions were carried over into the 
act of November 4, 1939, which controlled the conduct of American citizens 
until the entrance of the United States into the war.®^ 

Far more controversial was the question whether the neutral state must 
prevent the sale of munitions of war by its citizens to the belligerents."^ 
Here all the logic of the case, looking at it in the light of modern conditions, 
would seem to favor prohibition. But in the closing years of the eighteenth 
century, when the rules of neutrality began to take definite shape, the neutral 
state saw no reason to restrict the ordinary commercial relations of its citizens 
with the belligerents, and industry was not so far developed as to ma ke a 
contribution of decisive importance to the war. In reply to protests from both 
Great Britain and France in 1793 ) Secretary of State Jefferson made a reply 
which became classic; “We have answered that our citizens have always been 
free to make, vend, and export arms; that it is the constant occupation and 
livelihood of some of them. To suppress their callings, the only means, per- 
haps, of their subsistence, because a war exists in foreign and distant coun- 
Aitide i8, a. 

While Booh, II, 61; Hackworth, Digest, VII, 658; Savage, Policy oj the United 
States, II, sss 

““For the text of the^act, see Deak and Jessup, A Collection of Neutrality Laws, II, 
nos i Journal, Vol. 30 (1936), log. 

“7 To make assurance doubly sure, it was made unlawful “to solicit or receive any 
contribution for or on behalf of any government" named in the president’s proclamation 
of neutrality. Compare with these provisions Resolution VII of the Meeting of Foreign 
Ministers at Panama by which it was declared that the American republics did not consider 
contrary to neutrality the granting of credits to belligerents for the purchase of foodstuffs 
and clothing intended for the civilian populations. 

®“ See C N Gregory, “Neutrality and the Sale of Arms,” Am. Journal, Vol. 10 (iqi 6 ) , 
543 . 
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tries, in which we have no concern, would scarcely be expected. Tt would be 
hard in principle and impossible in practice. The law of nations, therefore, 
respecting the rights of those at peace, has not required from them such an 
internal derangement in their occupations. It is satisfied with the external 
penalty pronounced in the President’s proclamation, that of confiscation of 
such portion of these arms as shall fall into the hands of any of the belligerent 
Powers on their way to the ports of their enemies.” At the meeting of the 
Hague Conference of 1907 the customary rule was adopted, without taking 
into account the changed conditions. The Fifth and tlie Thirteenth Conven- 
tions both laid down the general rule that “a neutral Power is not called 
upon to prevent the export or transport, on behalf of one or other of the 
belligerents, of arms, munitions of war, or, in general, of anything which can 
be of use to an army or a fleet.” 

During the first World War the situation was presented in which one of 
the belligerent groups drew heavily upon the United States for its military 
supplies while the other was, by reason of the superior navy of the enemy, 
almost entirely cut off from them. Moreover, the trade in arms was main- 
tained not only by the munition factories already in existence at the time the 
war broke out but by numerous other factories built or reconstructed to meet 
the unprecedented demand.” Under these circumstances the German Govern- 
ment pointed out, on April 4, 1915, that, if it was the will of the American 
people that there should be “a true neutrality,” the United States would find 
means of preventing this “one-sided supply” or at least of making use of it 
to force Great Britain to desist from interfering with the legitimate neutral 
trade with Germany.'’^ A similar protest was entered by the Austro-Hungarian 
Government on June 29, 1915, which pointed out that the arms industry had 
“soared to unimagined heights” and that the Thirteenth Hague Convention 
contemplated a change in existing law to meet new conditions.''® 

While a number of proposals for an embargo on arms were made in Con- 
gress, the Department of State of the United States took the position that it 
would not recognize an obligation to change or modify the rules of interna- 
tional usage to meet the special conditions which deprived the Central Powers 
of access to the American markets. Moreover, the United States was opposed 
in principle to the prohibition of the trade in arms and munitions between 
belligerents and neutrals on the ground that such prohibition would put at a 
disadvantage the state which, from pacific motives, had neglected to obtain 
adequate supplies in advance of an attack upon it.” 

The experience of the first World War convinced American public opinion 
that there was an intimate connection between the making of loans and the 
sale of munitions of war by citizens of a neutral state and the policy of the 

Am. State Papers, For, Ret, 1 , 147; Moore, Digest, 'VII, gsS- 

Art. 7, Fifth Convention; Art. 7, Thirteenth Convention. 

This was clearly not the situation which Jefferson had in mind in 1793. 

Am. White Book, I, 73. For the reply of the United States, see Savage, op. cit., II, 297. 

Am. White Book, II, 193; Savage, op. cit., II, 347. 

Note of August 12, rgrs. Am. White Book, II, 194; Savage, op. cit., II, 368. 
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government toward the belligerents. The bankers and the munitions makers 
were said to have been responsible for the propaganda which led the United 
States to enter the war in 1917. That must not happen again.’'® The result 
was that in the presence of the impending attack of Italy upon Ethiopia 
Congress passed a joint resolution, approved August 31, 193S, providing that 
upon the outbreak or during the progress of a war between foreign states tlic 
President should proclaim the fact and it should thereafter be “unlawful to 
export arms, ammunition or implements of war” from any place in the United 
States to any port of the belligerent states or to any neutral port for trans- 
shipment to a belligerent country.'® The prohibition was carried over into the 
act of May i, 1937.'” By the same act of 1937 it was further provided that 
“certain articles or materials in addition to arms, ammunition, and imple- 
ments of war” might not be transshipped from the United States to any 
belligerent state in an American vessel, or in a vessel of any other state “until 
all right, title and interest” in the articles or materials should be transferred 
to some foreign government or other non-American purchaser. By this “cash 
and carry” plan would be eliminated all possibility of personal interest on 
the part of American citizens in the losses that might. result from the destruc- 
tion of merchant ships by one or other of the belligerents.’'® 

After the outbreak of the war a new neutrality act was passed on Novem- 
ber 4, 1939, lifting the embargo on arms and munitions of war, but continuing 
the “cash and carry” plan of the law of 1937. The preamble of the act called 
attention to the fact that the United States, desiring to preserve its neutrality 
and to avoid entanglement in foreign wars, “voluntarily” imposed upon its 
nationals the restrictions set forth in the act, but that in so doing it waived 
“none of its own rights or privileges, or those of any of its nationals, under 
international law.” 

73 Much of the literature of the propaganda against the sale of arms and munitions of 
war to belligerents was highly sensational. See Engelbrecbt and Hanighcn, Merchants of 
Death; A Study of the International Armament Industry; Scldes, Iron, Blood and Profits; 
An Exposure of the World Wide Munitions Racket; Herring, And So To War; Tansill, 
America Goes to War. 

'“Section i. For the text of the act, see Deak and Jessup, A Collection of Neutrality 
Laws, II, 1100; Am. Journal, Vol. 30 (1936), Supp. 58. 

77 Section 1, a. For the text, see Am. Journal, Vol. 31 (1937), Supp. 147. 

7 “ The provisions of the successive neutrality laws appear to have taken into account 
everything that might lead the American people to go to war except one thing, their in- 
stinctive sense of the danger latent in the possible victory of a state whose fanatical nation- 
alism might lead it to challenge the United States after it had defeated its more immediate 
enemies. See Fenwick, Am. Neutrality; Trial and Ftdlure, Introduction. 

7 “ For the text of the act, see Am. Journal, Vol. 34 {1940), Supp. 44. For comment upon 
the inconsistencies of the situation, see Q. Wright, "Rights and Duties under International 
Law as Affected by the United States Neutrality Act and the Resolutions of Panama,” 
ibid., Vol. 34 {1940), 238. 
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The Termination of War 

Many of the special problems raised by the termination of war have already 
been treated in connection with the substantive law "of peace. In so far, how- 
ever, as they present special aspects when considered in connection with the 
termination of war, it has been found convenient to assign them separate 
treatment under that head. Other problems are new, representing what might 
be called the transition from war to peace in cases where the disruptive effects 
of war have been particularly significant.^ 

In the long history of international relations in which the use of force by 
one state against another has played so prominent a part, war has terminated 
in a wide variety of ways. Conquering armies swept over the territory of 
neighboring states and at times annihilated them as separate corporate groups. 
At other times the conquered country was left in some degree intact, but was 
brought under subjection.* Again, at other Limes the conqueror did no more 
than overcome the armies of his opponent, imposed penalties, and then left 
it in possession of its independence and territorial integrity. One thing was 
clear in all cases: the conquered state had no appeal against the terms im- 
posed upon it by the conqueror. Christian principles succeeded in mitigating 
at times the rigor of the terms imposed by the conqueror; " and modern 
international law clearly recognized that there must be a relation between the 
offense which caused the war and the penalty imposed.* But in each case the 
will of the conqueror determined the size of the reparations bill. The interna- 
tional community was not consulted. If, as in Napoleon’s case, the conqueror 
went too far in his demands he might arouse the fear of other members of the 
community. But this brought into play considerations of a political character 
which could not be formulated into*rules of law. 


On the general subject of the termination of war, see Phillipson, Termination of War 
and Treaties of Peace; Hyde, International Law, HI, §§ 904-923. 

2 Such was the practice, in general, of Ancient Rome. See Phillipson, International Law 
of Ancient Greece and Rome, Vol. 11, Chap. XXIV 1 McMahon, Conquest and Modem 
Internalioual Law, Chap. II. Compare the citations in Grotius, De jure belli ac pads, Book 
III, Chap. XV, § XII. But at times Rome found it necessary to annihilate: Cartago delenda 
est. 

3 The concept of a “just war,” as set forth by the doctors of the Church, carried with it 
the Implication that the terms of peace were to bear a relation to the offense which justi- 
fied the war. See Regout, La doctrine de la guerre juste, 266 ff. Suarez: “In order that war 
may be justly waged, certain conditions are to be observed, and these may be brought under 
three heads. First, it must be waged by a legitimate power. Secondly, its cause must be 
just and right. Thirdly, just methods should be used, that is equity in the beginning of war, 
in the prosecution of it and in victory.” De legibus, XII, Sec. I, 7. 

* Vattel well describes the best thought of the eighteenth century: “A treaty of peace 

can be nothing more than a compromise The only recourse is to compromise the daims 

and grievances on both sides, and to put an end to all differences by as fair an agrnement 
as can he reached.” Droit des Gens, Eng. trans.. Book IV, § 18. 
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Subjugation was the term generally used to describe the conquest of one 
belligerent by another, followed by the formal annexation of the territory of 
the defeated state and the extinction of its sovereignty and international 
personality/’ Few wars of modern times have terminated in that manner. 
While tlie Two Sicilies and other Italian states were subjugated by Sardinia 
in i 8 s 9 and the Papal States in 1870, all of the subjugated states became 
part of a new kingdom of their own nationality; “ and while Great Britain 
annexed the South African Republic and the Orange Free State in 1900, it 
was only to give them dominion status in the British Empire, with a greater 
degree of actual political power than they possessed before.'' When, however, 
in 1936, Abyssinia was conquered by Italy, a royal decree proclaimed that: 
“The territories and peoples that belonged to the Empire of Ethiopia are 
placed under the full and entire sovereignty of the Kingdom of Italy. The 
title of Emperor of Ethiopia is assumed for himself and for his successors by 
the King of Italy.” ® Whether the incorporation of Austria into Germany in 
1938 and the dismemberment of the Czechoslovak Republic in 1939 should 
be described by the term “subjugation,” would appear to be a question of ap- 
plying old terms to new methods of conquest. The extinction of the sovereignty 
of Lithuania, Latvia, and Esthonia in 1940 came about under conditions of 
disguised coercion to which the term “subjugation” seems scarcely applicable. 

Prior to the nineteenth century wars occasionally terminated by a simple 
cessation of hostilities, without the conclusion of a formal treaty of peace. In 
such cases the date of the termination could not be accurately fixed but was 
roughly determinated by extraneous facts indicating the resumption of 
friendly relations. As late as 1867 the war between France and Mexico termi- 
nated without other formalities than the abandonment by France of its efforts 
to support Maximilian; " and the war between Spain and Chile in 1865-1868 
terminated by cessation of the efforts of Spain to enforce its demands.’-® 
In such cases the problems arising as to ownership of property, real or per- 
sonal, which had changed hands during the course of the war were generally 
settled by the application of the rule of uH possidetis, by which each bellig- 
erent was regarded as legally entitled to such property as was actually in its 


° Heffter, writing as late as 1866, was able to say: “According to the modern laws of 
war, the conquering state acquires sovereign and absolute power over the conquered state, 
but he has no right to dispose of the private rights of the conquered subjects or of their 
persons. Ordinarily the conquered territory is united to that of the conqueror. . . Droit 
Inlematioml Public, ed. 1866, p. 339. But his generalization was already out of date. The 
principle of the balance of power was at work to prevent excesses of aggression where 
principles of justice might have failed. 

® See Hayes, A Political and Social Hhtory of Modern Europe, II, 163, “The Political 
Unification of Italy.” 

’The annexation of the South African Republic on September i, 1900, was premature, 
but soon confirmed by occupation. The “Terms of Surrender” of the Boer armies in 1902 
were therefore not regarded by Great Britain as a treaty of peace. 

.^Documents on International Affairs, 1935, II, 472. Query, whether the resistance of 
Haile Selassie and the refusal of many states to recognize the conquest, not to mention the 
subseouent restoration of the indenendence of Abyssinia, did not make the case one of 
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possession at the time hostilities ceased." Third states were accordingly 
justified in maintaining relations with the former belligerents on that basis. 

Except in the unusual cases above-mentioned modern wars have generally 
terminated in formal treaties of peace. These, as a general rule, have been 
preceded by armistices providing for a temporary cessation of hostilities."* 
In turn, armistices were followed on a number of occasions by agreements 
known as “prel i minaries of peace,” which were tentative treaties laying down 
the broad lines upon which peace was to be reestablished and regulating the 
ad interim relations of the belligerents.^” These, preliminaries sometimes 
played the part of an armistice as well; and again, as between the Allies and 
Germany in 1918, what was an armistice in name might contain provisions 
which went much further than a mere suspension of hostilities and might be 
in fact a preliminary treaty. 

When hostilities ceased without either of the belligerents having such de- 
cided military advantage over the other as to be able to impose its will 
without resistance, the treaty of peace represented the best bargain which 
could be driven by the plenipotentiaries appointed by the parties to reach 
an agreement. Inasmuch as both sides generally desired to avoid a renewal 
of hostilities in such cases, it was a matter for the negotiators to agree upon 
a mutually satisfactory settlement. Of such character were the negotiations 
between the United States and British commissioners preceding tire signing 
of the Treaty of Ghent of December 24, 1814.“ Even when one of the bellig- 
erents had completely defeated the armed forces of the other belligerent, it 
was frequently found advisable to go through the forms of a negotiated peace. 
In most of the wars of the nineteenth century the victors recognized the 
necessity of treating the defeated party in such a manner as to make possible 
the resumption of friendly relations in the future.”' 

A treaty of peace may be described as “imposed” where the decisive victory 
of one of Jthe belligerents leads it to impose its will upon the other party 
without any pretense of bilateral negotiations. Such treaties have raised 
difficult legal as well as political problems,”' and the effects of the latest of 
them will be felt for some years to come. Hostilities during the first World 
War closed with the signing of the historic agreement of November ii, 1918, 
between the Allied Powers and Germany.”” This agreement, while designated 
as an “armistice” and conforming in its technical character to the pattern of 


The application of the rule of tiii possidetis in determining the status of teiritory and 
property at Uie close of hostilities must be distinguished from the same lule in cases of dis- 
puted title to teiritory. See above, pp. 35 s, 356. 

I’^Sce above, p. S79. 

ra A notable case was that of the preliminaries with which the Franco-Prussian War 
terminated, which weie formally signed at Versailles on February 26, 1871, to be followed 
by the definitive Treaty of Frankfort of May 10, 1871. 

”* See Semis, Diplomatic History of the United States, Chap. X. 

i''nie treatment of Austria after the Seven Weeks War of 1866 is, perhaps, the most 
conspicuous example of lenient terms imposed upon the defeated state. But in this case 
&ere was no devastation to be accounted for; and considerations of the balance of power 
mfiucnced the conqueror. 

See above, p. 440, and below, p. 663 

”” For the text of the armistice, see Am. Journal, Vol. 13 (1919), Supp. 80. 
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a general armistice, was in the substance of its terms a capitulation.'-® It 
called for the cessation of hostilities during a specified period of thirty-six 
days, with option of extension; and provision was made for its denunciation 
in case of non-execution, giving the injured party the right to renew hostili- 
ties. The correspondence preceding the agi'eement stipulated that the treaty 
of peace which was to follow the armistice should be concluded upon certain 
definite principles known as the “fourteen points,” with the omission of one 
point to which the Allied Powers took exception. But the agreement contained 
military conditions which made it practically impossible for Germany to renew 
hostilities, whatever might be the final terms of peace with which it might be 
presented. Germany was required, among other things, to evacuate occupied 
territory, to surrender specified war material, to repatriate, without reciprocity, 
prisoners of war, and to acluiowledge the obligation of making reparation for 
damage done. On the side of the Aliied and Associated Powers, the armistice 
permitted the occupation of designated German territory of strategic impor- 
tance as a guarantee of the fulfilment of the terms of the armistice, as well as 
the continued blockade of Germany by land and sea. Similar in character 
were the provisions of the armistice between the Allied and Associated Powers 
and Austria-Hungary, November 3, 1918.'® In both cases the agreements 
amounted in fact to a surrender upon terms. 

In the negotiations attending the treaties of peace of 1919 the defeated 
powers took no part. Their plenipotentiaries were presented with definitive 
documents, and there was no alternative for them but to sign and accept the 
terms imposed.®" In this connection, however, an important question of inter- 
national law arose, whether the terms of the Treaty of Versailles exceeded in 
severity the terms of the preliminary agreement or “armistice,” which stipu- 
lated that the treaty of peace should conform to President Wilson’s “Fourteen 
Points,” with the exception of the point relating to the “freedom of the seas,” 
which had been specifically excluded from the list. The vagueness of some 
of the phrases used in the various points would have made it difficult to arrive 
at a legal decision of this question, even if the Allied Powers had been will- 
ing to submit the issue to an impartial tribunal.®'' 

There were no technical armistices at the close of the hostilities of the 
second World War. In all cases the defeated armies surrendered uncondi- 
tionally.®® The treaties which brought the war to a legal end were thereupon 
imposed upon the defeated powers, not negotiated with them. The defeated 
powers were, however, with the exception of Germany, given an opportunity 
to plead their cause. On their part the Big Four powers undertook to make 

1* See above, p. jSo. 

IB For the text, see ibid., 97. 

In this connection see G. A. Finch, “The Peace Negotiations with Germany,” Am. 
Journal, Vol. 13 (1919), S36. 

For the question as to whether the terms of the Treaty of Veisailles weie consistent 
with the terms of the armistice of November ir, see L. Rogers, “The Relation of the Armis- 
tice and the Treaty of Versailles,” Proceedings, Am. Soc. Int. Law, 1923, pp. 90-96. 

22 For the surrender of Italy, Documents on Am. Foreign Relations, VI, 169. For the 
surrender of Germany, Am. Journal, Vol. 39 (1945), Supp., 169 ff.; and of Japan, Dept, 
of State Bulletin, Vol. XIII, 205, 255. 
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the final decisions, although the other states at war with the Axis Powers 
were permitfed to make recommendations at the Paris Conference with re- 
spect to the treaties with the so-called satellite powers. The treaties with 
these latter powers were signed in Paris on February lo, 1947. The treaties 
with Germany, Austria and Japan were still under discussion by the Big 
Four powers two years after hostilities ceased. 

Are treaties of peace, imposed upon the defeated belligerent at the close of 
a war, to be regarded as coming within the rule of good faith applicable to 
other treaties? The question has been discussed above in connection with the 
law of international treaties in general, and it is only necessary to observe 
here that it is probable that the treaties of 1947 are not likely to be considered 
as more than temporary agreements binding, not so much under the rule 
of good faith, as under the necessity of the situation. At what point the pro- 
visions of the treaties may come to be accepted as a basis upon which the 
defeated powers will be prepared to maintain permanent relations with other 
states is a political rather than a legal question. It may be that the admission 
of the defeated states to the United Nations will mark the beginning of an 
international obligation to accept the status quo as giving rise to legal obliga- 
tions.*'"’ Good faith may be expected to come into effect when the substantial 
justice of the treaties is generally recognized, and when such amendments 
have been made as equity may demand when the treaties are seen in better 
perspective. 

In older days, when wars dragged on at times indefinitely and when the 
negotiation of treaties of peace was more difficult, a number of rules developed 
with respect lo the legal effects of the termination of war where there was no 
formal treaty of peace or where the treaty of peace failed to make provision for 
the matter. Among these was the jus postliminii. The rule had its origin in 
Ancient Rome, and it operated lo restore to their former status both persons 
who, after being held in captivity by a foreign state, crossed the boundary 
(limcn) and came within Roman territory, as well as property held by the 
enemy and brought back within the boundaries of the empire.*" Grotius relied 
upon it to explain how persons and property, reconquered from the enemy or 
surrendered by the treaty of peace, regained their former legal status. “Post- 
liminy, therefore, is a right which arises from a return to the threshold, that 
is, to the public boundaries.” The abolition of slavery in more modern 
times left the application of the rule to territory and to movable property. At 
the same time the doctrine was extended to cover not only the revival of 

Dept, of State Bulletin, XYI, 1076, where summaries of the treaties with the satellite 
states are given. 

** See above, p. 440. 

The Charter of the United Nations makes no provision for admission to membership 
on special conditions; and the principle of the sovereign equality of the members would 
seem to preclude discrimination. Possibly Article 107, dealing with former enemy states, 
might cover the exception. 

See Phillipson, International Law of Ancient Greece and Rome, 11 , 266. 

Grotius devotes an entire chapter to the subject, examining with his usual learning 
the origin of the term postliminium and discussing its manifold applications in his time. 
De jure beUi ac pacts, Book III, Chap. EX. 



THE TERMINATION OF WAR 665 

rights of territorial sovereignty, but the revival of the laws of the original 
sovereign.®® 

Strictly speaking jus postliminii operated only in time of war. Its connec- 
tion with the termination of war was due to uncertainties as to the time of 
termination. Once the war was definitely at an end the rule of nti possidetis 
came into effect, in accordance with which each belligerent was regarded as 
legally entitled to such property as was actually in its possession at the time 
hostilities ceased.®® The rule applied both to conquered territory and to mov- 
able property which had changed hands during the course of the war, in cases 
where there was no treaty of peace or where the treaty of peace failed to 
make provision for the disposition of the territory or personal property. The 
rule lost most if not all of its meaning when treaties of peace became highly 
elaborate documents going into every detail of the relations between the 
former enemies.®® 

With the conclusion of the treaty of peace friendly relations between the 
belligerents were restored.®^ Diplomatic relations were renewed, and com- 
merce and intercourse took place upon the basis of the provisions laid down 
in the treaty.®® Nationals of the former enemy states, domiciled in the terri- 
tory of the other belligerent, were relieved of any legal disabilities to which 
they might have been subject and regained the normal status of resident 
aliens.®® Prisoners of war were released from captivity, subject, however, to 
such conditions as the captor might fix in order to prevent the indirect effects 
which their release might have upon the restoration of peace.®* The Geneva 
Convention of 1929 made provision that: “...the repatriation of prisoners 
shall be effected as soon as possible after the conclusion of peace.” ®® Follow- 
ing the second World War, however, the military occupation of Germany 

This aspect of the problem is discussed by Vattel, with whom, as with Grolius, the 
subject merits a separate chapter. Droit des gens, Book III, Chap. XIV. 

Wheaton lays emphasis upon the subordination of the rule of posUiminium, “which 
belongs exclusively to a state of war,” to the rule of uli possidetis which is “the basis of 
every treaty of peace, unless the contrary be expressed. . . . The treaty of peace leaves every- 
thing in the state in which it found it, unless there be some express stipulation to the con- 
trary. The existing state of possession is maintained, except so far as altered by the terms 
of die treaty.” Elements of International Law, 3rd ed. (by the author), p. 372. 

so xhe Treaty of Versailles of igig ran to 440 articles. The treaties of ig47 are, however, 
much shoiter. 

SI Like other treaties, a treaty of peace comes to effect upon its ralilication by the parlies 
when there is no specification to the contrary. Acts done between the actual conclusion of 
hostilities and the ratification of the treaty wfll be judged accordingly. See Advisory Opinion 
of the Permanent Court of International Justice on the German Settlers in Poland, reject- 
ing the Polish contention that leases made by Germany after the Armistice in territories 
subsequently ceded to Poland were invalid. Also, the judgment of the Court on German 
Interests in Polish Upper Silesia. For a discussion of certain legal problems arising between 
the Armistice of November 11, igiS, and the ratification of the Treaty of Berlin between 
the United States and Germany two years later, see Hackworth, Digest, VI, 428 ff. 

®® For the question of the revival of treaties merely suspended during the war, see below, 
pp. 674 ff. 

®® Sec above, pp. 602 ff. 

®® The United States Rules of Land Warfare, igi4. Article gg, mention as a reason for 
delay in the repatriation called for by the Hague Regulations, Article 20, “Obvious risk 
to captor State in restoring to the vanquished power troops of which it has been deprived.” 
The Rules of tg40. Article 161, merely call upon the belligerents to come to an agreement 
in respect to the repatriation of prisoners as soon as possible. 

Article 7 S. 
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made it impossible to release large numbers of prisoners hold by the three 
principal Allied Powers; and in some cases they were made to work upon 
various projects in connection with the reconstruction of devastated areas and 
other national emergencies.''® 

The payment of indemnities to the victor by the vanquished has a long 
historical tradition. Vae victis, said the barbarian Brennus, as he threw his 
sword into the scales that weighed out the thousand pounds of gold exacted 
of Rome as the cost of defeat. Rarely was there any relation between the sum 
fixed as indemnity and the losses resulting from the conflict. But with the 
close of the first World War the reparations bill imposed upon Germany was 
definitely related to such losses.®’ By Article 231 of the Treaty of Versailles 
the Allied and Associated Governments affirmed and Germany accepted “the 
responsibility of Germany and her allies for causing all the loss and damage 
to which the Allied and Associated Governments and their nationals have 
been subjected as a consequence of the war imposed upon them by the aggres- 
sion of Germany and her allies.” By Article 232 it was recognized that the 
resources of Germany were not adequate to make “complete reparation for all 
such loss and damage,” but that Germany would make compensation “for all 
damage done to the civilian population of the Allied and Associated Powers 
and to their property ... by such aggression by land, by sea and from the 
ait,” and in general all damage as defined in an Annex attached to the articles. 

In pursuance of the terms of the treaty an inter-Allied commission, known 
as the “Reparation Commission” was created with the object of determining 
the amount of compensation payable under the terms of the treaty and of 
supervising the payment. The reparations originally fixed were successively 
scaled down and in 1932 they disappeared altogether.®® 

As has been observed above, there were no specific rules of international 
law governing the terms of peace that might be imposed upon a state which 
had been defeated in war. The general principles of equity and justice which, 
however indefinite their content, have always been regarded as forming part 
of the body of international law, prescribed, indeed, that the punishment that 
might be inflicted upon the defeated state should not exceed the measure of 
the offense committed.*” But this was a difficult matter to estimate. At the 
same time political considerations always entered into the question, looking 
to the future relations between the victor and the vanquished. At the close of 
the first World War the Allied and Associated Powers imposed upon Germany 


** Doubtless the lack of food and housing in Germany due to the devastated areas con- 
tributed to the decision not to repatriate prisoners immediately. 

*’ The literature on the subject of the reparations imposed upon Germany is extensive. 
See, in particular, Baruch, The Making of the Reparation and Economic Sections of the 
Treaty; Wheeler-Bennett, The Wreck of Reparations; Schacht, The End of Reparations; 
Burnett, Reparation at the Paris Peace Conference. 

®®On July g, 1932, an Agreement concerning German Reparations was signed at Lau- 
sanne, which “put an end" to reparations. Hudson, Int. Legislation, VI, 73. While the agree- 
ment was not ratified, the efiect of the agreement was to bring the discussion of reparations 
to an end. 

** See above, p. 541. Grotlus and Vattel both insisted that the penalties imposed upon 
the defeated state should not be such as prevent the restoration of friendly relations. 
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terms hitherto without precedent, but believed to be justified by the mag- 
nitude of the struggle,'*" In addition to reparations and territorial adjust- 
ments, the armies of the victorious powers were to occupy the Rhineland for 
a period of fifteen years, with the object of assuring the fulfilment of the pro- 
visions of the treaty. At the same time the Rhineland was demilitarized. But 
these provisions, while of unique severity, did not involve any effort on the 
part of the victors to change the internal organization of the defeated state. 
Once Germany had met President Wilson’s condition of setting up a govern- 
ment with which a reliable peace could be made,*^ no further steps were taken 
to prevent a recurrence of the internal political conditions in that country 
believed to be responsible for the war. 

At the close of the second World War it was not believed to be sufficient 
merely to disarm the aggressors and to take measures to prevent their rearma- 
ment in the future. It was thought necessary to eliminate, if possible, the 
false ideologies which had been in large part responsible for the war. Theories 
of master races, of a hereditary claim to rule inferior peoples, of an inherent 
right to expand at the expense of other countries must, it was held, be 
eradicated in order to ensure that the aggressors would not repeat in the 
future their acts of aggression.^® Hence the victors undertook to reorganize 
the governments of Germany and Japan, to prohibit persons from holding 
office who had been prominently associated with the previous regime, and to 
control the press, the radio, and in part the educational system of the country 
so as to change the mental outlook of the people.'*® For all this tliere was no 
precedent in international law. Its justification lay in the broad principle of 
self-defense. “ The measures taken wete political rather than legal, and they 
had the effect of creating a special international status for the two states, of 
a character hitherto unknown to international law. 

The practical effect of the restrictions imposed upon Germany and Japan 
by the peace treaties was to put them as it were “on probation.” For the time 

‘“For the text of the Treaty of Versailles, see Am. Journal, Vol. 13 (1919), Supp. 151. 

For the demands made by President Wilson as a condition of signing a peace, see 
Semis, Diplomatic History, Chap. XXXIII. 

‘“For the declaration concerning fascism in Italy, see Dept of State Btdletm, Vol. IX, 
309. For the statement made at Yalta with respect to Germany, see ibid,, Vol. XII, 213; 
and for the Potsdam Declaration, ibid., Vol. XIII, 153, Am. Journal, Vol. 39 (194s), Supp., 
24s, where it was said: “The purpose of this agreement is to cany out the Crimea Declara- 
tion on Germany. German militarism and Nazism will be extirpated and the Allies will 
lake in agieement together, now and in the future, the other measures necessary to assure 
that Gcimany never again will threaten her neighbors or the peace of the world.” Foi the 
case of Japan, see the Potsdam “Proclamation Defining Terms for Japanese Surrender," 
Buttetin, Vol. XIII, 137. 

The peace treaty with Italy, Art. 17, pledges Italy not to permit the resurgence on Italian 
territory of Fascist organizations “whose purpose it is to deprive the people of their demo- 
cratic rights.” A similar pledge was exacted of the satellite states to dissolve all organiza- 
tions of a Fascist type, and not to permit in the future “the existence and activities of 
organizations of the nature which have as their aim denial to the people of their demociatic 
rights,” in which, however, communist activities were apparently not included. 

For a preliminary description of the scope of these activities, see Bulletin, Vol. XIII, 
841 ; Vol. XIV, 767 ; and see also the reports of the United States Educational Missions to 
Japan and Germany, Dept, of State Publications Nos. 2579, 2664. 

According to the standards of Grotius and Vattel the complete elimination of Ger- 
many as a sovereign state would have been in order. 
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lidiifi; tlicir sovereignty remained in abeyance. Whether the restrictions upon 
their intlepenclcnce might be removed at the time of their admission into the 
organization of the United Nations was a question left for future decision. 

Prior to the first World War it was the custom for belligerents to insert in 
their treaties of peace an amnesty clause creating an immunity in relation to 
each belligerent for all persons who had committed wrongful acts on behalf 
of or in the service of the other belligerent during the course of the war. Even 
in the absence of treaty stipulation, an amnesty was one of the legal effects 
of the termination of war.*® The immunity granted, did not, however, extend 
to civil suit or criminal prosecution in respect to matters not connected with 
the war. 

By the treaty of Versailles a striking excepti on to the customary law was 
made in the clauses providing for the trial and punishment of the German 
Kaiser and of individual members of the German armed forces.*’ In the case 
of the Kaiser, the treaty provided that he should be tried “lor a supreme 
offense against international morality and the sanctity of treaties.”*® The 
offense was thus not one cognizable in accordance with the existing law. A 
special tribunal, appointed by the five leading powers, was to be constituted 
to try the accused and was to be guided in its decision “by the highest mo- 
tives of international policy.” 

In the case of other offenders, the measures provided for were legal rather 
than political. The German Government recognized the- right of the Allied and 
Associated Powers “to bring before military tribunals persons accused of 
having committed acts in violation of the laws and customs of war.” Such 
persons were, if found guilty, to be sentenced to punishments laid down by 
law. In order to make possible these trials, the German Government on its 
part agreed to hand over to the Allied and Associated Powers all persons 
accused of the acts in question. In addition the German Government agreed 
to furnish the documents and information “necessary to insure the full knowl- 
edge of the incriminating acts, the discovery of the offenders and the just 
appreciation of responsibility.” 

In both cases, however, the proposed trials had to be abandoned. On the 
one hand, the Dutch Government refused to accede to the request for the 
surrender of the ex-Kaiser, who had already been granted asylum in that 
country. “ On the other hand, the practical difficulties involved in the demand 
for the surrender of designated members of the German armed forces, together 


*“ For a discussion of tlie legal aspects of the post-war occupation of Germany, see 
H. Kelsen, Am. Journd, Vol. 39 (194s), S18. 

On the subject of amnesty, see PhilUpson, Termination of War, pp. 2146. Compare 
Article 11, Final Act of the Congress of Vienna: “II y aura amnistie pleine, ginitale et 
particulUre, en* faveur de tous les individus de quelque rang, sexe ou condition, qu’ils 
puissent 8tre.’’ 

Treaty of Versailles, Part VII, Penalties. 

*e Article 327. 

Ibid. For an interpretation of the legal basis upon which the Kaiser was to be tried, 
see J. W. Garner, Am. Journal, Vol. 14 (rgao), 70. 

'“Article 238. 

Articles 328, 230. 

See above, p. 337. 
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with the obvious legal difficulty that many of the accused persons had acted in 
obedience to higher authority, and the general ex post facto character of the 
provisions of the treaty, led the AlflS&. and Associated Powers to yield sub- 
sequently to the German request that the accused persons be tried by German 
judicial tribunals.*® 

While the actual results of the trial of military offenders were negligible, 
the principle was established that persons guilty of offenses against the laws 
of war might be brought to trial at the close of the war. The termination of 
war, therefore, did nut automatically result in a general amnesty. On the 
other hand, in view of the fact that the delegates of two of the five leading 
powers refused to admit the criminal character of the act of the head of the 
defeated state in bringing on the war itself, it can not be said that the attempt 
to try the Kaiser constituted a new principle of responsibility in that re- 
spect."* At the Washington Conference on the Limitation of Armaments 
provision was made in the Treaty relating to the Use of Submarines and 
Noxious Gases in Warfare that any person who in the service of any state 
should violate any of the rules laid down, “whether or not such person is 
under orders of a governmental superior,” should be deemed to have violated 
the laws of war and be liable to trial “as if for an act of piracy” and might be 
brought to trial before the civil or military authorities of any power within 
the jurisdiction of which he might be found.*® While the new rule was limited 
to the special offenses set forth in the treaty, it contained the important prin- 
ciple that a person who violated its provisions would not be able to excuse 
himself on ground of respondeat superior.*'^ 

At the Tripartite Conference at Moscow in 1943, the three powers, pro- The i 

l^OSCOW 

claiming that they were speaking in the name of the then thirty-two United pecinintf 
Nations, declared their intention to demand that those German officers and ! 

men and members of the Nazi party guilty of atrocities should be sent back 
to the countries in which their crimes were committed in order that they 
might be judged and punished according to the laws of those countries. The 
declaration further announced that in the case of those “major criminals” 
whose offenses had no particular geographical location, punishment would be 
inflicted by the joint decision of the governments of the Allies.*^ 

On August 8, 1945 , an agreement was reached in London between the 

Allied Note, May 7, 1920. See Am. Journal, Vol. 16 (1922), Supp. 195. 

See United States and Japanese leservalions to the Report of the Commission on 
Responsibilities, Am. Jotirnal, Vol. 14 (1920), 127, iji. 

"" Article 3. For the text of the treaty, see Hudson, Int. Legislation, 11 , 794; Buell, The 
Washington Conference, 220. 

““ The piinciplc would have been a difhcult one to apply if the Washington Treaty had 
ever been ratified, for it would have meant a choice for the submarine officer of execution 
by the enemy as a pirate or execution by his own forces for disobedience to military ordeis. 

Only in the case of orders contrary to the principles of humanity could the officer be ex- 
pected to disobey orders. In the case of The Llandovery Castle the German Supreme Court 
held, in the Leipsic Trials, that the defense of superior orders could not justify an act 
which was manifestly and indisputably contrary to international law, such as the killing 
of unarmed enemies or of shipwrecked persons taking refuge in life-boats. Annual Digest, 

1923-1924, Case No. 235. 

Foi the text of the Moscow Declaration on German atiocities, see Dent, of State 
Bulletin, Vol, IX, 310. , i omte 


New rules 
of icspon- 
sibility ; 



670 INTERNATIONA!, I,AW 

United States, I'rance, Great Britain, and the S<iviot Union makinp; definite 
provision for the establishment of an Ir itcrn ati onal Military "rrilninal for the 
trial of war criminals whose offenses liad no paiiiciilar geographical location."" 
Annexed to the agreement was a “ Chart er,” defining the c onsllU Uion. juris- 
diction and funct ions of the tribu nal and the crimes for which the defendants 
riiigSt be held individually responsible."® Provision was made that at the 
trial of an individual member of an organization the Tribunal might also 
declare that the organization itself was a criminal organization."® Twenty-two 
major war criminals were indicted; and on November 20 the trial began. The 
trial lasted 216 days and the Tribunal held 403 open sessions. The hearing 
of evidence and the speeches of counsel for the accused ended on August 31, 
1946.°’- Judgment was given on October i, 1946. Twel ve of the major war 
criminals were sentenced to death, and others to terms of imprisonment. Three 
of the defendants were acquitted. The Soviet member of the Tribunal dis- 
sented in respect of these acquittals and other parts of the conclusion.®® 

The crimes for which the defendants were indicted were listed in the 
Charter as (a) crimes against peace; (6) ‘war crimes; and (c)‘crimes against 
humanity.*® The indictment for “crimes against peace” was an innovation in 
international law; and it included the “planning, preparation, initiation, or 
wagi ng of a wa r of aggression, or a war in violation of international treaties, 
agreements or assurances, or participation in a common plan or conspiracy tor 
the accomplishment of any of the foregoing.” The term “war crimes” included 
violations of the traditional laws or customs of war, a number of which were 
specifically mentioned. The term “crimes against humanity” included in- 
humane acts which were “committed in execution of, or in connection with 
the aggressive war,” although they might not be war crimes in the strict 
sense.** Participation in the common plan or conspiracy to commit any of 
the foregoing crimes formed a separate count in the indictment. 


See Dept, of State Bulletin^ Vol. XUE, 333. Nineteen other states adhered to the 
agreement, without however being represented upon the Tribunal. 

Ibid., 323. 'While the Charter determined its jurisdiction, the Tribunal felt called upon 
to justify certain provisions of the Charter which it recognized might not be regarded by 
public opinion as in accord with law without further explanation. 

0 ° Article g. These organizations included the Reich Cabinet, the Leadership Corps of 
.the Nazi Party, the “SS” and the “SD” (Scbutzstaffeln and Sicherheitsdienst), the "Ges- 
tapo” (Geheime Staatspolizei) , the "S A” (Sturmabteilungen) , and the General Staff and 
High Command of the German Armed Forces, — all of which were made defendants in the 
indretment. 

The text of the indictment and the opening statement by the Chief of Counsel for the 
United States may be found in The Case against the Nazi War Criminals, in, 3. For the 
closing address of Mr. Jackson and for his bnal report to the president, see Dept, of 
State Bulletin, 'Vol. XV, 364, ^71. 

*2 For the opinion and judgment of the Tribunal, see Nazi Conspiiacy and Aggression, 
Government Printing Office, 1947; Am. Journal, Vol. 41 (1947), 172. 

** Article 6. 

s4 xhe distinction made by the Tribunal between war crimes and crimes against human- 
ity U confusing, Under the head of mimes against humanity it was possible to include crimes 
against German nationals or denationalized persons, such as Jews, which it would not have 
been possible to include technically under "war ciimes." The Tribunal excluded crimes 
against humanity committed before 1939 as not being within its jurisdiction. In the sense 
used by the Tribunal and the prosecution, crimes against humanity weie given a wider 
scope than the customary rules of international law justified. 
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The Tribunal justified at length the indictment of the defendants for 
crimes against peace, the planning and waging of a war of aggression."® 
Chief reliance was placed upon the Kellogg-Brian d Pact, by which the con- 
tracting parties condemned recourse to war arid renounced it as an instrument 
of national policy, thus making war an illegal acl.““ The argument that there 
could be no punishment of crime without a preexisting law, nulla poena sine 
lege, was dismissed as inapplicable to the existing facts, since there could be 
no doubt that the defendants knew they were acting in defiance of interna- 
tional law.®^ The argument that international law deals only with the acts of 
sovereign states and not with acts of individuals was rejected as contrary to 
established practice in the case of criminal acts."® The argument that the 
defendants were acting in pursuance of higher orders and that they might 
plead respondeat superior was held inapplicable in the case of acts condemned 
as criminal by international law, although that fact might be taken into 
account in mitigation of the punishment.®” In respect of the common plan or 
conspiracy to bring about a war of aggression, the first count in the indict- 
ment, the Tribunal applied the principles of municipal criminal law. While 
the indictment applied the conspiracy charge to all of the offenses set forth 
in the Charter, the Tribunal limited it to the crime of aggressive war, holding 
in this connection that the conspiracy “must not be too far removed from 
the time of decision and of action” and that it must be in connection with 
“a concrete plan” to wage war. 

Of the seven organizations listed in the indictment, four were declared to 
be criminal organizations and three, the S A (Sturmabteilungen), the Reich 
Cabinet and the General Staff and High Command were declared not to be 
such. 

The trial of Japanese major war criminab was carried out upon the same The 
general principles applied in the case of the German war criminals. The 
Charter of the International Military Tribunal for the Far Eas^ classified the 
crimes as crimes against peace, conventional war crimes, and crimes against 
humanity, together with the separate crime of conspiracy to commit those 
crimes. The Tribunal consisted of eleven judges representing the states, at war 
with Japan, including members of the British Commonwealth of Nations, 
India, and the Philippine Islands. The indictment was drawn up in the form 
of fifty-five counts, reciting the various crimes charged against the defendants 
and the particular countries against which they had been committed.'^® 

«i> See Nasi Conspiracy and Aggression, i6 fi. 

9 ® Ibid., 49 fi. For the intcipretation of the “right of self-defense” asserted by Germany 
in connection with the obligations of the Pact, see above, p. 234. 

97 Ibid., 49 fi. A distinction should be made between the maxim nvUum crimen sine lege 
and the maxim milla poena sine lege. The first relates to the ofiense committed ; the second 
to the punishment to be assigned to it. See on this point the report of the Inter-Ameiican 
Juridical Committee on “The International Juridical Status of Individuals as War Crimi- 
nals,” I, A. 3, where the subsequent imposition of a penally for what had been previously 
declared a crime was held not to be in violation of the rule against ex post facto judg- 
ments. Pan American Union Publications, 1945. 

99 Nazi Conspiracy and Aggression, 52. 

99 Ibid., S 3 , where Art. 8 of the Charter is discussed. 

70 For the text of the Charter, January 19, 1946, as amended April 36, 1946, see Dept. 
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It was to be expected that jurists would be divided in their views upon the 
extension of international law by the two Tribunals into the field of “crimes 
against peace.” There was little difficulty in accepting the judgment of 
the Tribunal in respect to “war crimes” and “crimes against humanity,” since 
international custom had long recognized the right of a victorious army to 
bring to trial individual members of the enemy armies alleged to be guilty of 
violations of the laws of war.''“ Whether members of the higher command 
might be held responsible for tlie acts of subordinates was merely a question of 
proof that they knew of and either ordered or acquiesced in the acts com- 
mitted.^® The refusal of the Tribunals to accept the plea of respondeat superior 
where crimes as grave as those charged against the defendants were involved 
was in accord with established practice.^* The fact that similar crimes com- 
mitted by members of the armed forces of the victorious army might go 
unpunished was never regarded as invalidating the trial of members of the 
defeated army.^“ 

With respect to “crimes against peace,” the criticism of a number of jurists 
was directed partly against the attempt to consider aggressive war as in itself 
a crime apart from illegal acts committed during the course of the hostilities, 
and partly against the character of the tribunal which gave judgment in the 
case. It was agreed that the adoption of the Kellogg-Briand Pact might be 
held to have made aggressive war “illegal”; but it was not clear that such 
illegality could be transformed into an international “crime” in the sense of 
making the individuals participating in it personally subject to indictment.^" 

of State Bulletin, Vol. XIV, 361, 890. The Charter was issued in the form of a proclama- 
tion of the Supreme Commander of the Allied Powers. For the text of the Indictment, see 
Trial of Japanese War CrimiiuUs, 43- 

7 ’' The literature of the subject of the trial of war criminals is extensive, See, in par- 
ticular, Glueck, War Criminals, Their Prosecution and Punishment, opposing the concep- 
tion of aggressive war as a crime; The Nuremberg Trial and Aggressive War, holding 
aggressive war an international crime; G. A. Finch, Am. Journal, Vol. 37 (1943), 81; Vol. 
41 (1947). ao; Q- Wright, ibid., Vol. 39 (194S), *571 Vol. 40 (1946)1 398; Vol. 41 (i 947 )i 
38; H. Lauterpacht, in British Year Book of Int. Law, 1944, p. 58; C. C. Hyde, E, D. 
Dickinson, C. Warren and others in Proceedings, Am. Soc. Int. Law, 1943, pp. 38 ff.; 1943, 
pp. 68 fi. 

In the report of the Commission on the Responsibility of the Authors of the War, 
submitted in igig, it was said: “Every belligerent bas, according to international law, 
the power and authority to try the incUviduals alleged to be guilty of crimes against the 
laws and customs of war.” 

The United States Rides of Land Warfare, while protecting from punishment indi- 
viduals of the armed forces for offenses “in case they are committed under the orders or 
sanction of their government or commanders” go on to provide that: “The commanders 
ordering the commission of such acts, or under whose authority they arc committed by 
their troops, may be punished by the belligerent into whose hands they may fall.” No. 347. 

It is not believed that the exemption granted by the U. S. Rules of Land Warfare, 
No. 347, above n. 73, was intended to exempt the commander himself from responsibility 
by pleading the orders of a single superior. Fuehrer or president. Nor was it understood 
as protecting the individual soldier or subordinate officer from responsibility for acts of 
inhumanity of the character attributed to the defendants at Nuremberg. 

Even in municipal law it is no defense for the accused to show that other persons 
guilty of the same crime have not been prosecuted. 

re The Tribunal itself appears to have had doubts on this point, for it argued that; “In 
interpreting the words of the pact, it must be remembered that international law is not the 
product of an international legislature, and that such international agreements as the Fact 
of Paris have to deal with general principles of law, and not with administrative matters 
of procedure. The law of war is to be found not only in treaties, but in the customs and 
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The line between aggressive and defensive war was, critics observed, not so 
clear that aggressive war could be regarded as possessing the specific charac- 
ter required for a criminal offense. There was no general understanding at 
the time of the adoption of the Pact of Paris that a violation of the obligation 
of the Pact would carry with it a right on the part of other states to treat the 
leaders of the offending state as personally guilty of a criminal act.'^^ 

Could the Nuremberg Tribunal of four members properly be regarded as 
an “international tribunal”? Should it not at least have included representa- 
tives of other states in passing upon the question of the crimes against 
peace? More pointed, however, was the question whether two of the mem- 
bers of the Tribunal were competent to try the defendants. In the case of the 
United States member there was the fact that the United States had not only 
adopted neutrality legislation during the years preceding the war, but in the 
opening days of the war had issued a proclamation of neutrality in which 
the United States was said to be “on terms of friendship and amity” with the 
stale of which the indicted of&cials were leaders.'^® In respect to the qualifica- 
tions of the member of the Tribunal representing the Soviet Union, it was 
said that the non-aggression pact signed with Germany on August 23, 1939, 
was clearly made in anticipation of the act of aggression Germany was about 
to commit, and that the Soviet Union became thereby an accessory before 


practices of states which gradually obtained universal recognition, and from the general 
principles of justice applied by jurists and practiced by miJitary courts. This law is not 
static, but by continual adaptation follows the needs of a changing world. Indeed, in many 
cases treaties do no more than express and define for more accurate reference the principles 
of law already existing.” Nazi Conspiracy and Aggression, 51. 

•r See, on this point, G. A. Finch, ‘’The Nuremberg Trial and International Law," Am. 
Journal, Vol. 41 (1947), 20, who cites Secretary SUmson to the effect that the efficacy of 
the Fact of Paris depended “solely upon the public opinion of the world and upon the con- 
science of those nations which sign it,” and who points out the persistent refusal of the 
'United States to admit that the Fact made any fundamental change in the relations between 
bcUlgerents and neutrals. 

With respect to the difficulty of drawing a line between aggressive and defensive wars 
the Inter-American Juridical Committee observed that: “The ffistlnction between the two 
kinds of war has never been reduced to specific terms, capable of being applied as a hard 
and fast rule under all circumstances. But if there is reason for doubt in respect to cases 
occupying a middle ground, there is no difficulty in reaching a juridical decision with respect 
to certain extreme cases. Black and white are distinguishable, even if it may be impossible 
to say whether a particular shade of gray is more black than white.” Pan American Union 
Publications, 1945. 

In defense of the criminal character of war following the Pact of Paris, see Q. Wright, 
“The Law of the Nuremberg Trial,” Am. Journal, Vol. 41 (1947), 38, where a list of jurists 
supporting and opposing the criminality of a war of aggression is given. 

T8 While the Moscow Declaration of 1943 announced that the major criminals whose 
offenses had no particular geographic location would be punished “by the joint decision 
of the Governments of the Allies,” the Charter of the Tribunal made provision for only 
four members. 

The fact that nineteen other members of the then "United Nations” accepted the agree- 
ment of August 8, 194s, to which the Charter was annexed can be said to have made the 
Tribunal the spokesman of other states than the four represented on it. 

^oSee G. A. Finch, article cited. Ant, Journal, Vol. 41 (1947), 20, 28, where it is said 
that, “To maintain retroactively that these invasions were international criminal acts in- 
volving personal responsibility is to suggest that the United States officially compounded 
international crime with international criminals." This is perhaps straining the conception 
of neutrality. It is suggested that a more correct conclusion would be that the United 
States member should have withdrawn from the Tribunal when the question of “crimes 
against peace” was under consideration. 
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the fact; while the subsequent partitioning of Poland by tlie two countries 
made the Soviet Union an accessory after the fact.*" 

The report of the United States member of the Tribunal pointed out tlrat 
the significance of the trial would depend upon taking the “next step" of a 
general codification by the United Nations of offenses against the peace and 
security of manlund.®’ The accomplishment of this task, however, is clearly 
dependent upon the progress of plans of disarmament and of effective control 
of the instruments that make a war of annihilation possible. Punishment of 
the violation of the contemplated code would be contingent upon the defeat 
of the state guilty of the violation. If the event proved otherwise the aggressor 
might proceed to try the leading members of the community for aggression 
on their part. Only by extending the code to cover acts in violation of agree- 
ments for disarmament could the code be practically effective.®^ 

The question as to the effect of war upon treaties between the belligerent 
states gave rise to much controversy. Since treaties varied widely in their 
intrinsic character, both doctrine and practice agreed in dividing them into 
groups according to their subject-matter and holding some of tliem to be 
unaffected by war and others to be suspended or completely abrogated.®® 
The first of these groups were treaties which were by their nature final and 
dispositive in character and thus indicated an intention on the part of the 
framers of the treaty that their provisions were to survive the outbreak of 
war. Such, for example, were the provisions of the treaty of 1783 between 
Great Britain and the United States recognizing the independence of the 
latter country, a matter that could not by any reasoning be regarded as re- 
opened by the subsequent War of 1812 between the parlies. Such also were 
boundary treaties and treaties providing for the transfer of territory, which 
clearly contemplated a permanent state of things and were not put at issue by 
the outbreak of war, although they might be changed by the specific provi- 
sions of a treaty of peace.®* 

Greater difficulty was presented by treaties, or provisions of treaties, which 
created vested rights. In the case of the Society for the Propagation of the 
Gospel V. New Haven,®® decided in 1823, a foreign corporation brought an 
action of ejectment to recover lands held by them under the treaty of 17^3 

®® On this point Finch ohservea: "The term of the pact, the chcumstanccs under which 
it was signed, and the conduct of Russia as well as of Gcimany immediately following its 
signature lead to a stiong presumption that it was made m anticipation of a joint attack 
on Poland by both signatoiies." Of. cit. 

6^ Dept, of State Bulletin, Vol. XV, 9S4. 

*= See above, pp. 233 ff. 

ss On the general subject of the eSect of war upon treaties see Baker and McKeinan, 
Selected Topics Connected with the Laws of Warfare, pp. 220-269 > Phillipson, Termination 
of War, pp. 2^0-268 ; A. D. McNair, "Les efiets de la guerre sur les traitfis,” Recued des 
Cours, Vol. 59 (1937 — ^I), p. 527 S. 

®* The student must bear in mind that the wars of the eighteenth and nineteenth cen- 
turies, numerous as they were, weie with few exceptions not attended with the widespread 
destruction which marked the two World Wars of the twentieth century. Hence the ter- 
mination of war did not as a rule involve a complete reoiganization of the relations of 
the former belligerents, as in the case of the treaties following the first and second Woild 
Wats. 

®® 8 Wheaton, 464 CiSas). Fenwick, Cases, 667 
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between the United States and Great Britain of which they had been deprived 
by a local law. The court recognized the title of the Society as being a vested 
right under the treaty and laid down, obiter, the broad principle that “where 
treaties contemplate a permanent arrangement of territorial, and other na- 
tional rights, or which, in their terms, are meant to provide for the event ofV 
an intervening war, it would be against every principle of just interpretation 
to hold them extinguished by the event of war.” The same doctrine was laid 
down by the British Court of Chajacery" in 1830 in the case of Sutton v. 
Sutton,*® which involved the right of an American alien to hold and ctSiTvey 
reSI estate which had vested in him under the treaty of 1794, notwithstand- 
ing the intervening war of 1812-1814. The court held that it was “a reason- 
able construction that it was the intention of the treaty that the operation of 
the treaty should be permanent, and not depend upon the continuance of a 
state of peace.” 

Treaties of this final and dispositive character were said by some writers to 
be suspended while the war lasted, but upon the return of peace to revive in 
their operation without any express or implied renewal. They were also de- 
scribed as "transitory conventions” {pacta transitoria) , and while the term 
was open to objection,*^ it was interpreted as indicating the fact that such 
treaties accomplished their objeqtJDy a single act and thereupon ceased to 
have any further contract ual forc e.*® A better term might perhaps be “ex- ^ 
ecuted treaties,” following the terminology of the executed contracts of 
municipal law. 

A second group of treaties were those of an executory character, which . 
looked to the performance of a series of acts or to the creation of a situation (a 
the effects of which were continuously felt as cases arose that were governed 
by it.JThe subject-matter of these treaties clearly indicated that they were 
not intended by the parties to s^t up final and definitive arr angements but | 
merely to provide a temporary basis foF the adjustment of conflicting interests 
or for the promotion of common interests. “Political treaties,” as they have 
been called, such as treaties o f alliance or of ar bitration , were necessarily 
abrogated by war as being incompatible with the existence of hostile relations. 
Treaties of commerce and navigation were almost uniformly regarded by 
states as abrogated by hostilities, although the fact that in the treaties of 
peace at the conclusion of wars such treaties were occasionally “confirmed” 
or “reestablished” led writers to assert that they were merely suspended 
during tlie war.** At the close of the Franco-Prussian War of 1870-1871, 

** 1 R. & M. 663. Court of Chancery, 1830. 

*r See Moore, Digest, V, p. 3S3. 

*® See Sir Cecil J. B. Hurst, “The Effect of War on Treaties," British Year Book, igai-aa, 
pp. 37, 46. Sir Cecil questions “whether it is the character and nature of the treaty stipula- 
tion which is really the decisive element,” and submits “that the true test as to whether 
or not a treaty survives an outbreak of war between the parties is to be found in the in- 
tention of the parties at the time when the treaty was concluded” (pp. 39-40). Query, 
whether the character and nature of a treaty are not evidence of intention when not other- 
wise manifested. 

** For a discussion of opposing points of view, see Hall, International Law, § i2g; Moore, 
Digest, V, § 779. 
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and of the Russo-Japanese War of 1904-1905 the commercial relations of the 
two belligerenls were temporarily adjusted on the basis of “most-favored 
nation” treatment until new treaties should be negotiated.®" At the close 0 
the Spanish-American War in 1898, Spain announced that the war had termi- 
nated all agreements, compacts, and conventions between the two countries.® 
The question of special concessions gave rise to frequent controversies. 
The treaty of 1783 between Great Britain and the United States on the one 
hand recognized the independence of the former colonies and defined their 
boundaries and on the other hand granted certain fishing “liberties” to the 
United States in the waters of Newfoundland. These latter were claimed by 
the United States in 1815 as surviving the war of 1812-1814; but the British 
Government replied with the categorical assertion that it knew of “no excep- 
tion to the rule that all treaties are put an end to by a subsequent war be- 
tween the same parties,” and the United States was obliged to yield the 
point.®® 

Nor was there any clear rule of international law with respect to treaties 
granting a favored status to the citizens of the two states in the country of 
the other state. In the case of Techt v. Hughes,®* decided in 1920, the Court 
of Appeals of New York held that the war between the United States and 
Austria-Hungary had not necessarily abrogated the provisions of a treaty of 
1848 and that, in the absence of action by the political departments of the 
government, the courts were free to permit the alien plaintiff to acquire prop- 
erty by descent as provided in the treaty. By contrast, in the case of Karnuth 
v. United States," ‘ decided in 1929, the Supreme Court of the United States 
held that Article 3 of the Jay Treaty of 1794, conferring upon British and 
United States citizens freedom “to pass and r epass ” into the respective terri- 
tories of the two parties, had been abrogated by the subsequent war between 
them, in as much as the treaty conferred a privilege which was “in no sense 
a vested right” bu^tj^holly pronu^ory and prospective.”^ 

A third group of treaties embraced those general or multipartite conven- 
tions to which a large number of states were parties, such as the International 
^Sanitary Convention of_i903, which provided for the administration of mat- 
ters of common rnnwpienre-t.n the.Jnternatinn al communit y at large. These 
treaties continued in force with respect to relations between the belligerents 
and neutrals; and it would appear that in respect to relations between the 
belligerents themselves they were merely suspended in so far as their provi- 
sions were inconsistent with belligerent operations and the cessation of 
friendly intercourse.®* 

*0 See Crandall, Treaties; Their Making and Enforcement, § 181, where a survey of the 
leading peace treaties is given. 

Treaties and Conventions, II, 1701, 1710. See aiso Moore, Digest, V, I 779. 

®^ For details of the controversy, see Moore, Digest, I, § 163. See also above, p. 403. 

asg N. Y. Rep. aaa (1929). Fenwick, Cases, 671; Hudson, Cases, 904. 

®^ 279 U. S. 231 (1929). Fenwick, Cases, 677; Hudson, Cases, 913. 

It would seem as if the rule of presciiption might have been allowed to operate in this 
case. For comment, see W. C. Dennis, Am. Journal, Vol. 23 (1929), 602. 

®® See Tobin, The Termination of Multipartite Treaties, “Termination in Wartime.” 



THE TERMINATION OF WAR 677 

It is s carcel y necessary to observe that treaties entered into in direct 
contemplimSS* of the possibility of war were not only not abrogated by war 
between the parties, but came into actual effect in consequence of it. Such, 
for example, were the general conventions adopted at the Hague Conferences 
in 1899 and 1907 regulating the conduct of belligerents as between themselves 
and in their relations with neutral states ; and also special treaties such as the 
treaty of 1839 providing for the neutralization of Belgium.®’ 

The provisions of the Treaty of Versailles in respect to the effect of the 
World War upon the treaties to which Germany was a party were of an 
exceptional character and represented rather the imposition of penalties upon 
the defeated state than the recognition of the legal survival of preexisting 
treaties. Numerous multilateral treaties of an economic or technical character 
were enumerated as to be “applied” between Germany and the Allied and 
Associated Powers parties to them.®® Other bilateral treaties between indi- 
vidual members of the Allied and Associated Powers and Germany were to 
be “revived” at the option of the former, provided they were not inconsistent 
with the provisions of the treaty then being concluded.®’ All such treaties 
which had not been so notified to Germany within a period of six months, as 
revived, were to be considered as forthwith abrogated. Specific penalties were 
imposed upon Germany in the form of the required cancellation of treaties 
concluded between Germany on the one hand and Austria-Hungary, Bulgaria, 
Turkey, and Russia on the other.’"® 

The peace treaties imposed upon Italy, Finland, and the three satellite 
states following the second World War contain sweeping provisions with 
respect to the bilateral treaties to which they were separately parties.’" In 
identic terms it is provided that each of the Allied or Associated Powers was 
to notify Italy and the other states, within a period of six months, which of 
its prewar bilateral treaties with the particular state it desired t o kee p in 
forc Cm r evive, with the exception of provisions not in conformity-with the 
present treaty. All such treaties which it was desired to keep in force or revive 
werTfo be registered with the Secretariat of the United Nations; and treaties 
not so notified were to be regarded as abrogated. 

By implication of silence upon the subject, multilateral treaties to which 
any of the defeated states might be parties were to remain in force, subject 
to the terms of the particular treaties. 

07 See above, pp. 108, 504. 

ooAiticle 282. 

“0 Aiticle 289. 

100 Aiticleb 290, 292. 

loiTieaty with Italy, Art. 44; with Finland, Art. 12; with Bulgaria, Art. 8; with 
Hungary, Ait. 10; with Rumania, Art. 10. 
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Covenant of the League of Nations ^ 

The High Contracting Parties 

In order to promote international cooperation and to achieve international peace 
and security 

by the acceptance of obligations not to resort to war, 
by the prescription of open, just and honorable relations between nations, 
by the firm establishment of the understandings of international law as the actual 
rule of conduct among Governments, and 

by the maintenance of justice and a scrupulous respect for all treaty obligations 
in the dealings of organized peoples with one another. 

Agree to this Covenant of the League of Nations. 

Id ■(: .N 4 >t « 

Article to 

The members of the League undertake to respect and preserve as against external 
aggression the territorial Integrity and existing political independence of all Members 
of the League. In case of any such aggp'cssion or in case of any threat or danger of 
such aggression the Council shall advise upon the means by which this obligation 
shall be fulfilled. 


Article II 

1. Any war or threat of war, whether immediately affecting any of the Members 
of the League or not, is hereby declared a matter of concern to the whole League, 
and the League shall take any action that may be deemed wise and effectual to safe- 
guard the peace of nations. In case any such emergency should arise the Secretary- 
General shall on the request of any Member of the League forthwith summon a 
meeting of the Council. 

2 . It is also declared to be the friendly right of each Member of the League to 
bring to the attention of the Assembly or of the Council any circumstance whatever 
affecting international relations which threatens to disturb international peace or 
the good understanding between nations upon which peace depends. 

Article la ® 

r. The Members of the League agree that if there should arise between them any 
dispute likely to lead to a rupture they will submit the matter either to arbitration 
or judicial settlement or to enquiry by the Council, and they agree in no case to 
resort to war until three months after the award by the arbitrators or the judicial 
decision or the report by the Council. 

^ For the complete text of the Covenant, being Arts. i-z6 of the Treaty of Versailles, see 
Am. Journal, Vol. 13 (1919), Supp., 131; Foreign Relations of the United States, 1919, 
XIII, S7. 

^ The words printed in italics were added as amendments by vote of the Assembly in 
1921 and came into force on Septembe’i 26, 1924. 

681 



APPENDIX A 


682 

2. In any case under this Article the award of the arbitrators or the judicial de- 
ciston shall be made within a reasonable time, and the report of the Council shall bo 
made within six months after the submission of the dispute. 

Article 13 ® 

1. The Members of the League agree that whenever any dispute shall arise between 
them which they recognise to be suitable for submission to arbitration or judicial 
settlement, and which cannot be satisfactorily settled by diplomacy, they will 
submit the whole subject-matter to arbitration or judicial settlement. 

2. Disputes as to the interpretation of a treaty, as to any question of international 
law, as to the existence of any fact which, if established, would constitute a breach 
of any international obligation, or as to the extent and nature of the reparation to 
be made for any such breach, are declared to be among those which are generally 
suitable for submission to arbitration or judicial settlement. 

3. For the consideration of any such dispute, the court to Mohich the case is referred 
shall be the Permanent Court of International Justice established in accordance with 
Article 14, or any tribunal agreed on by the parties to the dispute or stipulated in any 
convention extsting between them.* 

4. The Members of the League agree that they will carry out in full good faith 
any award or decision that may be rendered, and that they will not resort to war 
against a Member of the League which complies therewith. In the event of any 
failure to carry out such an award or decision, the Council shall propose what steps 
should be taken to give effect thereto. 

Article 14 

The Council shall formulate and submit to the Members of the League for adop- 
tion plans for the establishment of a Permanent Court of International Justice. 
The Court shall be competent to hear and determine any dispute of an international 
character which the parties thereto submit to it. The Court may also give an advisory 
opinion upon any dispute or question referred to it by the Council or by the Assembly. 

Article 15 ® 

1. If there should arise between Members of the League any dispute likely to 
lead to a rupture, which is not submitted to arbitration or judicial settlement in 
accordance with Article rs, the Members of the League agree that they will submit 
the matter to the Council. Any party to the dispute may effect such submission 
by giving notice of the existence of the dispute to the Secretary-General, who will 
make aU necessary arrangements for a full investigation and consideration thereof. 

2. For this purpose the parties to the dispute will communicate to the Secretary- 
General, as promptly as possible, statements of their case with all the relevant facts 
and papers, and the Council may forthwith direct the publication thereof. 

3. The Council shall endeavor to effect a settlement of the dispute, and if such 
efforts are successful, a statement shall be made public giving such facts and ex- 
planations regarding the dispute and the terms of settlement thereof as the Council 
may deem appropriate. 

4. If the dispute is not thus settled, the Council either unanimously or by a 
majority vote shall make and publish a report containing a statement of the facts 
of the dispute and the recommendations which are deemed just and proper in regard 
thereto. 

® See Article 12, note. 

*This paragraph replaces the following paragraph of the original text; 

“For the consideration of any such dispute the court of aihitration to which the case is 
referred shall be the court agreed on by the parties to the dispute 01 stipulated in any con- 
vention existing between them.” 

® See Article 12, note i. , 
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S- Any Member of the League represented on the Council may make public a 
statement of the facts of the dispute and of its conclusions regarding the same. 

6. If a report by the Council is unanimously agreed to by the Members thereof 
other than the Representatives of one or more of the parties to the dispute, the 
Members of the League agree that they will not go to war with any party to the 
dispute which complies with the recommendations of the report. 

7. If the Council fails to reach a report which is unanimously agreed to by the 
members thereof, other than the Representatives of one or more of the parties to 
the dispute, the Members of the League reserve to themselves the right to take 
such action as they shall consider necessary for the maintenance of right and justice. 

8. If the dispute between the parties is claimed by one of them, and is found by 
the Council, to arise out of a matter which by international law is solely within 
the domestic jurisdiction of that party, the Council shall so report, and shall make 
no recommendation as to its settlement. 

9. The Council may in any case under this Article refer the dispute to the As- 
sembly. The dispute shall be so referred at the request of either party to the dis- 
pute provided that such request be made within fourteen days after the submission 
of the dispute to the Council. 

10. In any case referred to the Assembly, all the provisions of this Article and 
of Article 12 relating to the action and powers of the Council shall apply to the 
action and powers of the Assembly, provided that a report made by the Assembly, 
if concurred in by the Representatives of those Members of the League represented 
on the Council and of a majority of the other Members of the League, exclusive in 
each case of the Representatives of the parties to the dispute, shall have the same 
force as a report by the Council concurred in by all the members tliereof other 
than the Representatives of one or more of the parties to the dispute. 

Article 16 ® 

1. Should any Member of the League resort to war in disregard of its covenants 
under Articles 12, 13 or 15, it shall ipso facto be deemed to have committed an act 
of war against all other Members of the League, which hereby undertake immediately 
to subject it to the severance of all trade or financial relations, the prohibition of 
all intercourse between their nationals and the nationals of the covenant-breaking 
State, and the prevention of all financial, commercial or personal intercourse between 
the nationals of the covenant-breaking State and the nationals of any other State, 
whether a Member of the League or not 

2. It shall be the duty of the Council in such case to recommend to the several 
Governments concerned what effective military, naval or air force the Members 
of the League shall severally contribute to the armed forces to be used to protect 
the covenants of the League. 

3. The Members of the League agree, further, that they will mutually support 
one another in the financial and economic measures which are taken under this 
Article, in order to minimize the loss and inconvenience resulting from the above 
measures, and that they will mutually support one another in resisting any special 
measures aimed at one of their number by the covenant-breaking State, and that 
they will take the necessary steps to afford passage through their territory to the 
forces of any of the Members of the League which are cooperating to protect the 
covenants of the League. 

4. Any Member of the League which has violated any covenant of the League 
may be declared to be no longer a Member of the League by a vote of the Council 
concurred in by the Representatives of all the other Members of the League repre- 
sented thereon. 

® For amendments proposed by the Assembly in igai, but not in force in 1935, see Hud- 
son, International Legiilatton, 1 , 29 ff. ^ 
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Treaty for the Renunciation of War^ 

(KELLOGG-BRIAND PACT) 


The President of die German Reich, the President of'the United States of Amer- 
ica, His Majesty the King of the Belgians, the President of the French Republic, 
His Majesty the King of Great Britain, Ireland and the British Dominions beyond 
the Seas, Emperor of India, His Majesty the King of Italy, His Majesty the Emperor 
of Japan, the President of the Republic of Poland, the President of the Czechoslovak 
Republic, 

Deeply sensible of their solemn duty to promote the welfare of mankind; 
Persuaded that the time has come when a frank renunciation of war as an in- 
strument of national policy should be made to the end that the peaceful and friendly 
relations now existing between their peoples may be perpetuated; 

Convinced that all changes in their relations with one another should be sought 
only by pacific means and be the result of a peaceful and orderly process, and that 
any signatory Power which shall hereafter seek to promote its national interests 
by resort to war should be denied the benefits furnished by this Treaty; 

Hopeful that, encouraged by their example, all the other nations of the world 
will join in this humane endeavor and by adhering to the present Treaty as soon 
as it comes into force bring their peoples within the scope of its beneficent pro- 
visions, thus uniting the civilized nations of the world in a common renunciation of 
war as an instrument of their national policy; 

Have decided to conclude a Treaty and for that purpose have appointed as 
their respective Plenipotentiaries: 

[Here follow the names and titles of the plenipotentiaries.'] 
who, having communicated to one another their full powers found in good and due 
form have agreed upon the following articles : 

Aet, I, The High Contracting Parties solemnly declare in the names of their 
respective peoples that they condemn recourse to war for the solution of interna- 
tional controversies, and renounce it as an instrument of national policy in their 
relations with one another. 

Art. 2. The High Contracting Parties agree that the settlement or solution of 
all disputes or conflicts of whatever nature or of whatever origin they may be, 
which may arise among them, shall never be sought except by pacific means. 

Art. 3. The present Treaty shall be ratified by the High Contracting Parties 
named in the Preamble in accordance with their respective constitutional require- 
ments, and shall take effect as between them as soon as all their several instru- 
ments of ratification shall have been deposited at Washington. 

This Treaty shall, when it has come into effect as prescribed in the preceding 
paragraph, remain open as long as may be necessary for adherence by all the other 
Powers of the world. Every instrument evidencing the adherence of a Power shall 
he deposited at Washington and the Treaty shall immediately upon such deposit 
become effective as between the Power thus adhering and the other Powers parties 
hereto. 

It shall be the duty of the Government of the United States tof furnish each 
Government named in the preamble and every Government subsequently adher- 
^ Text from V. S. Treaty Series, No. 796. 
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ing to this Treaty with a certified copy of the Treaty and of every instrument of 
ratification or adherence. It shall also be the duty of the Government of the United 
States telegraphically to notify such Governments immediately upon the deposit 
with it of each instrument of ratification or adherence. 

In faith whereof the respective Plenipotentiaries have signed this Treaty in the 
French and English languages both texts having equal force, and hereunto affix 
their seals. 

Done at Fans the twenty-seventh day of August in the year one thousand nine 
hundred and twenty-eight 



APPENDIX C 


Great Britain— United States: 

Joint Declaration of the President and the Prime Minister 

(THE ATLANTIC CHARTER) 

[Released to the press by the White House, August 14, 

The President of the United States and the Prime Minister, Mr. Churchill, repre- 
senting His Majesty’s Government in the United Kingdom, have met at sea. 

They have been accompanied by officials of their two Governments, including 
high-ranking officers of their military, naval, and air services. 

The whole problem of the supply of munitions of war, as provided by the Lease- 
Lend Act, for the armed forces of the United States and for those countries actively 
engaged in resisting aggression has been further examined. 

Lord Beaverbrook, the Minister of Supply of the British Government, has joined 
in these conferences. He is going to proceed to Washington to discuss further de- 
tails with appropriate officials of the United States Government. These conferences 
will also cover the supply problems of the Soviet Union. 

The President and the Prime Minister have had several conferences. They have 
considered the dangers to world civilization arising from the policies of piilitary 
domination by conquest upon which the Hitlerite government of Germany and 
other governments associated therewith have embarked, and have made clear the 
stress which their countries are respectively taking for their safety in the face of 
these dangers. 

They have agreed upon the following joint declaration: 

Joint declaration of the President of the United Slates of America and the Prime 
Minister, Mr. Churchill, representing His Majesty’s Government in the United 
Kingdom, being met together, deem it right to make known certain common prin- 
ciples in the national policies of their respective countries on which they base their 
hopes for a better future for the world. 

First, their countries seek no aggrandizement, territorial or other; 

Second, they desire to see no territorial changes that do not accord with the 
freely expressed wishes of the peoples concerned; 

Third, they respect the right of all peoples to choose the form of government 
under which they will live; and they wi^ to see sovereign rights and self-government 
restored to those who have been forcibly deprived of them; 

Fourth, they will endeavor, with due respect for their existing obligations, to 
further the enjoyment by all states, great or small, victor or vanquished, of access, 
on equal terms, to the trade and to the raw materials of the world which are needed 
for their economic prosperity; 

Fifth, they desire to bring about the fullest collaboration between all nations in 
the economic field with the object of securing, for all, improved labor standards, 
economic advancement, and social security; 

Sixth, after the final destruction of the Nazi tyranny, they hope to see estahiished 
a peace which will afiord to aU nations the means of dwelling in safety within their 
ow boundaries, and which will afford assurance that all the men in all the lands may 
live out their lives in freedom from fear and want; 
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Seventh, such a peace should enable all men to traverse the high seas and oceans 
without hindrance ; 

Eighth, they believe that all of the nations of the world, for realistic as well as 
spiritual reasons, must come to the abandonment of the use of force. Since no 
future peace can be maintained if land, sea, or air armaments continue to be 
employed by nations which threaten, or may threaten, aggression outside of their 
frontiers, they believe, pending the establishment of a wider and permanent system 
of general security, that the disarmament of such nations is essential. They will 
likewise aid and encourage all other practicable measures which will lighten for 
peace-loving peoples the crushing burden of armaments. 

Franklin D. Roosevelt 
Winston S. Churchill 
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Charter of the United Nations 

We the peoples of the United Nations determined 

to save succeeding generations from the scourge of war, which twice in our lifetime 
has brought untold sorrow to mankind, and 

to reaffirm faith in fundamental human rights, in the dignity and worth of the 
human person, in the equal rights of men and women and of nations large and small, 
and 

to establish conditions under which justice and respect for the obligations arising 
from treaties and other sources of international law can be maintained, and 
to promote social progress and better standards of life in larger freedom, 

AND FOR THESE ENDS 

to practice tolerance and live together in peace with one another as good neighbors, 
and 

to unite our strength to maintain international peace and security, and 

to ensure, by the acceptance of principles and the institution of methods, that armed 

force shall not be used, save in the common interest, and 

to employ international machinery for the promotion of the economic and social 
advancement of all peoples, 

HAVE RESOLVED TO COMBINE OUR EFFORTS TO ACCOMPLISH THESE AIMS. 

Accordingly, our respective Governments, through representatives assembled in the 
city of San Francisco, who have bxhibited their full powers found to be in good 
and due form, have agreed to the present Charter of the United Nations and do 
hereby establish an international organization to be known as the United Nations. 


Chapter I 

Purposes and Principles 
Article i 

The Purposes of the United Nations are; 

I. To maintain international peace and security, and to that end : to take ^effective 
collective measures for the prevention and removal of threats to the peace, and for 
the suppression of acts of aggression or other breaches of the peace, and to bring 
about by peaceful means, and in conformity with the principles of justice and inter- 
national law, adjustment or settlement of internationd disputes or situations which 
might lead to a breach of the peace; 

2 To develop friendly relations among nations based on respect for the principle 
of equal rights and self-determination of peoples, and to take other apptopriate 
measures to strengthen universal peace; 

3. To achieve international cooperation in solving international problems of an 
economic, social, cultural, or humanitarian character, and in promoting and encour- 
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aging respect for human rights and for fundamental freedoms for all without dis- 
tinction as to race, sex, language, or religion; and 

4. To be a center for harmonizing the actions of nations in the attainment of these 
common ends. 


Article 2 

The Organization and its Members, in pursuit of the Purposes stated in Article i 
shall act in accordance with the following Principles. 

1 The Organization is baaed on the principle of the sovereign equality of all its 
Members. 

2 All Members, in order to ensure to all of them the rights and benefits resulting 
from membership, shall fulfil in good faith the obligations assumed by them in 
accordance with the present Charter. 

3. All Members shall settle their international disputes by peaceful means in such 
a manner that international peace and security, and justice, are not endangered. 

4. All Members shall refrain in their international relations from the threat or use 
of force against the territorial integrity or political independence of any state, or in 
any other manner inconsistent with the Purposes of the United Nations. 

5. All Members shall give the United Nations every assistance in any action it 
takes in accordance with the present Charter, and shall refrain from giving assistance 
to any state against which the United Nations is taking preventive or enforcement 
action. 

6. The Organization shall ensure that states which are not Members of the United 
Nations act in accordance with these Principles so far as may be necessary for the 
maintenance of international peace and secunty. 

7. Nothing contained in the present Charter shall authorize the United Nations 
to intervene in matters which are essentially within the domestic juiisdiction of any 
state or shall require the Members to submit such matters to settlement under the 
present Charter; but this principle shall not prejudice the application of enforcement 
measures under Chapter VII. 


Chapter II 
Membership 

Article 3 

The original Members of the United Nations shall be the states which, having par- 
ticipated in the United Nations Conference on International Organization at San 
Francisco, or having previously signed the Declaration by United Nations of January 
I, 1942, sign the present Charter and ratify it in accordance with Article no. 

„ Article 4 

1. Membership in the United Nations is open to all other peace-loving states which 
accept the obligations contained in the present Charter and, in the judgment of the 
Organization, are able and willing to carry out these obligations. 

2. The admission of any such state to membership in the United Nations will be 
effected by a decision of the General Assembly upon the recommendation of the 
Security Council. 

Article 5 

A Member of the United Nations against which preventive or enforcement action 
has been taken by the Security Coundl may be suspended from the exercise of the 
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rights and privileges of membership by tlie General Assembly upon the recommenda- 
tion of the Security Council. The exercise of these rights and privileges may be 
restored by the Security Council. 

Article 6 

A Member of the United Nations which has persistently violated the Principles 
contained in the present Charter may be expelled from the Organization by the Gen- 
eral Assembly upon the recommendation of the Security Council. 


Chapter III 
Organs 

Article 7 

1. There are established as the principal organs of the United Nations: a General 
Assembly, a Security Council, an Economic and Social Council, a Trusteeship Coun- 
cil, an International Court of Justice, and a Secretariat. 

2. Such subsidiary organs as may be found necessary may be established in 
accordance with the present Charter. 


Article 8 

The United Nations shall place no restrictions on the eligibility of men and women 
to participate in any capacity and under conditions of equality in its principal and 
subsidiary organs. 


Chapter IV 

The General Assembly 

COMPOSITION 
Article p 

1. The General Assembly shall consist of all the Members of the United Nations. 

2. Each member shall have not more than five representatives in the General 
Assembly. 


PUNCTIONS AND POWERS 
Article 10 

The General Assembly may discuss any questions or any matters within the scope 
of the present Charter or relating to the powers and functions of any organs pro- 
vided for in the present Charter, and, except as provided in Article 12, may make 
recommendations to the Members of the United Nations or to the Security Council 
or to both on any such questions or matters. 

Article ii 

1. The General Assembly may consider the general principles of cooperation in 
the maintenance of international peace and security, including the principles govern- 
ing disarmament and the regulation of armaments, and may make recommendations 
with regard to such principles to the Members qt to the Security Council or to both. 

2. The General Assembly may discuss any questions relating to the maintenance 
of international peace and security brought befipre it by any Member of the United 
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Nations, or by the Security Council, or by a state which is not a Member of the 
United Nations in accordance with Article 35, paragraph 2, and, except as provided 
in Article 12, may make recommendations with regard to any such questions to the 
state or states concerned or to the Security Council or to both. Any such question 
on which action is necessary shall be referred to the Security Council by the General 
Assembly either before or after discussion. 

3. The General Assembly may call the attention of the Security Council to situa- 
tions which are likely to endanger international peace and security. 

4 The powers of the General Assembly set forth in this Article shall not limit the 
general scope of Article 10, 

Article 12 

I While the Security Council is exercising in respect of any dispute or situation 
the functions assigned to it in the present Charter, the General Assembly shall not 
make any recommendation with regard to that dispute or situation unless the Security 
Council so requests. 

2. The Secretary-General, with the consent of the Security Council, shall notify 
the General Assembly at each session of any matters relative to the maintenance 
of international peace and security which are being dealt with by the Security Coun- 
cil and shall similarly notify the General Assembly, or the Members of the United 
Nations if the General Assembly is not in session, immediately the Security Council 
ceases to deal with such matters. 


Article 13 

1. The General Assembly shall initiate studies and make recommendations for 
the purpose of : 

a. promoting international cooperation in the political field and encouraging the 
progressive development of international law and its codification ; 

b. promoting international cooperation in the economic, social, cultural, educa- 
tional, and health fields, and assisting in the realization of human rights and funda- 
mental freedoms for all without distinction as to race, sex, language, or religion. 

a. The further responsibilities, functions, and powers of the General Assembly 
with respect to matters mentioned in paragraph i (b) above are set forth in Chapters 
IX and X. 

Article 14 

Subject to the provisions of Article 12, the General Assembly may recommend 
measures for the peaceful adjustment of any situation, regardless of origin, which 
it deems likely to impair the general welfare or frien^y relations among nations, 
including situations resulting from a violation of the provisions of the present Charter 
setting forth the Purposes and Principles of the United Nations. 

Article 15 

r. The General Assembly shall receive and consider annual and special reports 
from the Security Council; these reports shall include an account of the measures 
that the Security Council has decided upon or taken to maintain international peace 
and security. 

2. The General Assembly shall receive and consider reports from the other organs 
of the United Nations. 

Article 16 

The General Assembly shall perform such functions with respect to the interna- 
tional trusteeship system as are assigned to it under Chapters XII and XIII, includ- 
ing the approval of the trusteeship agreements for areas not designated as strategic. 
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Article If 

1. The General Assembly shall consider and approve the budget of the Organiza- 
tion. 

2. The expenses of the Organization shall be borne by the Members as appor- 
tioned by the General Assembly, 

3. The General Assembly shall consider and approve any financial and budgetary 
arrangements with specialized agencies referred to in Article S 7 shall examine 
the administrative budgets of such specialized agencies with a view to making recom- 
mendations to the agencies concerned. 

VOTING 
Article 18 

1. Each member of the General Assembly shall have one vote. 

2. Decisions of the General Assembly on important questions shall be made by a 
two-thirds majority of the members present and voting. These questions shall in- 
clude: recommendations with respect to the maintenance of international peace and 
security) the election of the non-permanent members of the Security Council, the 
election of the members of the Economic and Social Council, the election of mem- 
bers of the Trusteeship Council in accordance with paragraph i (c) of Article 86, 
the admission of new Members to the United Nations, the suspension of the rights 
and privileges of membership, the expulsion of Members, questions relating to the 
operation of the trusteeship system, and budgetary questions, 

3. Decisions on other questions, including the determination of additional cate- 
gories of questions to be decided by a two-thirds majority, shall be made by a 
majority of the members present and voting. 

Article ip 

A Member of the United Nations which is in arrears in the payment of its financial 
contributions to the Organization shall have no vote in the General Assembly if the 
amount of its arrears equals or exceeds the amount of the contributions due from 
it for the preceding two full years. The General Assembly may, nevertheless, permit 
such a member to vote if it is satisfied that the failure to pay is due to conditions 
beyond the control of the Member. 


PROCEDURE 
Article 30 

The General Assembly shall meet in regular annual sessions and in such special 
sessions as occasion may require. Special sessions shall be convoked by the Secretary- 
General at the request of the Security Council or of a majority of the Meinbers of 
the United Nations. 


Article si 

The General Assembly shall adopt its own rules of procedure. It shall elect its 
President for each session. 


Article ss 

The General Assembly may establish such subsidiary organs as it deems necessary 
for the performance of its functions. • 
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Chapter V 

The Security Cohncil 

COMPOSITION 

Article 23 

1. The Security Council shall consist of eleven Members of the United Nations. 
The Republic of China, France, the Union of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland, and the United States of America 
shall be permanent members of the Security Council. The General Assembly shall 
elect six other Members of the United Nations to be non-permanent members of 
the Security Council, due regard being specially paid, in the first instance to the con- 
tribution of Members of the United Nations to the maintenance of international 
peace and security and to the other purposes of the Organization, and also to equitable 
geographical distribution. 

2. The non-permanent members of the Security Council shall be elected for a 
term of two years. In the first election of the non-permanent members, however, 
three shall be chosen for a term of one year. A retiring member shall not be eligible 
for immediate re-election. 

3. Each member of the Security Council shall have one representative. 

FUNCTIONS AND POWERS 
Article 24 

1. In order to ensure prompt and effective action by the United Nations, its Mem- 
bers confer on the Security Council primary responsibility for the maintenance of 
international peace and security, and agree that in carrying out its duties under this 
responsibility the Security Council acts on their behalf. 

2. In discharging these duties the Security Council shall act in accordance with 
the Purposes and Principles of the United Nations. The specific powers granted to the 
Security Council for the discharge of these duties are laid down in Chapters VI. 
VII, VIII, and XII. 

3 The Security Council shall submit annual and, when necessary, special reports 
to the General Assembly for its consideration 

Article 25 

The Members of the United Nations agree to accept and carry out the decisions 
of the Security Council in accordance with the present Charter. 

Article 26 

In order to promote the establishment and maintenance of international peace and 
securitywith the least diversion for armaments of the world’s human and economic 
resources, the Security Council shall be responsible for formulating, with the assist- 
ance of the Military Staff Committee referred to in Article 47, plans to be submitted 
to the Members of the United Nations for the establishment of a system for the 
regulation of armaments. 

VOTING 
Article 27 

1 Each member of the Security Council shall have one vote. 

2 Decisions of the Security Council on procedural matters shall be made by an 
affirmative vote of seven members. , 
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3, Decisions of the Security Council on all other matters shall be made by an 
affirmative vole of seven members including the concurring votes of the permanent 
members; provided that, in decisions under Chapter VI, and under paragraph 3 of 
Article 52, a party to a dispute shall abstain from voting. 

PROCEDURE 

Article 28 

1. The Security Council shall be so organized as to be able to function continu- 
ously. Each member of the Security Council shall for this purpose be represented at 
all times at the seat of the Organization. 

2. The Security Council shall hold periodic meetings at which each of its members 
may, if it so desires, be represented by a member of the government or by some other 
specially designated representative. 

3. The Security Council may hold meetings at such places other than the seat of 
the Organization as in its judgment will best facilitate its work. 

Article 

The Security Council may establish such subsidiary organs as it deems necessary 
for the performance of its functions. 


Article 30 

The Security Council shall adopt its own rules of procedure, including the method 
of selecting its President. 


Article 31 

Any Member of the United Nations which is not a member of the Security Coun- 
cil may participate, without vote, in the discussion of any question brought before 
the Security Council whenever the latter considers that the interests of that Member 
are specially affected. 


Article 32 

Any Member of the United Nations which is not a member of the Security Council 
or any state which is not a Member of the United Nations, if it is a party to a dis- 
pute under consideration by the Security Council, shall be invited to participate, 
without vote, in the discussion relating to the dispute. The Security Council shall 
lay down such conditions as it deems just for the participation of a state which is not 
a Member of the United Nations. 


Chapter VI 

Pacifio Settlement or Disputes 
Article 33 

1. The parties to any dispute, the continuance of which is likely to endanger the 
maintenance of international peace and security, shall, first of all, seek a solution by 
negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to 
regional agencies or arrangements, or other peaceful means of their own choice. 

2. The Security Coimcil shall, when it deems necessary, call upon the parties to 
settle their dispute by such means. , 
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Article 34 

The Security Council may investigate any dispute, or any situation which might 
lead to international friction or give rise to a dispute, in order to deteimine whether 
the continuance of the dispute or situation is likely to endanger the maintenance of 
international peace and security. 

Article 35 

1. Any Member of the United Nations may bring any dispute, or any situation of 
the nature referred to in A^rticle 34, to the attention of the Security Council or of 
the General Assembly. 

2. A state which is not a Member of the United Nations may bring to the attention 
of the Security Council or of the General Assembly any dispute to which it is a party 
if it accepts in advance, for the purposes of the dispute, the obligations of pacific 
settlement provided in the present Charter. 

3 The proceedings of the General Assembly in respect of matters brought to its 
attention under this Article will be subject to the provisions of Articles ii and 12. 

Article 36 

I. The Security Council may, at any stage of a dispute of the nature referred to 
in Article 33 or of a situation of like nature, recommend appropriate procedures or 
methods of adjustment. 

2 The Security Council should take into consideration any procedures for the 
settlement of the dispute which have already been adopted by the parties. 

3. In making recommendations under this Article the Security Council should 
also take into consideration that legal disputes should as a general rule be referred 
by the parties to the International Court of Justice in accordance with the provisions 
of the Statute of the Court. 

Article jy 

1. Should the parties to a dispute of the nature referred to in Article 33 fail to 
settle it by the means indicated in that Article, they shall refer it to the Security 
Council. 

2. If the Security Council deems that the continuance of the dispute is in fact 
likely to endanger the maintenance of international peace and security, it shall decide 
whether to take action under Article 36 or to recommend such terms of settlement 
as it may consider appropriate. 

Article 38 

Without prejudice to the provisions of Articles 33 to 37, the Security Council may, 
if all the parties to any dispute so request, make recommendations to the parties with 
a view to a pacific settlement of the dispute. 


Chapter VII 

Action With Respect to Threats to the Peace, Breaches op the Peace, and 

Acts op Aggression 

Article 3p 

The Security Council shall determine the existence of any threat to the peace, 
breach of the peace, or act of aggression and shall make recommendations, or decide 
what measures shall be taken in accordance with Articles 41 and 42, to maintain or 
restore international peace and security. 
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Article 40 

Tn order to prevent an aggravation of the situation, the Security Council may, 
before making the recommendations or deciding upon the measures provided for in 
Article 39, call upon the parties concerned to comply with such provisional measures 
as it deems necessary or desirable. Such provisional measures shall be without preju- 
dice to the rights, claims, or position of the parties concerned. The Security Council 
shall duly take account of failure to comply with such provisional measures. 

Article 41 

The Security Council may decide what measures not involving the use of armed 
force are to be employed to give effect to its decisions, and it may call upon the 
Members of the United Nations to apply such measures. These may include com- 
plete or partial interruption of economic relations and of rail, sea, air, postal, tele- 
graphic, radio, and other means of communication, and the severance of diplomatic 
relations. 


Article 42 

Should the Security Council consider that measures provided for in Article 41 
would be inadequate or have proved to be inadequate, it may take such action by 
air, sea, or land forces as may be necessary to maintain or restore international peace 
and security. Such action may include demonstrations, blockade, and other operations 
by air, sea, or land forces of Members of the United Nations. 

Article 43 

1. All Members of the United Nations, in order to contribute to the maintenance 
of international peace and security, undertake to make available to the Security 
Council, on its call and in accordance with a special agreement or agreements, 
armed forces, assistance, and facilities, including rights of passage, necessary for 
the purpose of maintaining international peace and security. 

2. Such agreement or agreements shall govern the numbers and types of forces, 
their degree of readiness and general location, and the nature of the facilities and 
assistance to' be provided. 

3. The agreement or agreements shall be negotiated as soon as possible on the 
initiative of the Security Council. They shall be concluded between the Security 
Council and Members or between the Security Council and groups of Members 
and shall be subject to ratification by the signatory states in accordance with their 
respective constitutional processes. 


Article 44 

When the Security Council has decided to use force it shall, before calling upon 
a Member not represented on it to provide armed forces in fulfillment of thi obliga- 
tions assumed under Article 43, invite that Member, if the Member so desires, to 
participate in the decisions of the Security Council concerning the employment of 
contingents of that Member’s armed forces. 

Article 45 

In order to enable the United Nations to take urgent military measures, Members 
shall hold immediately available national air-force contingents for combined inter- 
national enforcement action. The strength and degree of readiness of these con- 
tingents and plans for their combined action shall be determined, within the limits 
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laid down in the special agreement or agreements referred to in Article 43, by the 
Security Council with the assistance of the Military Staff Committee. 

Article 46 

Flans for the application of armed force shall be made by the Security Council 
with the assistance of the Military Staff Committee. 

Article 47 

1. There shall be established a Military Staff Committee to advise and assist the 
Security Council on all questions relating to the Security Council’s military require- 
ments for the maintenance of international peace and security, the employment and 
command of forces placed at its disposal, the regulation of armaments, and possible 
disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff of the perma- 
nent members of the Security Council or their representatives. Any Member of the 
United Nations not permanently represented on the Committee shall be invited by 
the Committee to be associated with it when the efficient discharge of the Commit- 
tee’s responsibilities requires the participation of that Member in its work. 

3. The Military Staff Committee shall be responsible under the Security Council 
for the strategic direction of any armed forces placed at the disposal of the Security 
Council. Questions relating to the command of such forces shall be worked out 
subsequently. 

4. The MUitary Staff Committee, with the authorization of the Security Council 
and after consultation with appropriate regional agencies, may establish regional 
subcommittees. 

Article 48 

I. The action required to carry out the decisions of the Security Council for the 
maintenance of international peace and security shall be taken by all the Members 
of the United Nations or by some of them, as the Security Council may determine 

a. Such decisions shall be carried out by the Members of the United Nations 
directly and through their action in the appropriate international agencies of which 
they are members. 


Article 4p 

The Members of the United Nations shall join in affording mutual assistance in 
carrying out the measures decided upon by the Security Council, 

Article 50 

If preventive or enforcement measures against any state are taken by the Security 
Council, any other state, whether a Member of the United Nations or not, which 
finds itself confronted with special economic problems arising from the carrying 
out of those measures shall have the right to consult the Security Council with 
regard to a solution of those problems. 

Article 57 

Nothing in the present Charter shall impair the inherent right of individual or col- 
lective self-defense if an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken the measures necessary to maintain 
international peace and security. Measures taken by Members in the exercise of 
this right of self-defense shall be immediately reported to the Security Council and 
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shall not in any way affect the authority and responsibility of the Security Council 
under the present Charier to take at any time such action as it deems necessary in 
order to maintain or restore international peace and security. 


Chapter VIII 
Regional Arsangements 

Article 52 

1. Nothing in the present Charter precludes the existence of regional arrangements 
or agencies for dealing with such matters relating to the maintenance of international 
peace and security as are appropriate for regional action, provided that such arrange- 
ments or agencies and their activities are consistent with the Purposes and Principles 
of the United Nations. 

2. The Members of the United Nations entering into such arrangements or con- 
stituting such agencies shall make every eSort to achieve pacific settlement of local 
disputes through such regional arrangements or by such regional agencies before 
referring them to the Security Council. 

3. The Security Council shall encourage the development of pacific settlement of 
local disputes through such regional arrangements or by such regional agencies cither 
on the initiative of the states concerned or by reference from the Security Council. 

4. This Article in no way impairs the application of Articles 34 and 35. 

Article S 3 

1. The Security Council shall, where appropriate, utilize such regional arrange- 
ments or agencies for enforcement action under its authority. But no enforcement 
action shall be taken under regional arrangements or by regional agencies without 
the authorization of the Security Council, with the exception of measures against 
any enemy state, as defined in paragraph 2 of this Article, provided for pursuant 
to Article 107 or in regional arrangements directed against renewal of aggressive 
policy on the part of any such state, rmtil such time as the Organization may, on 
request of the Governments concerned, be charged with the responsibility for pre- 
venting further aggression by such a state. 

2. The term enemy state as used in paragraph i of this Article applies to any 
state which during the Second World War has been an enemy of any signatory of 
the present Charter. 

Article 54 

The Security Council shall at all times be kept fully informed of activities under- 
taken or in contemplation under regional arrangements or by regional agencies for 
the maintenance of international peace and security. 


Chapter IX 

International Economic and Social Cooperation 
Article 55 

With a view to the creation of conditions of stability and well-being which are 
necessary for peaceful and friendly relations among nations based on respect for the 
principle of equal rights and self-determination of peoples, the United Nations shall 
promote: 
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a. higher standards of living, full employment, and conditions of economic and 
social progress and development; 

b. solutions of international economic, social, health, and related problems; and 
inteinalional cultural and educational cooperation ; and 

c. universal respect for, and observance of, human rights and fundamental free- 
doms for all without distinction as to race, sex, language, or religion. 

Article 56 

All Members pledge thepiselves to take joint and separate action in cooperation 
with the Organization for the achievement of the purposes set forth in Article S5 

Article 57 

T The various specialized agencies, established by intergovernmental agreement 
and having wide international responsibilities, as defined in their basic instruments, 
in economic, social, cultural, educational, health, and related fields, shall be brought 
into relationship with the United Nations in accordance with the provisions of 
Article 63. 

2 Such agencies thus brought into relation^p with the United Nations are here- 
inafter referred to as specialized agencies. 

Article 5S 

The Organization shall make recommendations for the coordination of the policies 
and activities of the specialized agencies. 

Article 5p 

The Organization shall, where appropiiate, initiate negotiations among the states 
concerned for the creation of any new specialized agencies required for the accom- 
plishment of the purposes set forth in Article 53. 

Article 60 

Responsibility for the discharge of the functions of the Organization set forth in 
this Chapter shall be vested in the General Assembly and, under the authority of 
the General Assembly, in the Economic and Social Council, which shall have for this 
purpose the powers set forth in Chapter X. 


Chapter X 

The Economic and Social Council 

COMPOSITION 

Article 6i 

I. The Economic and Social Council shall consist of eighteen Members of the 
United Nations elected by the General Assembly 

2 Subject to the provisions of paragraph 3, six members of the Economic and 
Social Council shall be elected each year for a term of three years. A retiring member 
shall be eligible for immediate re-dection. 

3 At the first election, eighteen members of the Economic and Social Council shall 
be chosen The term of office of six members so chosen shall expire at the end of 
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one year, and of six oilier members at the end of Iwo years, in accordance ■with ar- 
rangements made by the General Assembly. 

4, Each member of the Economic and Social Council shall have one representative. 


FUNCTIONS AND POWEES 

Article 62 

1. The Economic and Social Council may make or initiate studies and reports with 
respect to international economic, social, cultural, educational, health, and related 
matters and may make recommendations with respect to any such matters to the 
General Assembly, to the Members of the United Nations, and to the specialized 
agencies concerned. 

2. It may make recommendations for the purpose of promoting respect for, and 
observance of, human rights and fundamental freedoms for all. 

3. It may prepare draft conventions for submission to the General Assembly, with 
respect to matters falling within its competence. 

4. It may call, in accordance with the rules prescribed by the United Nations, inter- 
national conferences on matters falling vdthin its competence. 


Article 63 

1. The Economic and Social CouncU may enter into agreements with any of the 
agencies referred to in Article 57, defining ^e terms on which the agency concerned 
shall be brought into relationship with the United Nations, Such agreements shall 
be subject to approval by the General Assembly. 

2. It may coordinate the activities of the specialized agencies through consultation 
with and recommendations to such agencies and through recommendations to the 
General Assembly and to the Members of the United Nations. 


Article 64 

1. The Economic and Social Council may take appropriate steps to obtain regular 
reports from'the specialized agencies. It may make arrangements with the Members 
of the United Nations and with the specialized agencies to obtain reports on the steps 
taken to give effect to its own recommendations and to recommendations on matters 
falling within its competence made by the General Assembly. 

2. It may communicate its observations on these reports to the General Assembly, 


Article 65 

The Economic and Social Council may furnish information to the Security Council 
and shall assist the Security Council upon its request. 


Article 66 

1. The Economic and Social Council shall perform such functions as fall within its 
competence in connection with the carrying out of the recommendations of the Gen- 
eral Assembly. 

2. It may, ■with the approval of the General Assembly, perform services at the 
request of Members of the United Nations and at the request of specialized agencies. 

3. It shall perform such other functions as are specified elsewhere in the present 
Charter or as may be assigned to it by the General Assembly. 
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VOTING 

Article 6^ 

1. Each member of the Economic and Social Council shall have one vote. 

2. Decisions of the Economic and Social Council shall be made by a majority 
of the members present and voting. 


PROCEDURE 

Article 68 

The Economic and Social Council shall set up commissions in economic and social 
fields and for the promotion of human rights, and such other commissions as may 
be required for the performance of its functions. 

Article dp 

The Economic and Social Council shall invite any Member of the United Nations 
to participate, without vote, in its deliberations on any matter of particular concern 
to that Member. 


Article 70 

The Economic and Social Council may make arrangements for representatives of 
the specialized agencies to participate, without vote, in its deliberations and in those 
of the commissions established by it, and for its representatives to participate in the 
deliberations of the specialized agencies. 

Article 71 

The Economic and Social Council may make suitable arrangements for consultation 
with non-governmental organizations which are concerned with matters within 
its competence. Such arrangements may be made with international organizations 
and, where appropriate, with national organizations after consultation with the 
Member of the United Nations concerned. 

Article 72 

1. The Economic and Social Council shall adopt its own rules of procedure, includ- 
ing the method of selecting its President. 

2. The Economic and Social Council shall meet as required in accordance with 
its rules, which shall include provision for the convening of meetings on the request 
of a majority of its members. 


Chapter XI 

Declaration Regarding Non-Self-Governing Territories 
Article 73 

Members of the United Nations which have or assume responsibilities for the ad- 
ministration of territories whose peoples have not yet attained a full measure of self- 
government recognize the principle that the interests of the inhabitants of these 
territories are paramount, and accept as a sacred trust the obligation to promote to 
the utmost, within the system of international peace and security established by the 
present Charter, the well-being of the inhabitants of these territories, and, to this end: 
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a. to ensure, with due respect for the culture of the peoples concerned, their 
political, economic, social, and educational advancement, their just treatment, and 
their protection against abuses; 

b. to develop self-government, to take due account of the political aspirations of 
the peoples, and to assist them in the progressive development of their free political 
institutions, according to the particular circumstances of each territory and its 
peoples and their varying stages of advancement; 

c. to further international peace and security; 

d. to promote constructive measures of development, to encourage research, and 
to cooperate with one another and, when and where appropriate, with specialized in- 
ternational bodies with a view to the practical achievement of the social, economic, 
and scientific purposes set forth in this Article; end 

e. to transmit regularly to the Secretary-General for information purposes, sub- 
ject to such limitation as security and constitutional considerations may require, 
statistical and other information of a technical nature relating to economic, social, 
and educational conditions in the territories for which they are respectively responsi- 
ble other than those territories to which Chapters XII and XIII apply. 

Article 74 

Members of the United Nations also agree that their policy in respect of the terri- 
tories to which this Chapter applies, no less than in respect of their metropolitan 
areas, must be based on the general prindple of good-neighborlincss, due account 
being taken of the interests and well-being of the rest of the world, in social, eco- 
nomic, and commercial matters. 


Chapter XII 

International Trusteeship System 
Article 75 

The United Nations shall establish under its authority an international trusteeship 
system for thp administration and supervision of such territories as may be placed 
thereunder by subsequent individual agreements. These territories are hereinafter 
referred to as trust territories. 


Article j6 

The basic objectives of the trusteeship system, in accordance with the Purposes of 
the United Nations laid down in Article i of the present Charter, shall be: 

a. to further international peace and security ; 

h. to promote the political, economic, social, and educational advancement of the 
inhabitants of the trust territories, and their progressive development towards self- 
government or independence as may be appropriate to the particular circumstances 
of each territory and its peoples and the freely expressed wishes of the peoples 
concerned, and as may be provided by the terms of each trusteeship agreement; 

c. to encourage respect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language, or religion, and to encourage recognition 
of the interdependence of the peoples of the world; and 

d. to ensure equal treatment in social, economic, and commercial matters for all 
Members of the United Nations and their nationals, and also equal treatment for 
the latter in the administration of justice, without prejudice to the attainment of the 
foregoing objectives and subject to the provisions of Article 80. 
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Article 77 

I. The trusteeship system shall apply to such terntories in the following categories 
as may be placed thereunder by means of trusteeship agreements : 

a. territories now held under mandate; 

b. territories which may be detached from enemy states as a result of the Second 
World War; and 

c territories voluntarily placed under the system by states responsible for their 
administration. 

2 It will be a matter fojr subsequent agreement as to which territories in the fore- 
going categories will be brought under the trusteeship system and upon what terms. 

Article yS 

The trusteeship system shall not apply to territories which have become Members 
of the United Nations, relationship among which shall be based on respect for the 
principle of sovereign equality. 

Article 7p 

The teims of trusteeship for each territory to be placed under the trusteeship 
system, including any alteration or amendment, shall be agreed upon by the slates 
directly concerned, including the mandatory power in the case of territoiies held 
under mandate by a Member of the United Nations, and shall be approved as pro- 
vided for in Articles 83 and 85. 

Article 80 

1. Except as may be agreed upon in individual trusteeship agreements, made under 
Articles 77, 79, and 81, placing each territory under the trusteeship system, and 
until such agreements have been concluded, nothing in this Chapter shall be con- 
strued in or of itself to alter in any manner the rights whatsoever of any states or 
any peoples or the terms of existing international instruments to which Members 
of the United Nations may respectively be parties. 

2. Paragraph 1 of this Article shall not be interpreted as giving grounds for delay 
or postponement of the negotiation and conclusion of agreements for placing man- 
dated and other territories under the trusceeship system as provided for in Article 77. 

Article 81 

The trusteeship agreement shall in each case include the terms under which the 
trust territory will be administered and designate the authority which will exercise 
the administration of the trust territory. Such authority, hereinafter called the 
administering authority, may be one or more states or the Organization itself. 

Article 82 

There may be designated, in any trusteeship agreement, a strategic area or areas 
which may include part or all of the trust territory to which the agreement applies, 
without prejudice to any special agreement or agreements made under Article 43. 

Article 83 

I. All functions of the United Nations rdating to strategic areas, including the 
approval of the terms of the trusteeship agreements and of their alteration or amend- 
ment, shall be exercised by the Security Council. 

2 The basic objectives set forth in Article 76 shall be applicable to the people 
of each strategic area. n 
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3. The Security Council shall, subject to the provisions of the truslceship JiRreo- 
ments and without prejudice to security considerations, avail itself of the assihUince 
of the Trusteeship Council to perform those functions of the United Nations under 
the trusteeship system relating to political, economic, social, and educational matters 
in the strategic areas. 

Article 84 

It shall be the duty of the administering authority to ensure that the trust territorj’ 
shall play its part in the maintenance of international peace and security To this 
end the administering authority may make use of volunteer forces, facilities, and 
assistance from the trust territory in carrying out the obligations towards the Security 
Council undertaken in this regard by the administering authority, as well as for local 
defense and the maintenance of law and order within the trust territory. 

Article 85 

1. The functions of the United Nations with regard to trusteeship agreements for 
all areas not designated as strategic, including the approval of the terms of the trus- 
teeship agreements and of their alteration or amendment, shall be exercised by the 
General Assembly. 

2. The Trusteeship Council, operating under the authority of the General Assem- 
bly, shall assist the General Assembly in carrying out these functions. 


Chapter XIII 

The Trusteeship Council 

COMPOSITION 
Article 86 

1. The Trusteeship Council shall consist of the following Members of the United 
Nations : 

a. those Members administering trust territories; 

b. such of those Members mentioned by name in Article 23 as are not administer- 
ing trust territories; and 

c. as many other Members elected for three-year terms by the General Assembly 
as may be necessary to ensure that the total numbr of members of the Trusteeship 
Council is equally divided between those Members of the United Nations which 
administer trust territories and those which do not. 

2. Each member of the Trusteeship Council shall designate one specially qualified 
person to represent it therein. 


FUNCTIONS AND POWERS 

Article 8j 

The General Assembly and, under its authority, the Trusteeship Council, in carry- 
ing out their functions, may : 

a. consider reports submitted by the administering authority; 

h. accept petitions and examine them in consultation with the administering 
authority; 

c. provide for periodic visits to the respective trust territories at times agreed upon 
with the administering authority; and 

d. take these and other actions in conformity with the terms of the trusteeship 
agreements. 
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Article 88 

The Trusteeship Council shall formulate a questionnaire on the political, economic, 
social, and educational advancement of the inhabitants of each trust territory, and 
the administering authority for each trust territory within the competence of the 
General Assembly shall make an annual report to the General Assembly upon the 
basis of such questionnaire. 

VOTING 

, Article 8 p 

1. Each member of the Trusteeship Council shall have one vote. 

2. Decisions of the Trusteeship Council shall be made by a majority of the 
members present and voting. 

PROCECUSE 

Article go 

1. The Trusteeship Council shall adopt its own rules of procedure, including the 
method of selecting its President. 

2. The Trusteeship Council shall meet as required in accordance with its rules, 
which shall include provision for the convening of meetings on the request of a 
majority of its members. 

Article pi 

The Trusteeship Council shall, when appropriate, avail itself of the assistance of 
the Economic and Social Council and of die specialized agencies in regard to matters 
with which they are respectively concerned. 


Chapter XIV 

The International Court op Justice 

Article ga 

The International Court of Justice shall be the principal judicial' organ of the 
United Nations. It shall function in accordance with the annexed Statute, which is 
based upon the Statute of the Permanent Court of International Justice and forms 
an integral part of the present Charter. 

Article pj 

1. All Members of the United Nations are ipso facto parties to the Statute of the 
International Court of Justice. 

2. A state which is not a Member of the United Nations may become a party 
to the^Statute of the International Court of Justice on conditions to be determined 
in each case by the General Assembly upon the recommendation of the Security 
Council. 

Article g^ 

1. Each Member of the United Nations undertakes to comply with the decision 
of the International Court of Justice in any case to which it is a party. 

2. If any party to a case fails to perform the obligations incumbent upon it under 
a judgment rendered by the Court, the other party may have recourse to the Security 
Council, which may, if it deems necessary, make recommendations or decide upon 
measures to be taken to give effect, to the judgment. 
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Article p 5 

Nothing in the present Charter shall prevent Members of the United Nations 
from entrusting the solution of their differences to other tribunals by virtue of agree- 
ments already in existence or which may be concluded in the future. 

Article p6 

1. The General Assembly or the Security Council may request the International 
Court of Justice to give an advisory opinion on any legal <juestion. 

2 . Other organs of the United Nations and specialized agencies, which may at any 
time be so authorized by the General Assembly, may also request advisory opinions 
of the Court on legal questions arising within the scope of their activities. 


Chapter XY 
The Secretakiat 

Article py 

The Secretariat shall comprise a Secretary-General and such staS as the Organi- 
zation may require. The Secretary-General shall be appointed by the General Assem- 
bly upon the recommendation of the Security Council. He shall be the chief 
administrative oflScer of the Organization. 

Article g8 

The Secretary-General shall act in that capacity in all meetings of the General 
Assembly, of the Security Council, of the Economic and Social Council, and of the 
Trusteeship Council, and shall perform such other functions as arc entrusted to him 
by these organs. The Secretary- General shall make an annual report to the General 
Assembly on the work of the Organization. 

Article pp 

The Secretary-General may bring to the attention of the Security Council any 
matter which in bis opinion may threaten the maintenance of international peace and 
security. 

Article loo 

I. In the performance of their duties the Secretary-General and the staH shall not 
seek or receive instructions from any government or from any other authority 
external to the Organization. They shall refrain from any action which might reflect 
on. their position as international ofiicials responsible only to the Organization. 

3. Each Member of the United Nations undertakes to respect the exclusively 
international character of the responsibilities of the Secretary-General and the staff 
and not to seek to influence them in the discharge of their responsibilities. 

Article xoi 

1. The staff shall be appointed by the Secretary-General under regulations estab- 
lished by the General Assembly. 

2 . Appropriate .■•.taffs shall be permanently assigned to the Economic and Social 
Council, the Trusteeship Council, and, as required, to other organs of the United 
Nations. These staffs shall form a part of the Sepretariat. 
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3. The paramount consideration in the employment of the staff and in the deter- 
mination of the conditions of service shall be the necessity of securing the highest 
standards of efiBciency, competence, and integrity. Due regard shall be paid to the 
importance of recruiting the staff on as wide a geographical basis as possible. 


Chapter XVI 

Miscellaneous Provisions 

Article 102 

1, Every treaty and every international agreement entered into by any Member 
of the United Nations after the present Charter comes into force shall as soon as 
possible be registered with the Secretariat and published by it. 

2. No party to any such treaty or international agreement which has not been 
registered in accordance with the provisions of paragraph i of this Article may invoke 
that treaty or agreement before any organ of the United Nations. 

Article 103 

In the event of a conflict between the obligations of the Members of the United 
Nations under the piesent Charter and their obligations under any other interna- 
UonAl agreement, their obligations under the present Charter shall prevail. 

Article 10 i 

The Organization shall enjoy in the territory of each of its Members such legal 
capacity as may be necessary for the exercise of its functions and the fulfillment 
of its purposes. 

Article 105 

1. The Organization shall enjoy in the territory of each of its Members such 
privileges and immunities as are necessary for the fulfillment of its purposes. 

2. Representatives of the Members of the United Nations and officials of the 
Organization shall similarly enjoy such privileges and immunities US’ are necessary 
for the independent exercise of their functions in connection with the Organization. 

3 The General Assembly may make recommendations with a view to determining 
the details of the application of paragraphs i and 2 of this Article or may propose 
conventions to the Members of the United Nations for this purpose. 


Chapter XVII 

Transitional Security Arrangements 
Article 106 

Pending the coming into force of such special agreements referred to in Article 43 
as in the opinion of the Security Council enable it to begin the exercise of its re- 
sponsibilities under Article 42, the parties to the Four-Nation Declaration, signed 
at Moscow, October 30, 1943, and France, shall, in accordance with the provisions 
of paragraph 5 of that Declaration, consult with one another and as occasion requires 
with other Members of the United Nations with a view to such joint action on 
behalf of the Organization as may be necessary for the purpose of maintaining inter- 
national peace and security. , 
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Article /07 

Nothing in the present Charter shall invalidate or preclude action, in relation to 
any state which during the Second World War has been an enemy of any signatory 
to the present Charter, taken or authorized as a result of that war by the Govern- 
ments having responsibility for such action. 


Chapter XVIII 
Amendments 

Article 108 

Amendments to the present Charter shall come into force for all Members of 
the United Nations when they have been adopted by a vote of two thirds of the 
members of the General Assembly and ratified in accordance with their respective 
constitutional processes by two thirds of the Members of the United Nations, in- 
cluding all the permanent members of the Security Council. 

Article log 

1. A General Conference of the Members of the United Nations for the purpose 
of reviewing the present Charter may be held at a date and place to be fixed by a 
two-thirds vote of the members of the General Assembly and by a vote of any seven 
members of the Security Council. Each Member of the United Nations shall have 
one vole in the conference. 

2. Any alteration of the present Charter recommended by a two-thirds vote of 
the conference shall take effect when ratified in accordance with their respective 
constitutional processes by two thirds of the Members of the United Nations includ- 
ing all the permanent members of the Security Council. 

3. If such a conference has not been held before the tenth annual session of the 
General Assembly following the coming into force of the present Charter, the pro- 
posal to call such a conference shall he phiced on the agenda of that session of the 
General Assembly, and the conference shall be held if so decided by a majority vote 
of the membecs of the General Assembly and by a vote of any seven members of 
the Security Council. 


Chapter XIX 

Ratification and Signature 
Article no 

1. The present Charier shall be ratified by the signatory states in accordance 
with their respective constitutional processes. 

2. The ratifications shall be deposited with the Government of the United States 
of America, which shall notify all the signatory states of each deposit as well as the 
Secretary-General of the Organization when he has been appointed. 

3. The present Charter shall come into force upon the deposit of ratifications by 
the Republic of China, France, the Union of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland, and the United States of America, 
and by a majority of the other signatory states. A protocol of the ratifications de- 
posited shall thereupon be drawn up by the Government of the United States of 
America which shall communicate copies thereof to all the signatory states. 
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4. The stales signatory to the present Charter which ratify it after it has come 
into force will become original Members of the United Nations on the date of the 
deposit of their respective ratifications. 

Article in 

The present Charter, of which the Chinese, French, Russian, English, and Spanish 
texts are equally authentic, shall remain deposited in the archives of the Govern- 
ment of the United States of America. Duly certified copies thereof shall be trans- 
mitted by that Government to the Governments of the other signatory states. 

In faith whekeof the representatives of the Governments of the United Nations 
have signed the present Charter. 

Done at the city of San Francisco the twenty-sixth day of June, one thousand 
nine hundred and forty-five. 

\Here follow the signatures of the delegates.'] 
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Statute of the International Court of Justice 


Article i 

The international court oe justice established by the Charter of the United 
Nations as the principal judicial organ of the United Nations shall be constituted 
and shall function in accordance with the provisions of the present Statute, 


Chapter 1 

Organization of the Court 

Article 2 

The Court shall be composed of a body of independent judges, elected regardless 
of their nationality from among persons of high moral character, who possess the 
qualifications required in their respective countries for appointment to the highest 
judicial offices, or are jurisconsults of recognised competence in international law. 

Article 3 

1. The Court shall consist of fifteen members, no two of whom may be nationals 
of the same state. 

2, A person who for the purposes of membership in the Court could be regarded 
as a national of more than one state shall be deemed to be a national of the one 
in which he ordinarily exercises civil and political rights. 

Article 4 

1. The members of the Court shall be elected bj the General Assembly and by 
the Security Council from a list of persons nominated by the national groups in the 
Permanent Court of Arbitration, in accordance with the following provisions. 

2. In the case of Members of the United Nations not represented in the .Perma- 
nent Court of Arbitration, candidates shall be nominated by national groups ap- 
pointed for this purpose by their governments under the same conditions as those 
prescribed for members of the Permanent Court of Arbitration by Article 44 of 
the Convention of The Hague of igoy for the pacific settlement of international 
disputes. 

3. The conditions under which a state which is a party to the present Statute 
but is not a Member of the United Nations may participate in decting the members 
of the Court shall, in the absence of a special agreement, be laid down by the General 
Assembly upon recommendation of the Security Council. 

Article 5 

I. At least three months before the date of the election, the Secretary-General 

of the United Nations shall address a written request to the members of the Per- 

710 
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manent Court of Arbitration belonging to the states which are parties to the present 
Statute, and to the members of the national groups appointed under Article 4, 
paragraph 2, inviting them to undertake, within a given lime, by national groups, 
the nominatiozi of persons in a position to accept the duties of a member of the 
Court. 

2. No group may nominate more than four persons, not more than two of whom 
shall be of their own nationality. In no case may the number of candidates nominated 
by a group be more than double tlie number of seats to be filled. 

. Article 6 

Before making these nomin'ations, each national group is recommended to consult 
its highest court of justice, its legal faculties and schools of law, and its national 
academies and national sections of international academies devoted to the study 
of law. 


Article f ' 

1. The Secretary-General shall prepare a list in alphabetical order of all the 
persons thus nominated Save as provided in Article 12, paragraph 2, these shall be 
the only persons eligible. 

2. The Secretary-General shall submit this list to the General Assembly and to 
the Security Council. 

Article 8 

The General Assembly and the Security Council shall proceed independently of 
one another to elect the members of the Court. 

Article p 

At every election, the electors shall bear in mind not only that the persons to be 
elected should individually possess the qualifications required, but also that in the 
body as a whole the lepiesentalion of the main forms of civilization and of the 
principal legal systems of the world should be assured. 

Article 10 

« 

1. Those candidates who obtain an absolute majority of votes in the General 
Assembly and in the Security Council shall be considered as elected. 

2. Any vote of the Security Council, whether for the election of judges or for the 
appointment of members of the conference envisaged in Article 12, shall be taken 
without any’ distinction between permanent and non-permanent members of the 
Security Council. 

3. In the event of more than one national of the same state obtaining an absolute 
majority of the votes both of the General Assembly and of the Security Council, 
the eldest of these only shall be considered as elected. 

Article ii 

If, after the first meeting held for the purpose of the election, one or more seats 
remain to be filled, a second and, if necessary, a third meeting shall take place. 

Article 12 

I. If, after the third meeting, one or more seats still remain unfilled, a joint con- 
ference consisting of six members, three appointed by the General Assembly and 
three by the Security Council, majj be formed at any time at the request of either 
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the General Assembly or the Security Council, for the purpose of choosiuK by the 
vote of un absolute majority one name for each seat still vacant, to submit to the 
General Assembly and the Security Council lor their respective acceptance. 

a. If the joint conference is unanimously agreed upon any person who fulfils the 
required conditions, he may be included in its list, even though he was not included 
in the list of nominations referred to in Article 7. 

3. If the joint conference is satisfied that it will not be successful in procuring 
an election, those members of the Court who have already been elected shall, within 
a period to be fixed by the Security Council, proceed to fill the vacant seats by 
selection from among those candidates who have obtained, votes either in the General 
Assembly or in the Security Council. 

4. In the event of an equality of votes among the judges, the eldest judge shall 
have a casting vote. . 

Article 13 

1. The members of the Court shall be elected for nine years and may be re- 
elected; provided, however, that of the judges elected at the first election, the terms 
of five judges shall expire at the end of three years and the terms of five more judges 
shall expire at the end of six years. 

2. The judges whose terms are to expire at the end of the above-mentioned initial 
periods of three and six years shall be chosen by lot to be drawn by the Secretary- 
General immediately after the first election has been completed. 

3. The members of the Court shall continue to discharge their duties until their 
places have been filled. Though replaced, they shall finish any cases which they may 
have begun. 

4. In the case of the resignation of a member of the Court, the resignation shall 
be addressed to the President of the Court for transmission to the Secretary-General. 
This last notification makes the place vacant. 

Article 14 

Vacancies shall be filled by the same method as that laid down for the first election, 
subject to the following provision; the Secretary-General shall, within one month 
of the occurrence of tlie vacancy, proceed to issue the invitations provided for in 
Article g, and the date of the election shall be fixed by the Security Council. 

Article 15 

A member of the Court elected to replace a member whose term of office has not 
expired shall hold office for the remainder of his predecessor’s term. 

Article 16 

1. No member of the Court may exercise any political or administrative function, 

or engage in any othe'' occupation of a professional nature. ' 

2. Any doubt on this point shall be settled by the decision of the Court. 

Article 17 

1. No member of the Court may act as agent, counsel, or advocate in any case. 

2. No member may participate in the decision of any case in which he has pre- 
viously taken part as agent, counsel, or advocate for one of the parties, or as a 

Tuembet of a national or international court, or of a commission of enquiry, or in any 

other capacity, 

3. Any doubt on. this point shall be settled by. the decision of the Court. 
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Article iS 

1. No member of the Court can be dismissed unless, in the unanimous opinion of 
the other members, he has ceased to fulfill the required conditions. 

2. Formal notification thereof shall be made to the Secretary-General by the 
Registrar. 

3. This notification makes the place vacant. 

Article ip 

The members of the Court, when engaged on the business of the Court, shall enjoy 
diplomatic privileges and immunities. 

Article ao 

Every member of the Court shall, before taking up his duties, make a solemn 
declaration in open court that he will exercise his powers impartially and con- 
scientiously. 

Article 21 

1. The Court shall elect its President and Vice-President for three years; they may 
be re-elected. 

2. The Court shall appoint its Registrar and may provide for the appointment 
of such other oflficers as may be necessary. 

Article 22 

1. The seat of the Court shall be established at The Hague. This, however, shall 
not prevent the Court from sitting and exercising its functions elsewhere whenever 
the Court considers it desirable. 

2. The President and the Registrar shall reside at the seat of the Court. 

Article 2j 

1. The Court shall remain permanently in session, except during the judicial vaca- 
tions, the dates and duration of which shall be fixed by the Court. 

2. Members of the Court are entitled to periodic leave, the dates and duration of 
which shall be fixed by the Court, having in mind the distance between The Hague 
and the home of each judge. 

3. Members of the Court shall be bound, unless they are on leave or prevented 
from attending by illness or other serious reasons duly explained to the President, 
to hold ‘themselves permanently at the disposal of the Court. 

Article 24 

1. If, for some special reason, a member of the Court considers that he diould 
not take part in the decision of a particular case, he shall so inform the President. 

2. If the President considers that for some special reason one of the members of 
the Court should not sit in a particular case, he shall give him notice accordingly. 

3. If in any such case the member of the Court and the President disagree, the 
matter shall be settled by the decision of the Court. 

Article 25 

I. The full Court shall sit except when it is expressly provided otherwise in the 
present Statute. • 
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2, Subject to the condition that the number of judges available to constitute the 
Court is not thereby reduced below eleven, the Rules of the Court may provide 
for allowing one or more judges, according to circumstances and in rotation, to be 
dispensed from sitting. 

3. A quorum of nine judges shall suffice to constitute the Court. 

Article 26 

1. The Court may from time to time form one or more chambers, composed of 
three or more judges as the Court may determine, for dealing with particular cate- 
gories of cases ; for example, labor cases and cases relating to transit and communi- 
cations. 

2. The Court may at any time form a chamber for dealing with a particular case. 
The number of judges to constitute such a chamber shall be determined by the 
Court with the approval of the parties. 

3. Cases shall be heard and determined by the chambers provided for in this 
Article if the parties so request. 

Article 27 

A judgment given by any of the chambers provided for in Articles 26 and 29 shall 
be considered as rendered by the Court. 

Article 28 

The chambers provided for in Articles 26 and 29 may, with the consent of the par- 
ties, sit and exercise their functions elsewhere than at The Hague. 

Article 29 

With a view to the speedy despatch of business, the Court shall form annually 
a chamber composed of five judges which, at the request of the parties, may hear 
and determine cases by summary procedure. In addition, two judges shall be selected 
for the purpose of replacing judges who find it impossible to sit. 

• Article 30 

1. The Court shall frame rules for carrying out its functions. In particular, it 
shall lay down rules of procedure. 

■ 2. The Rules of the Court may provide for assessors to sit with the Court or 

with any of its chambers, without the right to vote. 

Article 31 

1. Judges of the nationality of each of the parties shall retain their right to sit 
in the case before the Court. 

2. If the Court includes upon the Bench a judge of the nationality of one of the 
parties, any other patty n^y choose a person to sit as judge. Such person shall be 
chosen preferably from among those persons who have been nominated as candidates 
as provided in Articles 4 and 5. 

3. If the Court includes upon the Bench no judge of the nationality of the parties, 
each of these parties may proceed to choose a judge as provided in paragraph 2 of 
this Article. 

4. The provisions of this Article shall apply to the case of Articles 26 and 29. 
In such cases, the President shall request one or, if necessary, two of the members 
of the Court forming the chamber to give place to the members of the Court of 
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the nationality of the parties concerned, and, failing such, or if they are unable to 
be present, to the judges specially chosen by the parties. 

5. Should there be several parties in the same interest, they shall, for the purpose 
of the preceding provisions, be reckoned as one party only. Any doubt upon this 
point shall be settled by the decision of the Court. 

6. Judges chosen as laid down in paragraphs 2, 3, and 4 of this Article shall fulfil 
the conditions required by Articles 2, 17 (paragraph 2), 20, and 24 of the present 
Statute. They shall take part in the decision on terms of complete equality with their 
colleagues. 


Article 32 

1. Each member of the Court shall receive an annual salary. 

2. The President shall receive a special annual allowance. 

3. The Vice-President shall receive a special allowance for every day on which 
he acts as President. 

4 The judges chosen under Article 31, other than members of the Court, shall 
receive compensation for each day on which they exercise their functions. 

S. These salaries, ^lowances, and compensation shall be fixed by the General 
Assembly They may not be decreased during the term of office. 

6 The salary of the Registrar shall be fixed by the General Assembly on the 
proposal of the Court. 

7 Regulations made by the General Assembly shall fix the conditions under which 
retirement pensions may be given to members of the Court and to the Registrar, and 
the conditions under which members of the Court and the Registrar shall have their 
traveling expenses refunded. 

8. The above salaries, allowances, and compensation shall be free of all taxation. 

Article 33 

The expenses of the Court shall be borne by the United Nations in such a manner 
as shall be decided by the General Assembly. 


Chapter II 

Competence op the Cotot 
Article 34 ■ 

Only states may be parties in cases before the Court. 

2. The Court, subject to and in conformity with its Rules, may request of public 
international organizations information relevant to cases before it, and shall receive 
such information presented by such organizations on their own initiative. 

3. Whenever the constructon of the constituent instrument of a public interna- 
tional organization or of an international convention adopted thereunder is in ques- 
tion in a case before the Court, the Registrar shall so notify the public international 
organization concerned and shall communicate to it copies of all the written proceed- 
ings. 

Article 35 

1. The Court shall be open to the states parties to the present Statute. 

2. The conditions under which the Court shall be open to other states shall, subject 
to the special provisions contained in treaties in force, be laid down by the Security 
Council, but in no case shall such conditions place the parties in a position of 
inequality before the Court. 
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3. When a slate which is not a Member of the United Nations is a parly to a case, 
the Court shall fix the amount which that party is to contribute towards the expenses 
of the Court, This provision shall not apply if such state is bearing a share of the 
expenses of the Court. 

Article 36 

1. The jurisdiction of the Court comprises all cases which the parties refer to it 
and all matters specially provided for in the Charter of the United Nations or in 
treaties and conventions in force. 

2. The states parties to the present Statute may at any time declare that they 
recognize as compulsory ipso facto and without special agreement, in relation to 
any other state accepting the same obligation, the jurisdiction of the Court in all legal 
disputes concerning; 

a. the interpretation of a treaty ; 

b. any question of international law; 

c. the existence of any fact which, if established, would constitute a breach of an 
international obligation ; 

d. the nature or extent of the reparation to be made for the breach of an inter- 
national obligation. 

3. The declarations referred to above may be made unconditionally or on con- 
dition of reciprocity on the part of several or certain states, or for a certain time. 

4. Such declarations shall be deposited with the Secretary-General of the United 
Nations, who shall transmit copies thereof to the parties to the Statute and to the 
Registrar of the Court. 

5. Declarations made under Article 36 of the Statute of the Permanent Court of 
International Justice and which are still in force shall be deemed, as between the 
parties to the present Statute, to be acceptances of the compulsory jurisdiction of the 
International Court of Justice for the period which they still have to run and in 
accordance with their terms. 

6. In the event of a dispute as to whether the Court has jurisdiction, the matter 
shall be settled by the decision of the Court. 

Article 3/ 

Whenever, a treaty or convention in force provides for reference of a matter to a 
tribunal to have been instituted by the League of Nations, or to the Permanent Court 
of International Justice, the matter shall, as between the parties to the present 
Statute, be referred to the International Court of Justice. 

Article 38 

1. The Court, whose function is to decide in accordance with international law 
such disputes as are submitted to it, shall apply; 

a. international conventions, whether general or particular, establishing rules 

expressly recognized by the contesting states; ^ 

b. international custom, as evidence of a general practice accepted as law ; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings 
of the most highly qualified publicists of the various nations, as subsidiary means 
for the determination of rules of law, 

2. This provision shall not prejudice the power of the Court to decide a case 
ex aequo et hono, if the parties agree thereto. 
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Chapter III 

Proceduse 

Article jp 

1. The official languages of the Court shall be French and English. If the parties 
agree that the case shall be conducted in French, the judgment shall be delivered 
in French. If the parties agree that the case shall be conducted in English, the judg- 
ment shall be delivered in English. 

2. In the absence of an agreement as to which language shall be employed, each 
party may, in the pleadings, use the language which it prefers; the decision of the 
Court shall be given in French and English. In this case the Court shall at the same 
time determine which of the two texts shall be considered as authoritative. 

3. The Court shall, at the request of any party, authorize a language other than 
French or English to be used by that party. 

Article 40 

1. Cases are brought before the Court, as the case may be, either by the notifica- 
tion of the special agreement or by a written application addressed to the Registrar. 
In either case the subject of the dispute and the parties shall be indicated. 

2. The Registrar shall forthwith communicate the application to all concerned. 

3. He shall also notify the Members of the United Nations through the Secretary- 
General, and also any other states entitled to appear before the Court. 

Article 41 

1. The Court shall have the power to indicate, if it considers that circumstances 
so require, any provisional measures which ought to be taken to preserve the re- 
spective rights of either party. 

2. Pending the final decision, notice of the measures suggested shall forthwith be 
given to the parties and to the Security Council. 

Article 42 

1. The parties shall be represented by agents. 

2. They may have the assistance of counsel or advocates before the Court. 

3. The agents, counsel, and advocates of parties before the Court shall enjoy the 
privileges and immunities necessary to the independent exercise of their duties. 

■ Article 43 

1. The procedure shall consist of two parts; written and oral. 

2. The written proceedings shall consist of the communication to the Court and 
to the i&rties of memorials, counter-memorials and, if necessary, replies; also all 
papers and documents in support. 

3. These communications shall be made through the Registrar, in the order and 
within the time fixed by the Court. 

4. A certified copy of every document produced by one party shall be communi- 
cated to the other party. 

5. The oral proceedings shall consist of the hearing by the Court 'of witnesses, 
experts, agents, counsel, and advocates. 
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Article 44 

1. For the service of all notices upon persons other than the agents, counsel, and 
advocates, the Court shall apply direct to the government of the slate upon whose 
territory the notice has to be served. 

2. The same provision shall apply whenever steps are to be taken to procure 
evidence on the spot. 

Article 45 

The hearing shall be under the control of the President or, if he is unable to 
preside, of the Vice-President; if neither is able to preside, the senior judge present 
shall preside. 

Article 46 

The hearing in Court shall be public, unless the Court shall decide otherwise, or 
unless the parties demand that the public be not admitted. 

Article 47 

1. Minutes shall be made at each hearing and signed by the Registrar and the 
President. 

2. These minutes alone shall be authentic. 

Article 48 

The Court shall make orders for the conduct of the case, shall decide the form and 
time in which each party must conclude its arguments, and make all arrangements 
connected with the taking of evidence. 

Article 4P 

The Court may, even before the hearing begins, call upon the agents to produce any 
document or to supply any explanations. Formal note shall be taken of any refusal. 

Article 50 

The Court may, at any time, entrust any individual, body, bureau, commission, or 
other organization that it may select, with the task of carrying out an enquiry or 
giving an expert opinion. 

• Article 51 

During the hearing any relevant questions are to be put to the witnesses and experts 
under the conditions laid down by the Court in the rules of procedure referred to in 
Article 30. 

Article 52 

After the Court has received the proofs and evidence within the time specified for 
the purpose, it may refuse to accept any further oral or written evidence that one 
party may desire to present unless the other side consents. 

Article 53 

1. "Whenever one of the parties does not appear before the Court, or fails to defend 

its case, the other party may call upon the Court to decide in favor of its claim. 

2. The Court must, before doing so, satisfy itself, not only that it has jurisdiction 

in accordance with Articles 36 and 37, but also that the claim is well founded in 

fact and law. 
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Article 54 

1. When, subject to the control of the Court, the agents, counsel, and advocates 
have completed their presentation of the case, the President shall declare the hearing 
closed. 

2. The Court shall withdraw to consider the judgment. 

3. The deliberations of the Court shall take place in private and remain secret. 

Article S 5 

1. All questions shall be decided by a majority of the judges present 

2. In the event of an equality of votes, the President or the judge who acts in his 
place shall have a casting vote. 


Article 56 

1. The judgment shall state the reasons on which it is based. 

2. It shall contain the names of the judges who have taken part in the decision. 

Article 57 

If the judgment does not represent in whole or in part the unanimous opinion of 
the judges, any judge shall be entitled to deliver a separate opinion. 

Article 58 

The judgment shall be signed by the President and by the Registrar. It shall be 
read in open court, due notice having been given to the agents. 

Article 

The decision of the Court has no binding force except between the parties and in 
respect of that particular case. 

Article 60 

The judgment is final and without appeal. In the event of dispute as to the 
meaning or scope of the judgment, the Court shall construe it upon the request of 
any party. 

Article 61 

1. An application for revision of a judgment may he made only when it is based 
upon the discovery of some fact of such a nature as to be a decisive factor, which 
fact was, when the judgment was given, unknown to the Court and also to the party 
claiming revision, always provided that such ignorance was not due to negligence. 

2. The proceedings for revision shall be opened by a judgment of the Court ex- 
pressly recording the existence of the new fact, recognizing that it has such a 
character as to lay the case open to revision, and declaring the application admissible 
on this ground. 

3. The Court may require previous compliance with the terms of the judgment 
before it admits proceedings in revision. 

4. The application for revision must be made at latest within six months of the 
discovery of the new fact. 

5. No application for revision may be made after the lapse of ten years from the ' 
date of the judgment. 
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Article 62 

1. Should a slate consider that it has an interest of a leRal nature which may be 
affected by the decision in the case, it may submit a request to the Court to be 
permitted to intervene. 

a. It shall be for the Court to decide upon this request. 

Article 63 

I. Whenever the construction of a convention to which states other than those 
concerned in the case are parties is in question, the' Registrar shall notify all such 
states forthwith. 

a. Every state so notified has the right to intervene in the proceedings; but if it 
uses this right, the construction given by the judgment will be equally binding upon it. 

Article 64 

Unless otherwise decided by the Court, each party shall bear its own costs. 


Chapter IV 
Advisory Opinions 

Article 65 

1. The Court may give an advisory opinion on any legal question at the request 
of whatever body may be authorized by or in accordance with the Charter of the 
United Nations to make such a request. 

2. Questions upon which the advisory opinion of the Court is asked shall be laid 
before the Court by means of a written request containing an exact statement of the 
question upon which an opinion is required, and accompanied by all documents likely 
to throw light upon the question. 

. Article 66 

1. The Registrar shall forthwith give notice of the request for an advisory opinion 
to aU states entitled to appear before the Court. 

2. The Registrar shall also, by means of a special and direct communication, 
notify any state entitled to appear before the Court or international organization 
considered by the Court, or, should it not be sitting, by the President, as likely to 
be able to furnish information on the question, that the Court will be prepared 
to receive, within a time limit to be fixed by the President, written statements, or to 
hear, at a public sitting to be held for the purpose, oral statements relating to the 
question. 

3. Should any such state entitled to appear before the Court have failed to receive 
the special communication referred to in paragraph 2 of this Article, such state 
may express a desire to submit a written statement or to be heard; and the Court 
will decide. 

4. States and organizations having presented written or oral statements or both 
shall be permitted to comment on the statements made by other states or organiza- 
tions in the form, to the extent, and within the time limits which the Court, or, 

. should it not be sitting, the President, shall decide in each particular case. Accord- 
ingly, the Registrar shall in due time communicate any such written statements to 
states and organizations having submitted similar statements. 
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Article 

The Court shall deliver its advisory opinions in open court, notice having been 
given to the Secretary-General and to the representatives of Members of the United 
Nations, of other states and of international organizations immediately concerned. 

Article 68 

In the exercise of its advisory functions the Court shall further be guided by the 
provisions of the present Statute which apply in contentious cases to the extent to 
which it recognizes them to'be.applicable. 


Chapter V 
Amendment 

Article dp 

Amendments to the present Statute shall be effected by the same procedure as is 
provided by the Charter of the United Nations for amendments to that Charter, 
subject however to any provisions which the General Assembly upon recommenda- 
tion of the Security Council may adopt concerning the participation of states which 
are parties to the present Statute but are not Members of the United Nations. 

Article 70 

The Court shall have power to propose such amendments to the present Statute as 
it may deem necessary, through written communications to the Secretary-General, 
for consideration in conformity with the provisions of Article 6g. 
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Inter-American Treaty of Reciprocal Assistance 

Signed at the 
Inter-American Conference 
for the 

Maintenance of Continental Pectce and Secnrity 
Rio de Janeiro 
August is-September 2, 1047 

In the name of their Peoples, the Governments represented at the Inter-American 
Conference for the Maintenance of Continental Peace and Security, desirous of con- 
solidating and strengthening their relations of friendship and good ncighborlincss, and 

Considering: 

That Resolution VIII of the Inter-American Conference on Problems of War 
and Peace, which met in Mexico City, recommended the conclusion of a treaty to 
prevent and repel threats and acts of aggression against any of the countries of 
America; 

That the High Contracting Parties reiterate their will to remain united in an inter- 
American system consistent with the purposes and principles of the United Nations, 
and reaffirm the existence of the agreement which they have concluded concerning 
those matters relating to the maintenance of international peace and security which 
are appropriate for regional action; 

That the High Contracting Parties reaflSrm their adherence to the principles of 
inter-Americen solidarity and cooperation, and especially to those set forth in the 
preamble and declarations of the Act of Chapultepec, all of which should be under- 
stood to be accepted as standards of their mutual relations and as the juridical basis 
of the Inter-American System; 

That the American States propose, in order to improve the procedures for the 
pacific settlement of their controversies, to conclude the treaty concerning the “Inter- 
American Peace System” envisaged in Resolutions IX and XXXIX of the Inter- 
American Conference on Problems of War and Peace; 

That the obligation of mutual assistance and common defense of the American 
Republics is essentially related to their democratic ideals and to their will to.cooper- 
ate permanently in the fulfillment of the principles and purposes of a policy of peace; 

That the American regional community afi6nns as a manifest truth that juridical 
organization is a necessary prerequisite of security and peace, and that peace is 
foimded on justice and moral order and, consequently, on the international recogni- 
tion and protection of human rights and freedoms, on the indispensable well-being 
of the people, and on the effectiveness of democracy for the international realization 
of justice and security. 

Have resolved, in conformity with the objectives stated above, to conclude the 
•following Treaty, in order to assure peace, through adequate means, to provide for 
effecUve reciprocal assistance to meet armed attacks against any American State, 
and in order to deal with threats of aggression against any of them: 
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Article / 

The High Contracting Parties formally condemn war and undertake in their 
international relations not to resort to the threat or the use of force in any manner 
inconsistent with the provisions of the Charter of the United Nations or of this 
Treaty. 

Article 2 

As a consequence of the principles set forth in the preceding Article, the High 
Contracting Parties undertake to submit every controversy which may arise between 
them to methods of peaceful settlement and to endeavor to settle any such contro- 
versy among themselves by mfeans of the procedures in force in the Inter-American 
System before referring it to the General Assembly or the Security Council of the 
United Nations. 

Article 3 

1. The High Contracting Parties agree that an armed attack by any State 
against an American State shall be considered as an attack against all the American 
States and, consequently, each one of the said Contracting Parlies undertakes to 
assist in meeting the attack in the exercise of the inherent right of individual or 
collective self-defense recognized by Article 51 of the Charter of the United Nations. 

2. On the request of the State or States directly attacked and until the decision 
of the Organ of Consultation of the Inter- American System, each one of the Con- 
tracting Parties may determine the immediate measures which it may individually 
take in fulfillment of the obligation contained in the preceding paragraph and in 
accordance with the principle of continental solidarity. The Organ of Consultation 
shall meet without delay for the purpose of examining those measures and agreeing 
upon the measures of a collective character that should be taken, 

3. The provisions of this Article shall be applied in case of any armed attack 
which takes place within the region described in Article 4 or within the territory of 
an American Slate. When the attack takes place outside of the said areas, the 
provisions of Article 6 shall be applied. 

4. Measures of self-defense provided for under this Article may be taken until 
the Security Council of the United Nations has taken the measures necessary to 
maintain international peace and security. 

Article 4 

The region to which this Treaty refers is bounded as follows: beginning at the 
North Pole; thence due south to a point 74 degrees north latitude, 10 degrees west 
longitude; thence by a rhumb line to a point 47 degrees 30 minutes north latitude. 
So degrees west longitude; thence by a rhumb line to a point 35 degrees north lati- 
tude, 60 degrees west longitude; thence due south to a point in 20 degrees north 
latitude; thence by a rhumb line to a point 5 degrees north latitude, 24 degrees west 
longitude; thence due south to the South Pole; thence due north to a point 30 
degrees south latitude, go degrees west longitude; thence by a rhumb line to a point 
on the Equator at 97 degrees west longitude; thence by a rhumb line to a point 
IS degrees north latitude, 120 degrees west longitude; thence by a rhumb line to a 
point so degrees north latitude, 170 degrees east longitude; thence due north to a 
point in 54 degrees north latitude; thence by a rhumb line to a point 65 degrees 30 
minutes north latitude, 168 degrees 58 minutes 5 seconds west longitude; thence 
due north to the North Pole. 

Article 5 

The High Contracting Parties shall immediately send to the Security Council of' 
the United Nations, in conformitjs with Articles 51 and S 4 of the Charter of the 
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United Nations, complete information concerning the activities undertaken or in 
contemplation in the exercise of the right of self-defense or for the purpose of main- 
taining inter-American peace and security. 

Article 6 

If the inviolability or the integrity of the territory or the sovereignty or political 
independence of any American State should be affected by an aggression which is 
not an armed attack or by an extra-continental or intra-continental conflict, or by 
any other fact or situation that might endanger the peace of America, the Organ 
of Consultation shall meet immediately in order to agfec on the measures which 
must be taken in case of aggression to assist the victim of the aggression or, in any 
case, the measures which should be taken for the common defense and for the 
maintenance of the peace and security of the Continent 

Article 7 

In the case of a conflict between two or more American States, without prejudice 
to the right of self-defense in conformity with Article 51 of the Charter of the 
United Nations, the High Contracting Parties, meeting in consultation shall call 
upon the contending States to suspend hostilities and restore matters to the statit 
quo ante bellum, and shall take in addition all other necessary measures to re- 
establish or maintain inter-American peace and security and for the solution of the 
conflict by peaceful means. The rejection of the pacifying action will be considered 
in the determination of the aggressor and in the application of the measures which 
the consultative meeting may agree upon. 

Article 8 

For the purposes of this Treaty, the measures on which the Organ of Consultation 
may agree will comprise one or more of the following : recall of chiefs of diplomatic 
missions; breaking of diplomatic relations; breaking of consular relations; partial or 
complete interruption of economic relations or of rail, sea, air, postal, telegraphic, 
telephonic, and radiotelephonic or radiotelegraphic communications; and use of 
armed force. 

. Article g 

In addition to other acts which the Organ of Consultation may characterize as 
aggression, the following shall be considered as such : 

a. Unprovoked armed attack by A State against the territory, the people, or the 
land, sea or air forces of another State; 

b. Invasion, by the armed forces of a State, of the territory of an American 
State, through the trespassing of boundaries demarcated in accordance with a 
treaty, judicial decision, or arbitral award, or, in the absence of frontiers thus 
demarcated, invasion affecting a region which is under the effective jurisdiction of 
another State. 

Article to 

None of the provisions of this Treaty shall be construed as impairing the rights 
and obligations of the High Contracting Parties under the Charter of the United 
Nations. 

- Article ii 

The consultations to which this Treaty refers shall be carried out by means of 
.the Meetings of Ministers of Foreign Affairs of the American Republics which 
have ratified the Treaty, or in the manner or by the organ which in the future may 
be agreed upon. « 
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Article 12 

The Governing Board of the Pan American Union may act provisionally as an 
organ of consultation until the meeting of the Organ of Consultation referred to in 
the preceding Article takes place. 


Article 13 

The consultations shall be initiated at the request addressed to the Governing 
Board of the Pan American Union by any of the Signatory States which has ratified 
the Treaty. 

' Article 14 

In the voting referred to in this Treaty only the representatives of the Signatory 
States which have ratified the Treaty may take part. 

Article 15 

The Governing Board of the Pan American Union shall act in all matters con- 
cerning this Treaty as an organ of liaison among the Signatory States which have 
ratified this Treaty and between these States and the United Nations. 

Article 16 

The decisions of the Governing Board of the Pan American Union referred to in 
Articles 13 and 15 above shall be taken by an absolute majority of the Members 
entitled to vote. 

Article 17 

The Organ of Consultation shall take its decisions by a vote of two-thirds of the 
Signatory States which have ratified the Treaty. 

Article 18 

In the case of a situation or dispute between American States, the parties directly 
interested shall be excluded from the voting referred to in the two preceding 
Articles. 

% 

Article ip 

To constitute a quorum in all the meetings referred to in the previous Articles, it 
shall be necessary that the number of States represented shall be at least equal to 
the number of votes necessary for the taking of the decision. 

• Article 20 

Decisions which require the application of the measures specified in Article 8 
shall be binding upon all the Signatory Stales which have ratified this Treaty, with 
the solS exception that no State shall be required to use armed force without its 
consent. 

Article 21 

The measures agreed upon by the Organ of Consultation shall be executed 
through the procedures and agencies now existing or those which may in the future 
be established. 

Article 22 

This Treaty shall come into effect between the States which ratify it as soon’ 
as the ratifications of two-thirds of Jibe Signatory States have been deposited. 
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Article 33 

This Treaty ia open for signature by the American States at the city of Rio dc 
Janeiro, and shall be ratifved by the Signatory States as soon as possible in accordance 
with their respective constitutional processes. The ratificalions shall be deposited 
with the Pan American Union, which shall notify the Signatory Slates of each 
deposit. Such notification shall be considered as an exchange of ratifications. 

Article 34 

The present Treaty shall be registered with the Secretariat of the United Nations 
through the Pan American Union, when two-thirds^ of the Signatory States have 
deposited their ratifications. 

Article 35 

This Treaty shall remain in force indefinitely, but may be denounced by any High 
Contracting Party by a notification in writing to the Pan American Union, which 
shall inform all the other High Contracting Parties of each notification of denun- 
ciation received. After the expiration of two years from the date of the receipt 
by the Pan American Union of a notification of denunciation by any High Contracting 
Party, the present Treaty shall cease to be in force with respect to such' State, 
but shall remain in full force and effect with respect to all the other High Con- 
tracting Parties. 

Article 36 

The principles and fundamental provisions of this Treaty shall be incorporated 
in the Organic Pact of the Inter-American System. 

In Witness Whereof, the undersigned Plenipolenliaries, having deposited their 
full powers found to be in due and proper form, sign this Treaty on behalf of their 
respective Governments, on the dates appearing opposite their signatures. 

Done in the city of Rio de Janeiro, in four texts respectively in the English, 
French, Portuguese and Spanish languages, on the second of September nineteen 
hundred forty-seven. 

Reservation of Honduras : 

The Delegation of Honduras, In signing the present Treaty and in connection 
with Article g, section (b), does so rvith the reservation that the boundary between 
Honduras and Nicaragua is definitively demarcated by the Joint Boundary Commis- 
sion of nineteen hundred and nineteen hundred and one, starting from a point in the 
Gulf of Fonseca, in the Pacific Ocean, to Portillo de Teotecacinte and, from this 
point to the Atlantic, by the Ime that His Majesty the King of Spain’s arbitral 
award established on the twenty-third of December of nineteen hundred and' six. 
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